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CHAPTER  XXIX. 
INJURY  TO  COMMON-LAW  RELATIVE  RIGHTS. 

I.    WRONGS  AFFECTING  DOMBSTIG  RELATIONS. 

a.  Wrongs  to  husband  or  wife. 

b.  Parent  and  child. 

c.  Guardian  and  ward. 

d.  Frand  in  marriage. 

e.  Master  and  servant— Loss  of  service. 

f.  Burial  of  dead, 

f  440.    Wrongs  to  husband. 

9  441.    Injuries  to  husband— Abduction— Enticing  away  or  harbor- 
ing wife. 

9  442.    Same  continued— Interference  by  parents. 

9  443.    Criminal  conversation. 

I  444.    Same  continued — ^What  will  or  will  not  bar  the  action. 

9  445.    Action  for  alienation  of  affections— The  wrong  and  right  of 
action  for,  discussed. 

I  446.    Same  continued— Extension  of  right  of  action  in  this  country. 

§  447.    Same  continued— Action  by  the  wife. 

I  448.    Same  continued— Action  against  parents. 

9  449.    Action  by  husband  for  assault  or  other  injury  to  his  wife. 

9  450.    Husband  or  wife  cannot  sue  each  other. 

9  451.    Right  of  action  by  parent  for  injury  to  child. 

9  452.    Same  continued— Characteristics  of  and  grounds  for  such 
actions. 

9  453.    Can  parent  be  Injured    by  marriage   of   daughter  through 
false  representations? 

9  454.    Seduction  under  promise  of  marriage. 

(853) 


9i  440,  441  DOMESTIC  RELATIONS.  854 

i  466.  Guardian  and  ward. 

9  466.  Fraud  in  procurin^r  marriage. 

§  467.  Master  and  servant — Loss  of  service. 

i  458.  Same  continued— Considered  in  respect  to  labor  troubles. 

§  469.  Burial  of  deceased  relatives— Rights  In  dead  body. 

§  460.  Same  continued— The  true  doctrine. 

I  461.  Same  continued— Who  have  right  to  dead  body. 

S  462.  Same  contlnued^Removal  of  body  or  interference  with  restp 

Ing  place. 

9  463.  Same  continued — ^Mutilating  or  destroying  dead  body. 

S  464.  Same  continued— Trespass  upon  burial  lot  and  tombstones. 

§  440.    Wrongs  to  Husband.— A  husband,  as  such, 

may  sustain  an  injury  through  the  misconduct  of 
third  persons  principally  in  three  ways:  Abduction, 
or  taking  away  a  man's  wife;  adultery,  or  criminal 
conversation  with  her;  and  beating  or  otherwise 
abusing  her.  And  the  husband  is  also  entitled  to  re- 
cover damages  in  an  action  on  the  case  against  such 
as  persuade  and  entice  the  wife  to  live  separate  from 
him  without  suflScient  cause.^  This  division  of  wrongs 
which  the  husband  may  suffer  still  prevails  under 
modern  law,  and  each  will  be  discussed  separately* 

§  441.    Injuries    to     Husband— Abduction— Enticing 
Away  or  Harboring  Wife. — At  common  law  a  right  was 

recognized  in  the  husband  to  maintain  a  suit  for  the 
abduction  or  taking  away  of  his  wife,  distinct  and 
separate  from  the  act  of  criminal  conversation.  Ab- 
duction is  the  act  of  taking  away  a  man's  wife  by  vio- 
lence or  persuasion.  The  term  is  now  usually  ap- 
plied to  the  act  of  taking  away  children.  The  old 
law  was  very  strict  in  regard  to  the  attentions  which 
one  person  might  pay  to  another  man's  wife,  it  not  be- 
ing lawful  for  another  man  to  take  her  into  his  house, 
except  when  she  was  in  danger.  With  us,  however, 
the  fact  that  one  allows  the  wife  of  another  to  ride 
in  his  wagon  at  her  request,  and  does  not  close  his 

1  3  Black8tone*8  Commentaries,   180. 
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door  upon  her  when  she  comes  to  his  house,  is  com- 
mendable, under  proper  conditions,  and  does  not,  if 
she  is  received  under  such  circumstances,  give  rise 
to  a  right  of  action  for  enticing  her  away  or  harbor- 
ing her.*  A  person  may  in  good  faith  aid  the  wife 
of  another  by  furnishing  her  shelter,  if  she  has  been 
mistreated.®  If,  however,  one  knowingly  and  inten- 
tionally assists  the  wife  with  knowledge  that  she  left 
her  husband  without  justification,  and  thus  aids  her 
in  violating  her  duty,  an  action  will  lie  against  him.* 
Anyone  who  opposes  the  husband  in  an  attempt  to 
take  his  recreant  wife  home,  or  who  refuses  him  ac- 
cess to  her  while  in  his  house,  or  attempts  to  conceal 
her  from  her  husband^  is  liable  to  action  at  the  in- 
stance of  the  latter.* 

§  442.    Same  Continued— Interference  by  Parents.— 

A  parent  is  justified  in  receiving  his  daughter  back, 
caring  for,  keeping  and  protecting  her  so  long  as  she 
voluntarily  chooses  to  remain  with  him,  provided  she 
has  left  her  husband  because  of  his  neglect,  intem- 
perance and  ill-treatment.  This  is  not  enticing  her 
away.*  Indeed,  a  parent  may  always  take  such  steps 
as  he  may  honestly  and  sincerely  believe  to  be  neces- 
sary to  protect  his  daughter  from  pending  ruin  or 
disgrace,  because  of  misconduct  of  her  husband,  with- 
out subjecting  himself  to  an  action  by  the  husband.'' 
A  husband,  however,  who  properly  demeans  himself 
is  entitled  to  the  society  and  assistance  of  his  wife 

2  Schuneman  v.  Palmer,  4  Barb.  225. 

8  Barnes  v.  Allen.  1  Abb.  Dec.  Ill;  Tasker  v.  Stanley,  153  Mass. 
148,  26  N.  E.  417;  Philip  v.  Squire,  Peake,  82. 

4  Barnes  v.  Allen,  30  Barb.  663. 

5  Schuneman  v.  Palmer,  4  Barb.  225. 

6  Rabe  V.  Hanna,    5    Ohio,    630;    Friend  v.  Thompson,    Wright 
(Ohio),  636;  Burnett  v.  Burkhead,  21  Ark.  77,  76  Am.  Rep.  358. 

7  Payne  v.  Williams,  63  Tenn.  (4  Baxt.)  583. 
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against  all  the  world;  and  the  parents  have  no  more 
right  to  deprive  him  from  such  society,  comfort,  and 
assistance  than  any  others.  Much  will  be  forgiven 
the  parents  of  a  wife  who  honestly  interfere  in  her 
behalf,  though  no  occasion  for  interference  really 
exists,  even  though  it  results  detrimentally  to  her  in- 
terest and  happiness,  as  well  as  that  of  her  husband. 
But  where  the  motive  on  the  part  of  the  parents  is 
not  the  protection  of  the  wife,  but,  on  the  contrary, 
is  hatred  and  ill-will  toward  the  husband,  it  is  no 
answer  to  his  action  for  such  interference  that  the 
offenders  are  his  wife's  parents.® 

§  443.    Criminal  Conversation.— By  common  law  a 

husband  has  a  right  of  action  against  another  for 
adultery  or  criminal  conversation  with  his  wife.  The 
act  of  adultery  was  regarded  as  both  a  public  crime 
and  civil  injury,  the  law  awarding  satisfaction  to  the 
husband  for  it  by  action  of  trespass  vi  et  armis  against 
the  adulterer,  wherein  the  damages  recoverable  were 
usually  large  and  exemplary.  The  action  was  for  the 
redress  of  the  civil  injury,  and  not  to  punish  the  de- 
fendant for  having  broken  the  laws  of  morality  and 
decency.®  The  gist  of  the  action  is  the  loss  of  the 
society  and  comfort  of  his  wife.  The  essential  in- 
jury to  the  husband  consists  in  the  defilement  of  the 
marriage  bed,  in  the  invasion  of  his  exclusive  right 
to  marital  intercourse  with  his  wife,  and  to  beget  his 
own  children.*^  It  makes  no  difference,  so  far  as 
concerns  the  liability  of  the  defendant,  whether  the 
wife  consents  to  the  criminal  conversation,  or  whether 
it  is  against  her  will.     An  action  will  lie,  although 

8  Holtz  V.  Dick,  42  Ohio  St.  23,  51  Am.  Rep.  791. 

9  Weedon  v.  Timbrell,  5  Term   Rep.  360. 

10  Bigaouette  v.  Paulet,  134  Mass.  123,  45  Am.  Rep.  307;  Fry  v. 
Drestler,  2  Yeates,  278;  Wood  v.  Mathews,  47  Iowa,  410;  Egbert  T. 
Greenwalt,  44  Mich.  245,  38  Am.  Rep.  260,  6  N.  W.  654. 
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the  intercourse  is  against  the  wife's  consent  and 
causes  no  actual  loss  of  her  service  to  the  husband. 
But  where  the  intercourse  is  forcibly  obtained,  the 
husband  may  show  the  effect  of  it  upon  the  wife's 
body  and  mind,  and  may  also  show  the  terms  upon 
which  he  and  his  wife  lived  together.^^  There  is  no 
basis  in  justice  or  policy  for  the  position  that  if  the 
wrong  is  accompanied  by  circumstances  of  such  atroc- 
ity as  to  elevate  it  to  the  public  offense  of  rape,  the 
private  remedy  is  thereby  either  taken  away  or  sus- 
pended. It  is  not  reasonable  to  convert  the  wife's 
innocence  into  a  shield  to  save  her  assailant  from 
prosecution  for  his  private  wrong  to  her  husband. 
The  common  law,  in  giving  this  remedy,  instead  of 
making  the  husband's  right  of  action  depend  on  his 
wife's  having  consented  to  her  defilement,  has  in- 
variably, whatever  the  truth  might  be,  decisively  as- 
sumed that  she  did  not  assent,  but  was  overcome  by 
force,  and  the  action  has  been  sustained  just  the 
same,  whether,  as  matter  of  fact,  her  will  concurred 
or  she  was  outraged  by  actual  violence.** 

§  444.    Same  Continued— What  Will  or  Will  Not  Bar 

the  Action. — Before  a  husband  can  complain  in  such 
an  action  against  the  adulterer,  he  must  not  himself 
have  been  guilty  of  such  conduct  as  will  operate  as  a 
bar  to  his  suit.  If  he  in  any  way  connives  in  the 
wrong  complained  of,  he  cannot  recover.**  But  con- 
donation on  the  part  of  the  husband  is  not  a  bar  to 

11  Jacobson  v.  Slddal,  12  Or.  280,  53  Am.  Rep.  3G0,  7  Pac.  108; 
Bigaouette  v.  Paulet,  134  Mass.  123,  45  Am.  Rep.  307;  Egbert  v. 
Greenwalt,  44  Mich.  245,  88  Am.  Rep.  200;  consent  no  defense: 
Wales  V.  Miner,  89  Ind.  118,  125. 

12  3  Blackstone's  Commentaries,  139;  2  Hllllard  on  Torts,  507; 
Forsythe  v.  State,  6  Ohio,  23. 

i»  Sllvernall  t.  Westerman,  11  Luz.  Leg.  Reg.  (Pa.)  5. 
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the  action;**  nor  does  cohabitation  after  the  of- 
fense/* nor  separation  and  divorce/®  nor  the  death 
of  the  wife/^  nor  the  fact  that  they  may  be  living 
apart,  or  though  they  have  finally  separated/®  nor 
that  the  wife  consented/®  nor  that  he  has  obtained 
judgment  for  enticing  his  wife  away,*®  operate  as  a 
bar  to  an  action  by  him  for  criminal  conversation 
against  another.  It  has  been  held  that  though  he 
has  not  connived  in  the  acts  of  adultery,  but  has  al- 
lowed his  wife  to  live  as  a  prostitute,  is  a  bar  to  an 
action  by  him.**  A  careful  reading  of  the  authority 
in  which  this  rule  was  announced  will  disclose  an  ag- 
gravated case,  where  the  husband  disbelieved  in  the 
legitimacy  of  his  ostensible  progenv,and  yet  continued 
to  live  with  his  wife,  knowing  and  well  pleased  with 
the  fact  that  the  defendant  supplied  her  with  an  abun- 
dance of  money,  and  being  willing  to  compound  for 
the  adultery  bv  a  settlement  of  property  upon  him- 
self.** Other  authorities  hold  that  such  action  on 
the  part  of  the  husband  may  be  shown  by  way  of  miti- 
gation of  damages.**  So,  too,  in  the  consideration 
of  the  measure  of  damages,  it  may  be  shown  that  the 
wife's  fall  was  due  more  to  her  own  licentiousness.** 
And  the  wife's  character,  or  general  reputation  for 

14  Stumm  V.  Hummell,  39  Iowa,  478;  Slkes  v.  TIppIns,  85  6a. 
231,  11  S.  E.  662:  Brown  v.  Spaulding,  63  N.  H.  622,  4  Atl.  SM. 

10  Verholf  v.  Houwenbeni?en,  21  Iowa,  420. 

i«  Michael  v.  Dnnkle,  84  Ind.  544,  48  Am.  Rep.  100;  Wood  t. 
Mathews,  47  Iowa,  409. 

17  Yundt  V.  Hartrunft,  41  111.  40. 

18  Browning  v.  Jones,  52  111.  App.  597;  Fry  v.  Drestler,  2  Yeates^ 
278;  Michael  v.  Dunkle,  84  Ind.  544,  43  Am.  Rep.  100. 

19  Wales  V.  Miner,  89  Ind.  118  (except  for  mitigation);  FnrgusoD 
V.  Smethers,  70  Ind.  519,  36  Am.  Rep.  186. 

20  Schnell  v.  Blohm,  40  Hun,  378. 

«i  Cook  V.  Wood,  30  Ga.  891,  76  Am.  Dec.  67T. 

22  Id. 

23  Sanborn  v.  Nellson,  4  N.  H.  501. 

24  Hoggins  Y.  Coad,  58  111.  App.  58. 
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chastity,**  her  misconduct  prior  to  the  act  com- 
plained of,*®  may  also  be  shown.  So  may  cruelty  of 
the  husband  to  his  wife  be  shown  by  way  of  mitiga- 
tion.*^ It  is  not  necessary  for  the  husband  to  show 
that  he  has  suffered  any  pecuniary  damage  from  the 
loss  of  his  wife's  services,  mental  anguish  because  of 
the  dishonor  of  his  marriage  bed  being  sufficient.*® 
It  has  been  held  that  a  wife  whose  husband  is  de- 
bauched and  criminally  known  by  another  woman 
caiinot  maintain  an  action  against  the  latter  to  re- 
cover damages  therefor.  The  reasons  stated  for 
such  a  rule  are  that  she  may  obtain  a  divorce;  that 
the  action  by  the  husband  for  the  seduction  of  his 
wife  has  grounds  on  which  to  rest  that  cannot  be  in- 
voked in  support  of  a  similar  action  in  favor  of  the 
wife.  A  wife's  infidelity  may  impose  upon  her  hus- 
band the  support  of  another  man's  child,  and,  what 
is  still  worse,  throw  suspicion  upon  the  legitimacy  of 
his  own  children.  This  doctrine  was  announced  in  a 
case  where  the  declaration  charged  that  the  defend- 
ant carnally  knew  her  husband,  thereby  alienating 
his  affections  and  depriving  her  of  his  comfort,  soci- 
ety and  support.*®  This  brings  us  to  the  question  of 
the  next  section,  viz.,  the  right  of  husband  or  wife  to 
maintain  an  action  for  mere  alienation  of  affection — 
whether  the  right  of  action  for  this  is  an  incident  of 
criminal  conversation. 

§  445.    Action    for    Alienation    of    Affections  —  The 
Wrong   and  Right  of  Action  for,  Discussed.— The  sub- 

2B  Barter  v.  Crillt  83  Barb.  288;  Brownlngr  v.  Jones^  52  111.  App. 

697. 

26  Davenport  v.  Russell,  5  Day  (Conn.),  145;  Norton  v.  Warner,  9 

Conn.  172. 

27  Coleman  v.  White,  43  Ind.  429. 

28  Long  V.  Booe,  106  Ala.  570,  17  South.  710. 

29  Doe  V.  Roe,  82  Me.  503,  17  Am.  St.  Rep.  499,  20  Atl.  83;  Kroes- 
sin  V.  Keller,  GO  Minn.  372,  51  Am.  St.  Rep.  533,  62  N.  W.  438. 
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ject  of  this  section  is  a  familiar  and  well-understood 
expression  in  modern  times,  it  being  now  generally 
believed  that  an  action  may  be  maintained  by 
either  husband  or  wife  against  another  for  the  alien- 
ation of  the  affections  of  the  complaining  consort, 
whether  there  be  enticement  of,  or  criminal  conversa- 
tion with,  the  recreant  consort  or  not.  The  action  i» 
said  to  be  maintainable,  though  the  wife,  whose  af- 
fections have  been  alienated,  has  not  departed  from 
the  house  of  her  husband.  The  courts  announcing 
this  doctrine  do  so  without  notice  of  the  common 
law,  and  as  though  there  never  had  been  any  doubt 
but  that  such  a  right  had  always  prevailed. 

The  subject  is  thus  introduced  that  we  may  have 
occasion  to  start  at  the  beginning,  and  consider  what 
the  law  with  reference  to  this  matter  has  always 
been,  that  we  may  see  its  growth,  and  appreciate 
some  of  the  decisions  touching  these  marital  rights. 
The  way  in  which  the  law  regards  the  marriage  re- 
lation is  familiar  to  the  reader;  keeping  that  in  mind 
will  facilitate  an  understanding  of  the  growth  or  de- 
velopment of  the  law  relating  to  our  subject  The 
wife  formerly  could  not  complain  of  the  acts  of  her 
husband  in  connection  i^dth  other  women,  except  in 
divorce  proceedings.  Having  no  separate  existenct; 
was  an  insurmountable  obstacle  to  the  maintenance 
of  a  civil  action  on  her  part  for  criminal  conversation 
or  alienation  of  affections.  The  same  reasons  or 
grounds  did  not  exist  for  allowing  her  to  maintain 
an  action  against  one  who  had  had  carnal  knowl- 
edge of  her  husband.  Such  acts  could  only  cause  her 
mental  anguish,  while  similar  acts  on  her  part  might 
result  in  serious  doubt  as  to  the  legitimacy  of  her 
children,  or  in  imposing  upon  the  husband  the  sup- 
port of  another  man's  child.  Nature  imposes  upon 
her  the  duty  of  procreation,  and   the   law  requires 
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that  her  offspring  shall  be  legitimate,*®  Other  men 
suffer  in  this  respect  from  his  marital  breach,  not 
one's  wife.  Thus  stood  the  law  with  respect  to  the 
marital  rights  of  the  wife  according  to  common  law, 
and  with  us  in  this  country  until  the  passage  of 
specific  statutes,  radically  changing  the  legal  status 
of  the  wife. 

The  rule  prevailing  at  common  law  with  respect 
to  the  right  of  a  husband  to  maintain  an  action  for 
injury  to  him  in  his  marital  rights  is  shown  at  a  pre- 
vious section.®^  It  is  there  seen  that  he  could  only 
sustain  three  injuries,  viz.:  1.  Abduction;  2.  Criminal 
conversation;  and  3.  Beating  or  otherwise  abusing 
her.  There  was  no  such  wrong  recognized  as  "aliena- 
tion of  affections,''  except  as  that  may  be  an  incident 
of  one  of  the  foregoing  injuries,  as  when  the  wife  is 
enticed  away,  "At  common  law,  an  action  for  the 
alienation  of  the  affections  alone  cannot  be  main- 
tained  either  by  the  husband  or  the  wife.  The  alien- 
ation of  the  affections  is  merely  a  matter  of  aggra- 
vation of  damages;  and  a  complaint  by  a  wife  which 
charges  no  adultery,  no  procuring  and  enticing,  or  no 
harboring  and  secreting,  does  not  state  a  cause  of 
action."** 

As  appears  in  the  quotation  just  made,  the  action 
was  by  the  wife.  The  rule  was  the  same  in  an  action 
by  the  husband.  "The  loss  of  a  wife's  affections,  not 
brought  about  by  some  act  on  defendant's  part  which 
necessarily  caused  or  involved  the  loss  of  her  con- 
sortium, never  gave  a  cause  of  action  to  the  husband. 
His  wife  might  permit  an  admirer  to  pay  her  atten- 
tions, frequent  her  society,  visit  at  her  home,  spend 

80  Ante,  sec.  444;  Doe  v.  Roe»  82  Me.  503,  17  Am.  St.  Rep.  499,  20 
Atl.  88. 

81  Ante,  sec.  441. 

83  Honghton  v.  Rice,  174  Mass.  366,  75  Am.  St.  Rep.  351,  54  N. 
B.  S48;  NevUle  v.  GUe,  174  Mass.  305,  54  N.  E.  841. 
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his  money  upon  her,  and  by  such  means  alienate  her 
affections  from  him,  resulting  even  in  her  refusal  to 
live  with  him,  and,  so  far  as  she  could  bring  it  about, 
in  the  breaking  up  of  his  home,  and  yet,  there  being 
no  ^procuring  and  enticing^  or  ^harboring  and  secreting^ 
of  the  wife,  no  action  lav  at  the  suit  of  the  husband 
against  the  man."*® 

§  446.    Same  Continued— Extension  of  Right  of  Action 

in  This  Country. — Such  was  the  common  law.  Aliena- 
tion of  affections  merely  was  not  recognized  as  a 
distinct  wrong  to  either  party.  In  this  country,  how- 
ever, the  right  of  action  has  been  extended  so  as  to 
furnish  a  remedy  for  any  conduct  on  the  part  of  an- 
other, which,  though  the  wife  be  not  enticed  away,  or 
criminal  conversation  be  not  had  with  her,  alienates 
the  affections  of  the  wife  from  the  husband.  It  is 
even  contended  that  debauchery  and  elopement,  when 
they  occur,  are  only  the  immediate  and  legitimate 
consequences  of  the  wrong.  This  is  an  innovation. 
Debauchery  or  elopement,  when  present,  ought  to  be 
the  wrong,  and  alienation  of  affections  the  incident, 
to  preserve  the  symmetry  of  our  law.  But  it  is  suffi- 
cient to  say  that  the  rule  is  well  settled  in  this  coun- 
try that  whether  there  has  been  an  enticement  or  crim- 
inal conversation,  or  not,  an  action  for  the  aliena- 
tion of  the  wife's  affections  may  be  maintained,  the 
gist  of  which  is  the  loss  of  consortium,  pecuniary  loss 
not  being  essential.^    His  interest  is  expressed  by 

83  LelllR  V.  Irambert,  34  Ont.  App.  G63. 

84  Adams  v.  Main,  8  Ind.  App.  232,  50  Am.  St.  Rep.  266,  29  N.  E. 
T92;  Heermance  v.  James,  47  Barb.  120;  Barbee  v.  Armstead,  10 
Ired.  530,  51  Am.  Dec.  404;  Preston  t.  Bowers,  13  Ohio  St.  1.  82  Am. 
Dec.  430  (a  case  of  this  kind,  but  the  right  of  action  assumed); 
Fratlnl  v.  Casllnl,  66  Vt.  273,  44  Am.  St.  Rep.  843,  29  Atl.  252;  Cross 
V.  Grant,  62  N.  H.  675,  13  Am.  St.  Rep.  607  (gist  of  action  is  lose 
of  consortium);  Blgaouette  v.  Paulet,  134  Mass.  123,  45  Am.  Rep. 
307;  Holtz  v.  Dick,  42  Ohio  St.  23,  51  Am.  Rep.  791;  Rinehart  v. 
Bills,  82  Mo.  534,  52  Am.  Rep.  385. 
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the  word  ^^consoriium?^  which  is  the  right  to  the  con- 
jugal fellowship  of  the  wife,  to  her  company,  co-op- 
eration, and  aid  in  every  conjugal  relation.^  The 
recognition  of  the  wrong  of  alienation  of  affec- 
tions, unaccompanied  by  adultery  op  enticement,  1b 
41  commendable  innovation  upon  the  common  law, 
but  the  rule  does  not  everywhere  prevail.  The 
husband  may  recover  where  there  has  been  only  a 
partial  alienation  of  affections,**  or  even  where  there 
has  not  been  a  separation  between  husband  and 
wife.  The  law  will  give  redress  notwithstanding  the 
continued  residence  of  the  wife  under  the  husband's 
roof,  ^^ndeed,  it  has  been  not  infrequently  re- 
marked by  authors  and  jurists  that  such  continued 
residence  after  the  alienation  has  been  effected,  so 
far  from  leaving  the  husband  without  a  good  cause 
of  action,  contributes  an  aggravation  to  his  injury 
from  which  an  elopement  might  well  be  accepted  iu 
the  nature  of  an  alienation."  *^  An  affianced  hus- 
band has  no  right  of  action  for  the  seduction  or  alien- 
ation of  the  affections  of  the  betrothed  wife.*® 

§  447.    Same  Continued— Action  by  the  Wife.— As 

the  trend  of  authority  with  us  is  to  treat  the  con- 
sortium as  the  basis  of  the  right  of  action  for  aliena- 
tion of  affections,  it  is  now  generally  held  that,  under 
various  forms  of  statutes,  giving  the  wife  a  separate 
status,  with  right  to  sue,  she  may  maintain  an  action 
for  the  alienation  of  the  affections  of  her  husband. 
There  is  no  intelligent  reason  why  she  should  not 
have  the  same  right  to  sue  for  the  loss  of  the  society, 

86  Bigaonette  y.  Panlet  134  Mass.  123,  45  Am.  Bep.  307. 

86  Fratlni  v.  Casllnl,  66  Vt.  273,  44  Am.  St  Bep.  &43,  29  Atl.  252. 

87  Rlnehart  y.  Bills,  82  Mo.  634,  62  Am.  Rep.  386;  Heermance  v. 
James,  47  Barb.  120,  32  How.  Pr.  142;  Hoard  v.  Peck,  56  Barb.  202. 

38  Case  y.  Smith,  107  Mich.  416,  61  Am.  St.  Rep.  341,  66  N.  W. 
279. 
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companionship,  affections,  and  protection  of  her  hus- 
band, as  has  he  for  a  similar  loss.  This  rule  is  well 
settled  and  fortified  by  authority.^ 

This  doctrine  is  denied,  however,  in  some  states — 
Maine  and  Wisconsin — on  the  theory'that  "the  loss  of 
her  husband's  society  is  not  an  injury  to  her  person, 
property,  means  of  support,  or  character,''  and  be- 
cause, as  is  argued,  such  a  right  of  action  "would  be 
the  most  fruitful  source  of  litigation  of  any  that  can 
be  thought  of."  ^  In  Minnesota,  a  married  woman  i** 
denied  the  right  to  maintain  an  action  in  the  nature 
of  criminal  conversation  against  another.*^  A  wife 
may  now,  too,  under  the  statutes  above  referred  to,, 
maintain  an  action  against  another  who  wrongfully 
entices  her  husband  from  her  and  alienates  his  af- 
fections.'** 

As  the  right  to  maintain  this  action  on  the  part  of 
the  wife  depends  upon  the  purport  of  the  statutes^ 

89  Adams  v.  Main,  3  Ind.  App.  282.  50  Am.  St  Rep.  266,  29  N. 
B.  792:  Reed  v.  Reed,  6  Ind.  App.  317,  61  Am.  St.  Rep.  310,  38  N. 
E.  638;  Betser  v.  Betser,  186  111.  537,  78  Am.  St.  Rep.  303,  68  N.  B. 
249;  Price  v.  Price,  91  Iowa,  693,  51  Am.  St  Rep.  3G0,  60  N.  W.  202; 
Westlake  v.  Westlake,  34  Ohio  St  621,  32  Am.  Rep.  397;  Bennett 
V.  Bennett,  116  N.  Y.  584,  23  N.  E.  17;  Foot  v.  Card,  58  Conn.  1,  18 
Am.  St.  Rep.  258.  18  Atl.  1027;  Shadflock  v.  Clifton,  22  Wis.  114,  94 
Am.  Dec.  598;  Clow  v.  Chapman,  125  Mo.  101,  28  S.  W.  328,  46  Am. 
St.  Rep.  468»  note,  pp.  472-478;  Williams  v.  Williams,  20  Colo. 
51,  87  Pac.  614;  Warren  v.  Warren,  89  Mich.  123,  50  N.  W.  842; 
Seaver  v.  Adams,  66  N.  H.  142,  49  Am.  St  Rep.  697,  19  AtL  776r 
Beach  v.  Brown,  20  Wash.  266,  72  Am.  St.  Rep.  98,  55  Pac.  46r 
Hodgklnson  v.  Hodgkinson,  43  Neb.  269,  47  Am.  St  Rep.  769,  61 
N.  W.  577;  Haynes  v.  Nowlin,  129  Ind.  581,  28  Am.  St  Rep.  213,  29 
N.  B.  389. 

40  Duffles  V.  Dnffles,  76  Wis.  374,  20  Am.  St  Rep.  79,  45  N.  W.  522; 
Doe  v.  Roe,  82  Me.  503,  17  Am.  St.  Rep.  499,  20  Atl.  83. 

41  Kroessln  t.  Keller,  60  Minn.  372,  51  Am.  St  Rep.  533,  62  N.  W» 
438. 

42  Bassett  v.  Bassett  20  111.  App.  643;  Haynes  y.  Nowlin,  129  Ind. 
681,  28  Am.  St  Rep.  213,  29  N.  E.  389;  Breiman  v.  Paasch,  7  Abb. 
N.  C.  249. 
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regulating  her  status  in  the  different  states,  these 
should  be  consulted;  the  details  with  reference  to 
them  cannot  be  gone  into  here.  It  is  sufficient  to  say- 
that  in  nearly  all  of  the  states  a  married  woman 
is  placed  in  the  position  of  a  feme  solCy  with  the  right 
to  sue.  Under  a  statute  providing  that  the  wife 
may  sue  or  defend  when  her  husband  might  have 
done  so,  the  right  to  bring  the  action  is  not  con- 
ferred.** 

§  448.    Same  Continued— Action  Against  Parents.— 

Anyone  who  unlawfully  interferes  with  the  marital  re- 
lations of  another,  by  alienating  the  affections  of  hus- 
band or  wife,  or  by  enticing  either  away,  is  liable  to 
an  action.  A  stranger  has  no  right  to  intermeddle, 
and  if  he  does  so  voluntarily  he  must  answer  the  con- 
sequences.** It  is  universally  conceded,  however,  that 
parents  stand  on  a  different  ground  with  reference 
to  what  they  may  do  in  connection  with  the  relations 
between  married  son  or  daughter.  Marriage  doen 
not  end  the  parental  affection  or  relation.  There  are 
many  instances  when  it  may  not  only  be  the  right, 
but  the  duty,  of  a  parent  to  interfere  and  take  steps 
for  the  protection  of  the  married  child.  A  father's 
house  should  always  be  open  to  his  children,  married 
or  unmarried,  as  a  refuge  from  evil  and  a  consolation 
in  distress.  The  law  will  very  much  indulge  any  in- 
terference on  the  part  of  parents  with  the  marital  re- 
lations of  their  married  child,  when  the  same  is  done 
honestly  and  in  ffood  faith,  although  it  turns  out  to 
be  unnecessary.^    Some  authorities  even  hold  that 

48  Smith  T.  Smith,  98  Tenn.  101,  60  Am.  St.  Rep.  838,  38  S.  W.  439. 

44  Modlsett  y.  McPlke,  74  Mo.  636. 

4B  Rabe  T.  Hanna,  5  Ohio,  9;  Hutcheson  t.  Peck,  5  Johns.  196; 
Gernerd  v.  Gernerd,  186  Pa.  St.  233,  &4  Am.  St.  Rep.  646,  39  Atl. 
884;  Lockwood  T.  Lockwood,  67  Minn.  476,  70  N.  W.  784;  Oakman 
T.  Belden,  94  Me.  280,  80  Am.  St  Rep.  396,  47  Atl.  653. 
Torta,  Vol.  11—65 
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penalties.'^    The   assessment   of   penalties   was  th* 
unlawful  element   of  the   Joint  Traffic    Associatioi 
and  the  Trans-Missouri    Freight   Association,  whic' 
brought  upon  those  organizations  the  condemnatio 
of  the  supreme  court   of  the  United    States.*"    Bu 
new     organizations     were     quickly    formed    by   tb 
various  railroad  companies,  eliminating  all  penaltie 
from  their  rules   and   regulations,    purporting  upo 
their  face  to  leave  each  railroad  perfectly  free  to  ac 
with  respect  to  any  matter  of  freight   or  passengo 
traffic  freely  and  independently,  according  to  its  ow 
volition.    It  is  a  notable  fact  that  the  various  ass« 
ciations  of  roads   covering   the  entire   country  sti 
exist,  monthly  meetings  are  held,  and  if  one  road  d 
sires  to  make   an  excursion   rate,  report  of  that  r 
quest  or  desire  is  made   to  the  association,  action 
taken  at  the  meeting,  the  request  is  granted  or  "d^ 
approved,"  and  the   railroad   acts  independently, 
its  own  volition,  according  to  the  action  of  the  as^ 
elation,  the  effect  being  the  same  as  under  the  v 
form  of   organization    and  as  before   the  condemi 
tion   of  their  methods   by  the  supreme  court  of  t 
United    States.     In    case  of  any  judicial   inquiry 
testimony  can  be  developed   to  show  what  the  m* 
ing  spirit   of  such  action  is.     Absolute   secrecy  a 
inability  of  the  law   to   obtain  information  perm 
the  various  forms  of  combinations  to  go  on,  so  far 
all  appearances  are   concerned,   as   complying  w 
the  law.    But  we  know  there  is  a  combination,  C' 
cert  of  action,  but  no  proof  can  be  obtained,  becai 
nothing   is  committed  to  writing   except  that  wb 
appears  lawful, 

71  Id.;  De  Witt  Wire  Cloth  Co.  v.  New  Jersey  etc  Co.,  14 
Y.  Supp.  277. 

78  United  States  v.  Trans-Missouri  Freight  Assn.,  166  tJ.  S^ 
17  Sup.  Ct.  Rep.  540;  United  States  v.  Joint  Traffic  Assn.,  171 
S.  505,  9  Sup.  Ct.  Rep.  25. 
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the  intent  alone  of  the  parent  is  decisive,  and  if  he 
makes  an  honest  mistake  as  to  the  best  course,  to  be 
taken  in  dealing  with  such  a  difficult  question,  allow- 
ance ought  to  be  made  accordingly.  It  is  enough 
that  he  acted  from  pure  motives.'*®  The  parent,  how- 
ever, renders  himself  liable  the  same  as  any  other 
person  whenever  he  breaks  up  the  marital  relations 
between  a  married  daughter  and  her  husband,  sim- 
ply because  he  may  be  displeased  with  the  marriage, 
or  because  it  was  against  his  wishes,  or  because  he 
wishes  the  relation  to  continue  no  longer  *^  Par- 
ents who  wrongfully  cause  a  separation  between 
their  child  and  his  wife  are  jointly  liable,  although 
each  does  not  participate  in  all  of  the  acts  of  the 
other.^ 

§  449.  Action  by  Husband  for  Assault  or  Other  In- 
jury to  His  Wife.— The  third  way  in  which  the  hus- 
band may  be  injured  by  the  misconduct  of  third  per- 
sons, recognized  at  common  law,  was  by  "beating  or 
otherwise  abusing  her,"^  and  the  husband  had  the 
right  to  institute  actions  for  all  injuries  which  the 
wife  sustained  by  any  form  of  tort,  as  by  assault  and 
battery,  personal  injury  through  negligence,  and  the 
like.*^  At  common  law,  marriage  operated  as  an 
absolute  gift  to  the  husband  of  all  the  personal  prop- 
erty or  rights  which  the  wife   had.*^^    The  husband 

46  Tucker  v.  Tucker,  T4  Miss.  93,  39  South.  955;  White  v.  Ross, 
47  Mich.  172,  10  N.  W.  188;  Tasker  v.  Stanley,  153  Mass.  148,  26 
N.  D.  417;  Brown  v.  Brown,  124  N.  C.  19,  70  Am.  St  Rep.  574,  32 
S.  B.  320;  Bennett  v.  Smith,  21  Barb.  439. 

47  Oakman  v.  Belden,  94  Me.  280,  80  Am.  St  Rep.  396,  47  Atl. 
653;  Holtz  v.  Dick,  42  Ohio  St  23,  51  Am.  Rep.  791. 

48  Price  V.  Price,  91  Iowa,  360,  51  Am.  St  Rep.  360,  60  N.  W.  202. 

49  Ante,  sec.  441. 

BO  Anderson  v.  Anderson,  11  Bush   (Ky.),  827. 
61  Locke  Y.  McPherson,  163  Mo.  493,  85  Am.  St  Rep.  546,  63  S. 
W.  726. 
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also  had  the  right  to  recover^  in  his  own  right,  dam- 
ages which  he,  as  husband,  may  have  sustained  by  any 
•such  acts.  The  gist  of  such  an  action  by  him  was  the 
loss  of  services,  or  damages  which  he  may  have  sus- 
tained in  caring  for  her  in  case  of  injury.  So,  upon 
this  theory,  and  for  such  loss  sustained  by  him,  he 
still  has  the  right,  by  modem  law,  to  maintain  an 
action  against  a  third  person,  or  against  a  railway 
company  for  a  i>er8onal  injury  to  his  wife  through 
negligence.  He  may,  in  such  an  action,  recover  for 
any  diminution  in  her  usefulness,  aid  and  comfort 
as  a  wife,  because  of  the  negligent  omissions  or  com- 
missions of  others.**  This  common-law  right  of 
action  is  not  in  any  wise  abridged  or  affected  by 
modem  statutes.**  The  term  used  by  modem 
authority  in  this  connection  is,  that  the  husband  may 
recover  for  the  loss  of  "society^*  of  his  wife  which 
results  from  the  negligence  of  a  third  party.**  Loss 
of  society  occurs  when  she  has  sustained  injury  such 
as  incapacitates  her  for  usefulness,  aid  and  com- 
fort as  a  wife  which  she  possessed  at  the  time  of 
the  injury.**  This  is  a  much  more  reasonable  ground 
upon  which  to  base  the  right  of  action  than  is  the 
mere  loss  of  service.  And,  indeed,  under  the  modem 
statutes  enlarging    the  rights  of  married    women, 

62  Furnish  y.  Missouri  Pac.  Ry.  Co..  102  Mo.  669,  22  Am.  St.  Rep. 
800,  15  S.  W.  815;  Maxson  v.  Delaware  etc.  R.  R.  Co.,  112  N.  T.  669, 
20  N.  B.  544;  Fuller  v.  Nangatuck  R.  R.  Co.,  21  Conn.  557;  Blair  v. 
Chicago  etc.  R.  R.  Co.,  89  Mo.  334,  1  S.  W.  367;  Matthew  v.  Central 
Pac.  R.  R.  Co.,  63  Cal.  450;  Berger  t.  Jacobs^  21  Mich.  215;  Kavan- 
augh  V.  Janestville,  24  Wis.  618;  Cregln  y.  Brooklyn  C.  R.  R.  Co.,  83 
N.  Y.  596,  88  Am.  Rep.  474;  Nanticoke  v.  Wame,  106  Pa.  St.  373; 
Kelley  y.  New  York  etc.  R.  R.  Co.,  168  Mass.  308>  46  N.  B.  1063, 
60  Am.  St.  Rep.  397,  and  cases  <;ited. 

58  Baltimore  etc.  R.  R.  Co.  y.  Glenn,  66  Ohio  St  395,  64  N.  B. 

438. 
64  Furnish  y.  Missouri  Pac.  Ry.  Co.,  supra;  Jones  y.  Utica  etc. 

B.  R.  Co..  40  Hun,  349. 

66  Id. 
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which  in  a  measure  abridge  the  right  of  the  husband 
to  compel  her  to  work  for  him,  loss  of  society  and  as- 
sistance is  regarded  as  the  true  theory  upon  which  to 
base  such  an  action  by  him.^^  The  husband,  under 
modern  statutes  giving  the  wife  a  separate  independ- 
ent status,  with  the  consequent  right  to  sue  for  the 
protection  of  all  her  rights  and  the  redress  of  all  her 
wrongs,  cannot  maintain  an  action  for  any  perma- 
nent injury  which  his  wife  may  sustain,  the  right  to 
bring  such  action  resting  in  the  wife  herself. 

Detailed  recounting  of  special  injuries  or  the  man- 
ner in  which  the  wife  may  be  injured,  so  as  to  affect 
the  rights  of  the  husband,  does  not  fall  within  our 
purpose  in  stating,  as  we  have,  the  general  doctrine 
at  this  point.  If  injury  is  by  assault,  negligence, etc., 
these  matters  are  found  elsewhere.  One  special  in- 
jury may  be  stated.  The  husband  has  the  right  to 
complain  by  action  of  another  who  sells  an  injurious 
drug  to  his  wife  in  large  quantities,  where  she  is  in 
the  habit  of  using  the  same,  such  as  chloral,  opium 
or  morphine,  where  such  person  has  knowledge  that 
the  wife  is  in  the  habit  of  using  the  same  to  excess.*^ 

§  450.    Husband  or  Wife  Cannot  Sue  Each  Other.— 

The  decisions  byour  courts  under  the  statutes  confer- 
ring upon  married  women  separate  property  rights, 
and  an  independent  status,  so  far  as  concerns  her 
personal  and  property  rights,  not  possessed  at  com- 
mon law,  have  thus  far,  without  exception,  denied  the 
right  of  a  wife  to  sue  her  husband  for  personal 
wrongs  committed  during  coverture.  Such  a  right 
cannot  be  conferred  by  implication.  The  legisla- 
ture should  speak  in  no  uncertain   terms  when  it 

5«  Kelly  V.  New  York  etc.  R.  R.  Co.,  168  Mass.  308,  60  Am.  St 
Rep.  397.  46  N.  E.  1063. 

67  Hoard  v.  Peck,  66  Barb.  202;  Holleman  v.  Harward,  119  N.  O. 
ICO,  56  Am.  St.  Rep.  672,  25  S.  E.  972. 
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seeks  to  abrogate  plain  and  long-established  rules  of 
the  common  law.  The  result  of  allowing  either  hus- 
band or  wife  to  sue  the  other  for  personal  tort,  as  has 
been  well  said,  would  be  a  step  toward  the  destruc- 
tion of  the  sacred  relation  of  man  and  wife.  Per- 
sonal wrongs  inflicted  by  one  upon  the  other  may  be 
cause  for  divorce,  but  they  cannot,  in  the  absence  of 
an  express  statute,  confer  the  right  of  one  to  sue  the 
other  therefor.*®  Nor  can  such  an  action  be  sus- 
tained after  divorce.*® 

§  451.    Right  of  Action  by  Parent  for  Injury  to  Child.— 

The  legal  status  of  parent  and  child  in  their  relations 
to  each  other  is  such  that  the  parent,  being  charged 
with  the  care,  custody  and  maintenance  of  his 
child,  is  entitled  to  his  services.  An  injury  may  be 
done  to  the  child  which  may  result  in  a  temporary 
injury  to  the  father  and  a  i)ermanent  injury  to 
the  child.  Out  of  the  one  act  will  arise  a  right  of 
action  in  favor  of  the  parent  for  the  injury  which  he 
sustains,  and  a  right  of  action  in  favor  of  the  child, 
which  must  be  brought  by  his  next  friend,  for  the 
I>ermanent  injury  to  him,  neither  of  which  causes  of 
action  when  instituted  will  operate  as  a  bar  to  the 
other.^  But  if,  in  an  action  prosecuted  by  the 
father  as  next  friend,  a  recovery  for  the  value  of  ser- 
vices of  the  son  during  minority  is  insisted  upon  as 
an  element  of  damages,  such  action  will  operate  as  a 

68  Bandfield  v.  Bandfield,  117  Mich.  80,  72  Am.  St  Rep.  660,  76  N. 
W.  287. 

5»  Abbott  V.  Abbott,  67  Me.  304,  24  Am.  Rep.  27. 

«o  Rogers  V.  Smith,  17  Ind.  323,  79  Am.  Dec.  483;  Tlflfany  on 
Domestic  Relations,  267;  Wilton  v.  Middlesex  R.  R.  Co.,  125  Mass. 
130;  Karr  v.  Parks,  44  Cal.  46;  Ohio  etc.  R.  Co.  v.  Tlndall,  13  Ind. 
366»  74  Am.  Dec.  260;  Hartley  v.  Richtmyer,  58  Am.  Dec.  350,  note; 
Carey  t.  Berkshire  R.  R.  Co.,  48  Am.  Dec.  624,  note. 
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bap  to  a  subsequent  action  to  recover  for  the  loss  of 
services  brought  by  the  father  in  his  own  name.^^ 
The  theory  upon  which  recovery  is  allowed  to  the 
parent  is  loss  of  services,  without  regard  to  the  age 
or  capacity  of  the  child — a  doctrine  that  comes  to  us 
from  the  common  law.  Such  a  rule  unnaturally 
places  parent  and  child  in  the  attitude  of  master  and 
servant,  and  does  not  recognize  the  family  tie,  or, 
rather,  the  basic  principle  of  the  rule  is  not  founded 
upon  the  real  consideration,  but  rather  upon  fiction. 
His  recovery  is  based  upon  his  pecuniary  loss,^  it 
l)eing  considered  that  the  parent  has  no  right  of 
action  if  his  child  is  so  young  as  to  be  incapable  of 
rendering  actual  service,  the  loss  of  services  being 
•estimated  by  physical  capacity.  This  was  the  com- 
mon-law rule,®*  but  as  has  been  well  said  by  a  learned 
writer,  "there  is  something  inexpressibly  repugnant 
to  all  true  parental  feeling  in  the  idea  that  a  child  of 
tender  years,  incapable  of  efficient  manual  labor,  is 
of  no  service  or  use  in  the  home,  and  that  an  injury 
to  it  is  consequently  no  loss  to  the  parent."  ®*  But 
the  doctrine  in  its  original  form  still  prevails  in  most 
jurisdictions,  and  one  who  unlawfully  interferes  with 
another's  right  to  services,  whether  of  a  male  or 
female  minor  child,  is  liable  for  actual  compensatory 
damages,  in  the  same  manner  and  upon  the  same 
grounds  that  he  would  be  liable  for  the  unlawful 
interference  with  any  other  property  right  of 
another.^    The  tendency,  however,  among  modern 

61  Baker  v.  Flint  etc.  R.  R.  Co.,  91  Mich.  298,  80  Am.  St  Rep. 
471,  51  N.  W.  897. 

62  Sawyer  v.  Saner,  10  Kan.  519. 

68  Hall  V.  Hollander,  7  Dowl.  &  R.  133;  Wooten  v.  Hunt,  T. 
Haym.  259. 

64  Mr.  Freeman,  In  48  Am.  Dec.  623,  note. 

66  Sawyer  v.  Frltcher,  130  N.  Y.  239,  27  Am.  St.  Rep.  521,  29  N. 
B.  267. 
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American  decisions  is  to  base  the  right  of  action  by 
the  parent  rather  upon  the  parental  relation  than 
that  of  master  and  servant,®*  and  to  allow  its  main- 
tenance without  regard  to  the  age  of  the  child,  the 
right  of  the  parent  to  recovery  in  the  case  of  a  very 
young  child,  too  young  to  render  any  services,  be- 
ing recognized,  the  measure  of  damages  being  pros- 
pective loss  of  services,  such  services  as  he  may 
render  up  to  the  age  of  majority,  medical  attendance 
and  other  expenses.  In  the  language  of  one  deci- 
sion: "If  a  legitimate  child,  a  member  of  his  father's 
household,  and  too  young  to  be  capable  of  rendering 
any  service  to  his  father,  is  wounded,  or  is  otherwise 
injured  by  a  third  person,  under  such  circumstances 
as  give  the  child  himself  an  action  against  such  i)er- 
son  for  the  personal  injury,  and  the  father  is  thereby 
necessarily  put  to  trouble  and  expense  in  the  care 
and  cure  of  the  child,  he  may  maintain  an  action 
against  such  person  for  indemnity.'*  ^'^  Justice  Colt, 
of  Massachusetts,  in  discussing  the  question,  says: 
'^n  the  administration  of  this  remedy,  courts  have 
been  governed  by  a  liberal  spirit,  and  damages  not 

66  Tiffany  on  Domecrtlc  Relations,  272;  Anthony  v.  Norton,  60 
Kan.  341,  72  Am.  St.  Rep.  360,  56  Pac.  529;  Shearman  and  Redfleld 
on  Negligence,  sec.  763;  Oumlng  v.  Railroad  Co.,  109  N.  Y.  95,  16  N. 
E.  65;  Netherland- American  Steam  Nav.  Co.  v.  Hollander,  8  C.  C. 
A.  169,  59  Fed.  417.  "The  legal  gravamen  is  not  the  real  grava- 
men; ....  the  loss  of  service  is  a  fiction  resorted  to  for  the  purpose 
of  giving  compensation  for  the  actnal  Injury*':  Dennis  v.  Clark,  2 
Cnsh.  347,  48  Am.  Dec.  671. 

67  Dennis  v.  Clark,  2  Cush.  847,  48  Am.  Dec.  671;  prospective 
services  allowed  for:  Cuming  v.  Brooklyn  City  R.  R.  Co.,  109  N.  Y. 
95,  16  N.  B.  65;  Dallard  v.  Roberts,  130  N.  Y.  269,  29  N.  E.  104; 
Durden  T.  Bamett,  7  Ala.  169;  Sykes  v.  Lawlor,  49  Cal.  237;  medical 
ezi>ense8  recoverable  in  case  of  very  young  child:  Houston  etc. 
R.  B.  Co.  V.  Miller,  49  Tex.  322;  Rogers  v.  Smith,  17  Ind.  323,  79 
Am.  Dec.  488;  Karr  v.  Parks,  44  Cal.  46;  may  recover  for  future 
servlceB:  San  Antonio  St  Ry.  Co.  v.  Muth,  7  Tex.  Civ.  App.  443, 
27  S.  W.  752;  Hudklns  v.  Hasklns,  22  W.  Va.  645. 
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limited  to  loss  of  service  have  always  been  allowed 
to  cover  the  real  grievance  of  the  case  (in  seduction), 
namely,  the  wounded  feelings,  the  mortification  and 
disgrace  brought  upon  the  family  by  the  act.  The 
fiction  of  service  is  upheld,  but  it  is  applied  by  the 
courts  so  as  to  afford  a  substantial  and  useful 
remedy  for  a  wrong  done."  ®®  A  recent  and  very 
well-considered  case  in  Kansas  comes  out  boldly  and 
broadly  and  holds  that  "the  common-law  rule,  in 
actions  by  a  parent  for  damages  for  seduction  of  a 
daughter,  requiring  suit  in  the  capacity  of  master  for 
the  loss  of  her  services  as  a  servant,  was  the  rule  of 
legal  fiction  no  longer  obtaining  under  the  reformed 
procedure.  In  Kansas,  a  parent  may  maintain  an 
action  for  the  seduction  of  a  daughter  without  aver- 
ment or  proof  of  loss  of  service  or  expense  of  sick- 
ness, and  the  mere  fact  of  the  emancipation  of  the 
daughter  from  parental  control,  or  the  fact  of  her  be- 
coming of  age,  does  not  affect  the  right  to  maintain 
the  action."  ^  In  some  states  statutes  have  been 
passed  conferring  upon  the  father  the  right  to  main- 
tain an  action  for  the  injury  of  his  child,  which  have 
been  construed  to  authorize  recovery  in  all  cases 
where,  at  common  law,  it  might  have  been  main- 
tained in  behalf  of  the  minor/^  In  contrast  with  the 
English  doctrine  it  is  considered  in  this  country  that 
the  father  may  recover  in  such  actions  notwithstand- 
ing the  child  may  not  have  been  living  with  him  at 
the  time  of  the  injury,''^  and  even  though  he  allows 

68  Blagge  V.  Ilsley,  127  Mass.  191,  34  Am.  Rep.  361. 

e»  Anthony  v.  Norton,  60  Kan.  341,  72  Am.  St  Rep.  300,  56  Pac 
520.  See  excellent  and  extended  discussion,  with  copious  citations, 
in  76  Am.  St.  Rep.  669-682,  note. 

70  Gardner  v.  Kellogg,  23  Minn.  463;  Buechner  v.  Columbia  Shoe 
Co.,  60  Minn.  477,  62  N.  W.  817;  Lathrop  v.  Schutte,  61  Minn.  196, 
63  N.  W.  493. 

71  Kennedy  v.  Shea,  110  Mass.  147,  14  Am.  Rep.  584;  Martin  ▼. 
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his  child  to  retain  his  or  hep  own  earnings."  It  is 
only  necessary  that  the  parent  have  the  legal  right 
to  command  the  services  of  the  child7^ 

In  case  of  death  of  the  father  it  seems  to  be 
generally  conceded  by  the  authorities  that  the  mother 
may  maintain  a  similar  action  for  an  injury  to  her 
minor  child,''*  though  this  rule  is  denied  in  some 
states/*^  One  standing  in  loco  paretitia  may  sustain 
the  action,'^®  the  rule  allowing  others  than  the  father 
to  maintain  the  action  is  the  more  sensible  and  rea- 
sonable rule,  and  supported  by  the  greater  weight 
of  authority.  The  mother,  in  case  of  death  of  the 
father,  becomes  the  head  of  the  family,  has  the  same 
control  over  the  children  as  had  the  father,  is  bound 
to  support  them,''''  and  should  in  all  reason  and  jus- 
tice succeed  to  the  same  rights  as  the  father. 

§  452.  Same  Continued— Characteristics  of  and 
Grounds  for  Such  Actions.— The  general  doctrine  of  the 

right  of  the  parent  to  maintain  an  action  for  an  in- 
Pay  ne,  9  Johns.  387,  6  Am.  Dec.  288:  Hndking  v.  Haskins,  22  W. 
Va.  645;  Wilt  v.  Vlckers,  8  Watts,  227. 

72  Simpson  V.  Grayson,  54  Ark.  404,  26  Am.  St  Rep.  52,  16  S.  W. 
4;  Hahn  v.  Cooper,  Si  Wis.  629,  54  N.  W.  1022. 

78  White  V.  Murtland,  71  111.  250,  22  Am.  Rep.  100. 

74  Hammond  v.  Corbett,  50  N.  H.  501,  9  Am.  Rep.  288;  Furman  v. 
Van  Slse,  56  N.  Y.  435,  15  Am.  Rep.  441;  Gray  v.  Durland,  50  Barb. 
100.  Widow  allowed  to  recover  minor's  wages:  Matthewson  v. 
Perry,  37  Conn.  435,  9  Am.  Rep.  339;  Jones  v.  Tevls,  4  Lltt.  25,  14 
Am.  Dec.  98;  Coon  v.  Moffett,  3  N.  J.  L.  (583),  169,  4  Am.  Dec.  392; 
Horgan  y.  Pacific  Mills,  158  Mass.  402,  35  Am.  St.  Rep.  504,  33  N. 
E.  581;  Hobson  v.  Fullerton,  4  111.  App.  282. 

75  Yossel  V.  Cole,  10  Mo.  634,  47  Am.  Dec.  136;  Ryan  v.  Fraliack, 
50  Mich.  483,  15  N.  W.  561;  Furman  v.  Van  Sise,  66  N.  Y.  435,  15 
Am.  Rep.  441;  Fairmount  etc.  Ry.  Co.  v.  Stutler,  54  Pa.  St  375, 
93  Am.  Dec.  714. 

76  Maguinay  v.  Saudek,  5  Sneed  (Tenn.),  146  (stepfather);  Bracy 
T.  Kibbe,  31  Barb.  273;  Certwell  v.  Hoyt,  6  Hun,  575  (grandfather). 

77  Dedhani  v.  Natick,  16  Mass.  135;  Riley  v.  Jameson,  3  N.  H. 
29.  14  Am.  Dec.  325;  contra,  Fairmount  etc.  Ry.  Co.  v.  Stutler,  54 
Pa.  St.  375,  93  Am.  Dec.  714. 
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jury  to  his  minor  child,  and  the  principles  upon  which 
it  rests  have  now  been  stated,  without  entering  into 
detail  with  respect  to  the  kinds  of  injuries  for  which 
such  action  may  be  brought,  the  scope  of  this  work 
being  such  as  to  make  it  impossible  to  consider  exten- 
sively the  decided  cases.  To  do  so  would  take  us 
into  other  distinct  fields  of  investigation  already 
covered  elsewhere,  as  the  parent  may  recover  where 
the  child  has  suffered  personal  injury  through  the 
negligence  of  another;  '^^  in  fact,  for  any  injury  of 
whatsoever  kind.  In  such  actions,  however,  the 
parent  cannot  recover  if  he  has  been  guilty  of  contrib- 
utory negligence.'^®  Such  actions  are  governed  by 
all  the  rules  and  incidents  of  actions  for  negligence. 
If  the  son  while  in  the  employ  of  another  was  himself 
guilty  of  contributory  negligence,  or  if  he  was  injured 
by  a  competent  fellow-servant,  the  father  cannot  re- 
cover.®®  A  distinctive  feature  pertaining  to  this 
class  of  cases,  however,  is  that  a  higher  degree  of 
care  and  a  greater  precaution  is  required  of  a  mas- 
ter who  employs  an  infant  than  of  one  who  employs 
an  adult.®^  So  may  the  parent  sue  one  who  abducts 
or  entices  away  his  minor  child,  being  entitled  to  re- 
cover his  actual  injuries  sustained,  including  reason- 
able and  proper  expenditures  in  regaining  possession 
of  the  child.®*    Recovery  may  be  had  by  the  parent 

78  Karr  v.  Parke,  44  Cal.  46. 

7»  Johnson  v.  Reading  City  Pass.  Ry.,  160  Pa.  St.  647,  40  Am.  St 

Rep.  752,  28  Atl.  1001. 

80  Chicago  etc.  Ry.  Co.  v.  Harney.  28  Ind.  28,  92  Am.  Dec.  282. 

81  Larson  v.  Berquist,  34  Kan.  334,  55  Am.  Rep.  249,  8  Pac.  407; 
Coombs  V.  New  Bedford  C.  Co.,  102  Mass.  572,  3  Am.  Rep.  606; 
Robinson  v.  Cone,  22  Vt.  213,  54  Am.  Dec.  67;  Smith  v.  O'Connor, 
48  Pa.  St.  218,  86  Am.  Dec.  582. 

82  Coon  V.  Moffett,  4  Am.  Dec.  403,  note;  Rice  v.  Nlckerson,  9 
Allen,  478,  85  Am.  Dec.  777;  Magee  v.  Holland,  27  N.  J.  L.  86, 
72  Am.  Dec.  341. 
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for  an  assault  and  battery  upon  his  child,^  and  for 
the  seduction  of  a  daughter,  whether  minor  or 
adult.***  There  are  considerations  which  enter  into 
this  wrong,  viz.,  the  family  ties,  wounded  feelings, 
dishonor  and  disgrace,  one  of  the  most  abhorrent 
wrongs  that  may  be  committed  against  humanity, 
that  cause  us  to  lose  all  sight  of  the  senseless  fiction 
of  the  loss  of  service  by  virtue  of  the  relationship  of 
master  and  servant,  said  to  exist  between  parent  and 
child.®*  A  father  may  maintain  an  action  against  a 
man  who  falsely  represents  himself  to  be  unmarried, 
thereby  obtaining  consent  to  the  marriage  of  his 
minor  daughter,  but  who  lives  with  the  daughter, 
until  she,  learning  of  his  inability  to  contract  mar- 
riage, commits  suicide.®^  The  injury  by  seduction 
has  been  the  subject  of  much  litigation,  and  the  books 
are  replete  with  authorities  touching  it.  It  has  but 
recently  received  the  careful  attention  of  a  learned 
writer,  with  great  detail,  to  which  reference  is 
made,®'^  the  purpose  of  this  section  being  already 
accomplished. 

§  453.    Can    Parent    be    injured    by    Marriage    of 
Daugliter  Tlirougli  Faise  Representations?— The  history 

of  the  world  is  replete  with  marriages  through  un- 
conscientious conduct  on  the  part  of  unscrupulous 
men,  resulting  in  mental  anguish  to  parents,  and  in 
positive  injury  to  the  daughter.     But  is  there  any 

88  Kennard  v.  Burton,  25  Me.  39,  43  Am.  Dec.  249;  Hoover  v. 
Helm,  7  WattB,  62. 

84  Badgley  v.  Decker.  44  Barb.  577;  Davidson  v.  Abbott,  52  Vt 
670,  36  Am.  Rep.  767;  Wert  v.  Strause,  38  N.  J.  L.  185;  Lamb  v. 
Taylor,  67  Md.  86,  8  Atl.  760;  Llpe  v.  Bisenlerd,  32  N.  Y.  229. 

85  Anthony  v.  Norton,  60  Kan.  341,  72  Am.  St.  Rep.  3G0,  56  Pac. 

529. 

86  Sawyer  t.  Frltcher,  130  N.  Y.  239,  27  Am.  St  Rep.  521,  29  N. 

B.  267. 

87  Monograi^ic  note,  76  Am.  St.  Rep.  669-682. 
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remedy?  We  are  inclined  to  the  belief  that  the 
majority  of  cases  are  damnum  absqtie  injuria.  The 
solution  of  the  question  will  always  first  depend  upon 
the  law  of  marriage  in  the  particular  state,  it  being  a 
regrettable  fact  that  with  reference  to  a  question 
which  lies  at  the  foundation  of  society  there  is  so 
much  conflict  and  uncertainty.  An  invalid  statutory 
marriage  may  be  validated  by  cohabitation  beyond 
certain  ages  rendering  it  a  common-law  marriage.  In 
such  cases  parents  cannot  alleviate  their  feelings 
by  keeping  their  minor  child  with  them  at  their  home, 
and  away  from  the  man  who  has  gone  through  a 
statutory  form  of  marriage,  which  is  invalid  be- 
cause of  want  of  age  and  nonconsent,  but  the  young 
people  may,  according  to  one  case,  constructively  co- 
habit by  keeping  up  a  correspondence,  rendering  the 
marriage  valid,  the  parents  being  liable  to  an  action 
for  alienation  of  affections.®*  One  case  was  noted  in 
the  previous  section  where  the  man  falsely  repre- 
sented to  the  parents  his  status  as  a  single  man,  pre- 
tending to  marry  the  daughter,  when  he  was  in  fact  a 
married  man.  He  was  held  for  seduction.  It  has 
been  held  that  a  father  may  recover  from  an  employer 
the  wages  of  his  child  who  has  contracted  marriage 
without  his  consent.^  It  is  immaterial  that  one  or 
both  of  the  contracting  parties  to  a  marriage  have 
practiced  fraud  upon  a  parent  in  order  to  effect  the 
marriage.  A  parent  cannot  sue  an  official  who  unlaw- 
fully issues  a  license  for  the  marriage  of  his  minor 
child.®^  Nor  do  false  and  fraudulent  representations 
to  officers,  and  those  authorized  to  solemnize  mar- 
riages, and  which  culminate  in  a  clandestine  mar- 
riage, give  rise  to  a  right  of  action  for  the  loss  of  a 

88  Holtz  V.  Dick,  42  Ohio  St  23,  51  Am.  Rep.  791. 

89  White  V.  Henry.  24  Me.  531. 

»o  Holland  v.  Beard,  59  Miss.  161,  42  Am.  Rep.  360. 
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daughter's  services  after  she  has  attained  the  statu- 
tory age  of  lawful  wedlock.*^  Nor  will  an  action  lie 
by  a  parent  against  another  for  procuring  by  unlaw- 
ful means  the  marriage  of  his  child,  when  it  is  a  valid 
marriage.®*  A  parent  might  interfere  where  a  man 
marries  his  daughter  who  is  below  the  marriageable 
age,  the  marriage  being  void,  and  regain  the  custody 
of  his  daughter,  and  prevent  the  consunmiation  of 
the  marriage  by  cohabitation.  But  whether  he 
would  have  any  legal  cause  to  complain  in  tort  has 
perhaps  not  been  decided. 

§  454.    Seduction   Under   Promise   of    Marriage.— 

While  there  is  no  family  relation  involved  where 
there  is  seduction  of  a  female  under  promise  of  mar- 
riage, the  question  is  suggested  in  considering  the 
topics  in  this  chapter,  and  the  subject  of  this  section 
introduced  for  the  purpose  of  stating  that  it  is  not  a 
tort  The  wrong  involved  in  such  a  transaction  is  a 
breach  of  contract,  the  seduction  being  merely  an  in- 
cident or  an  element  of  damages.  The  wrong  con- 
sists in  enticing  a  woman  from  the  path  of  virtue, 
and  obtaining  consent  to  illicit  intercourse  by  means 
of  the  promise.  The  promise  and  its  breach  is  the 
gist  of  the  action.®*  In  some  states  there  has  been  a 
modification,  the  act  as  a  crime  being  complete  in  the 
absence  of  a  promise  of  marriage.^  The  common 
law  did  not  recognize  or  sanction  any  right  of  action 
in  favor  of  the  woman  herself,  allowing  the  action 
only  in  favor  of  the  parent.^ 

•1  Herney  v.  Moseley,  7  Gray,  479,  66^  Am.  Dec.  515. 

92  Jones  T.  TevlB,  4  Litt.  25,  14  Am.  Dec.  98. 

98  76  Am.  St.  Rep.  672,  note;  Putnam  v.  State,  29  Tex.  Cr.  App. 
454,  25  Am.  St  Rep.  738, 16  S.  W.  97;  Boyce  v.  People,  66  N.  Y.  644; 
McCullar  v.  State,  36  Tex.  Cr.  Rep.  213,  61  Am.  St  Rep.  847,  86 

a  W.  686. 
94  76  Am.  St.  Rep.  672. 
96  Howland  v.  Carson,  28  Ohio  St  625,  76  Am.  St  Rep.  672,  note, 

and  cases  cited. 
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§  455.    Guardian  and  Ward.— The  relation  existing 

between  guardian  and  ward  is  created  by  law,  and,, 
technically  speaking,  is  not  one  of  the  domestic  rela- 
tions, but  seems  to  be  generally  so  treated  by  writers 
upon  that  subject.  Because  of  his  position,  how- 
ever, it  becomes  the  duty  of  the  guardian  to  care  for 
and  guard  all  the  interests  of  his  ward.  If  the  latter 
sustains  any  personal  injury  of  a  permanent  nature, 
the  guardian  may  institute  an  action  therefor.  But 
a  guardian,  as  such,  does  not  sustain  a  relation  sim- 
ilar to  that  of  parent,  so  far  as  concerns  the  serrices 
of  the  ward,  although  he  may  stand  in  loco  parentiSy 
if  he  takes  the  ward  into  his  family  as  if  he  were  his 
own  child.  In  such  case,  then,  he  may  maintain  an 
action,  as  may  the  parent,  for  any  injury  causing  a 
loss  of  services.®®  But  a  guardian,  as  such  merely^ 
cannot  maintain  an  action,  for  example,  for  the  seduc- 
tion of  his  female  ward.®'^ 

§  456.    Fraud  in  Procuring    Marriage.— An  act  of 

fraud  practiced  by  one  to  procure  his  marriage,  while 
an  actionable  wrong,  strictly  does  not  come  within 
the  purview  of  an  injury  to  the  domestic  relation,  the 
specific  wrong  being  fraud,  the  marriage  being  void* 
In  some  cases,  however,  the  marriage  may  only  be 
voidable  at  the  option  of  the  injured  party,  in  which 
instance  the  wrong  is  truly  done  to  the  marriage 
relation.  But  few  cases  are  reported  on  the  subject 
For  example,  it  is  held  that  it  is  actionable  fraud  for 
one  already  married  to  represent  himself  as  com- 
petent to  enter  into  the  marriage  contract,®®  the 
action  being  sustainable,  according  to  some  author- 
ed Tiffany  on  Domestic  Relations,  309,  310,  citing  Fernsler  v. 
Moyer,  S  Watts  &  S.  416,  39  Am.  Dec.  33. 
»7  Blanchard  v.  Ilsley,  120  Mass.  487,  21  Am.  Rep.  636. 
•8  Blossom  V.  Barrett,  37  N.  Y.  434,  97  Am.  Dec.  747. 
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ity,  after  the  death  of  the  one  committing  the  fraud, 
against  his  personal  representative.^ 

§  457.    Master  and  Servant— Loss  of  Service.— Not 

much  space  will  be  occupied  in  a  discussion  of  the 
the  rights  of  action  which  a  master  has  against  third 
persons  whose  wrongful  acts  injure  this  relation,  be- 
cause the  principles  governing  the  same  are  simple, 
and  have  already  been  sufficiently  discussed  in  this 
chapter. ^^  By  virtue  of  the  relation,  the  master 
is  entitled  to  the  uninterrupted  services  of  his  ser- 
vant. For  whatsoever  cause  on  the  part  of  third 
persons  he  is  deprived  of  these  services,  the  master 
has  a  right  of  action  against  the  one  responsible 
therefor.  A  very  old  and  common  ground  for  such 
an  action  is  personal  injury  sustained  by  the  ser- 
vant.^^^  So  where  another  unlawfully  entices  the 
servant  away.'^*  It  is  an  old  and  well-accepted  rule 
of  the  common  law  that  to  knowingly,  willfully  or 
maliciously  entice  a  servant  away  constitutes  an  action* 
able  wrong;  and  the  modern  application  of  this  doc- 
trine is  made  by  many  courts,  holding  that  where 
third  persons,  by  threats  or  intimidation,  or  by 
false  and  fraudulent  representations,  induce  a  ser- 
vant to  quit  employment,  they  are  liable  in  tort  to 
the  master  for  the  loss  he  sustains.  ^^ 

••  Wlthee  v.  Brooks,  65  Me.  14;  Higgins  v.  Breen,  9  Mo.  407. 
Contra,  Grim  v.  Carr,  81  Pa.  St.  633. 

100  Ante,  sec.  451. 

101  Ames  V.  Union  R.  Oo.,  117  Mass.  541,  19  Am.  Rep.  426;  Martin 
T.  Payne,  9  Johns.  387,  6  Am.  Dec.  288. 

102  Walker  v.  Cronin,  107  Mass.  555;  Bixby  v.  Dnnlap,  56  N.  H. 
456,  22  Am.  Rep.  475;  Jones  v.  Blocker,  43  Ga.  331. 

103  Bixby  v.  Dunlap,  56  N.  H.  456,  22  Am.  Rep.  475;  Haskins  y. 
Royster,  70  N.  €•  601,  16  Am.  Rep.  780,  and  note,  11  Am.  St.  Rep. 
474,  note,  and  numerous  cases;  Moran  y.  Dunphy,  177  Mass.  485, 
83  Am.  St.  Rep.  289,  59  N.  B.  125^  Perkins  y.  Pendleton,  90  Me.  166, 
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§  458.    Same  Continued— Considered  in  Respect  to 

Labor  Troubies. — Just  what  kind  of  acts  on  the  part 
of  individuals  banded  together  by  means  of  a  labor 
union^  which  tend  to,  and  are  calculated  to  procure  a 
servant  to  quit  employment,  are  tortious,  is  a  ques- 
tion of  some  moment  Clearly,  the  act  of  entering 
upon  tte  premises  of  a  master  for  the  purpose  of  in- 
ducing his  employees  to  leave  their  employment  by 
any  sort  of  means  constitutes  an  actionable  wrong.^®* 
It  is  equally  clear  that  a  display  of  force  by  strikers 
against  persons  desiring  to  continue  in  the  master's 
service,  urging  them  in  a  hostile  and  vicious  manner 
to  cease  work,  is  an  unlawful  interference  with  the 
rights  of  a  master,  whether  such  acts  take  place  on 
or  off  the  master's  place  of  business.^^ 

We  are  confronted  in  the  consideration  of  this  ques- 
tion with  a  doctrine  supported  by  many  author- 
ities, which  undoubtedly  until  recently,  since  so 
much  litigation  has  been  had  in  the  federal  courts, 
was  considered  a  well-settled  rule,  viz.,  that  it  is  per- 
fectly lawful  for  a  body  of  men  to  quit  their  master's 
employment,  and  peaceably,  and  without  the  use  of 
any  force  or  threats  or  intimidation,  to  induce  and 
persuade  other  workmen — servants — to  leave  the 
service  of  their  master,  thousrh  done  to  compel  the 
master  to  advance  wages.*^  Upon  principle,  it 
would  seem  that  a  master  is  injured  in  his  legal  right 

60  Am.  St  Rep.  252,  88  Atl.  96;  Huff  v.  Watklns,  15  S.  0.  82,  40 
Am.  Rep.  680.    See  c.  80,  sec.  497,  post. 

104  Webber  v.  Barry,  66  Mich.  127,  11  Am.  St.  Rep.  466,  33  N.  W. 
289. 

106  O'Nell  V.  Behanna,  182  Pa.  St.  236,  61  Am.  St.  Rep.  702, 37  Atl. 
843;  Hamilton-Brown  Shoe  Co.  v.  Saxey,  131  Mo.  212,  52  Am.  St 
Rep.  622,  32  S.  W.  1106;  Wick  China  Co.  v.  Brown,  164  Pa.  St  449, 
80  Atl.  261;  Mnrdock  v.  Walker,  152  Pa.  St.  595,  84  Am.  St  Rep. 
678,  25  Atl.  492;  Consolidated  Steel  Co.  v.  Murray,  80'  Fed.  811. 

106  Snow  Y.  Wheeler,  113  Mass.  179;  United  States  v.  Kane,  23 
Fed.  748. 
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to  have  his  servant  remain  and  continue  in  his  ser* 
vice,  by  and  through  any  kind  of  acts  of  third  persons 
who,  whether  by  moral  persuasion,  threats,  intimida- 
tion or  otherwise,  cause  such  servant  to  leave  the 
master's  service,  which  rule  has  already  been 
stated.*^  A  servant  is  "enticed  away"  whether 
through  intimidation  or  moral  persuasion.  The  mat- 
ter of  strikes  is  discussed  elsewhere.*^® 

§  459.    Burial  of  Deceased  Relatives— Rights  in  Dead 

Body. — ^The  family  tie  takes  us  to  the  last  resting 
place  of  our  dead,  and^  strange  as  it  maj^eem,  we 
have  had  some  litigation  over  the  rights  in  connec- 
tion with  the  disposition  of  bodies  of  the  dead.  The 
establishment  of  the  legal  right  is  the  starting  point 
Upon  what  theory  shall  it  be  said  that  one  shall 
have  the  right  to  control  the  burial,  and  another  not? 
The  law  must  vest  in  some  one  the  right  of  disposi- 
tion of  the  corpse,  and  this  is  determinable  by  re- 
course to  the  natural  human  ties  and  affections. 
The  right  to  the  possession  of  the  body  for  burial 
ought  to  be  in  those  most  intimately  connected  by 
blood  or  domestic  tie  with  the  deceased^  and  this 
right  is  what  courts  take  cognizance  of  when  dispute 
arises.  So  if  there  be  any  wrongful  interference 
with  these  rights  which  the  law  recognizes  as  vesting 
in  certain  i)ersons  after  burial,  resort  may  be  had  to 
the  courts. 

Looking  to  the  history  of  the  law  on  this  subject, 
it  will  be  found  that  at  a  very  early  date  in  England, 
ecclesiastical  courts  assumed  exclusive  jurisdiction 
of  such  matters.  Considerable  space  is  occupied  in 
the  books  with  a  discussion  of  the  question  as  to 
whether  the  dead  body  is  property,  it  being  thought 

lOT  Ante,  457;  also,  c.  82,  sec.  497,  post 
108  See  sec.  497,  post 

Torts,   Vol.   n— 56 
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necessary  to  determine  this  question  in  order  to  solve 
the  problem  as  to  who  is  entitled  to  the  dead  body. 
By  the  civil  law  of  ancient  Rome,  the  charge  of 
burial  was  first  upon  the  person  to  whom  it  was  dele- 
gated by  the  deceased,  and  second  to  the  person  to 
whom  the  property  was  given,  and,  if  none,  then 
upon  the  heirs  in  order.  In  England,  and  according 
to  some  authority  in  this  country,  it  has  been  consid- 
ered that,  though  a  dead  body  is  not  property  in  the 
usually  recognized  sense  of  the  term,  yet  it  is  consid- 
ered as  a  sort  of  qudsi  property,  to  which  certain  per- 
sons may  have  rights,  because  they  have  duties  to 
perform  toward  it  arising  from  relationship.^^  It 
is  not  "property''  in  any  sense,  especially  so  that  any 
of  the  remedies  at  law,  which  are  usually  resorted 
to  in  disputes  over  property,  may  be  pursued,  such  as 
an  action  of  replevin  for  the  return  of  a  human 
corpse.**^ 

§  460.    Same   Continued— The  True  Doctrine.— The 

true  light  in  which  the  rights  of  relatives  of  a  de- 
ceased person  with  reference  to  the  possession  and 
disposition  of  the  body  should  be  regarded,  which  is 

109  Henihan  v.  Wrigrht,  125  Ind.  5S6.  21  Am.  St.  Rep.  249,  25  N. 
B.  822,  21  Am.  St.  Rep.  249:  Pierce  v.  Proprietors  etc.,  10  R.  I.  227, 
14  Am.  Rep.  667;  Weld  v.  Walker,  130  Mass.  422,  39  Am.  Rep.  466; 
Burney  v.  Children's  Hospital,  169  Mass.  57,  61  Am.  St  Rep.  273, 
47  N.  K.  401;  Larson  v.  Chase,  47  Minn.  307,  28  Am.  St  Rep.  370, 
50  N.  W.  238:  Foley  v.  Phelps.  1  App.  Dlv.  551,  37  N.  Y.  Supp. 
471;  Bo^rt  v.  Indianapolis,  13  Ind.  134.  See  4  Alb.  L.  J.  56,  and  82 
Am.  Dec  513,  for  discussion  of  subject;  Hackett  t.  Hackett,  18  R. 
L  155,  49  Am.  St.  Rep.  7i^,  2l^  Atl.  42. 

110  Keyes  t.  Konkel,  119  Mich,  550,  75  Am.  St  Rep.  423,  78  N.  W. 
649:  Weld  T.  Walker,  130  Mass.  422,  39  Am.  Rep.  465;  Meagher  v. 
DriscoU,  99  Mass.  2S1,  96  Am.  Dec.  759;  Guthrie  v.  Weaver,  1  Mo. 
App.  141:  Larson  v.  Chase,  47  Minn.  307,  28  Am.  St  Rep.  370,  50  N. 
W.  2SS;  Sharks  Case.  Dearsu  &  B.  100;  Griffith  v.  Railroad  Ck).,  2S 
SL  C.  25,  55  Am.  Rep,  1;  State  T.  Doepke,  68  Mo.  208,  30  Am.  Rep. 
7S5. 
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the  position  taken  by  sufficient  authority  that  we 
may  call  it  a  general  rule,  is,  that  those  most  inti- 
mately and  closely  connected  with  the  deceased  by 
domestic  ties  have  a  right  to  the  possession  of  the 
dead  body  as  a  sacred  trust  for  the  purpose  of 
burial,  which  right  the  law  will  protect  and  enforce 
as  a  legal  right — a  sort  of  an  intangible  or  incorpo- 
real right,  based  upon  natural  affection  or  moral  obli- 
gation, by  appropriate  remedies  in  equity.*^^  "In 
case  of  a  contention,  the  court  should  assume  an 
equitable  jurisdiction  over  the  subject,  somewhat  in 
analogy  to  the  care  and  custody  of  infants,  and  make 
such  disposition  as  should  seem  to  be  best  and  right 
under  all  the  circumstances."  *^ 

* 

§  461.    Same  Continued— Who  Have  Right  to  Dead 

Body. — The  deceased  may  make  a  binding  disposition 
of  his  body  by  will.***  It  seems  to  be  generally  con- 
ceded by  the  authorities  that  a  husband  has  the  first 
right  to  the  possession  of  his  wife  for  the  purpose  of 
burial,**'*  and  a  widow  the  first  right  to  the  burial  of 
her  deceased  husband,  and  not  the  next  of  kin.**'  The 
relation  between  husband  and  wife  is  regarded  nearer 
than  that  of  kindred,  as  it  is  the  teaching  of  the  Holy 
Scripture  that  "A  man  shall  leave  father  and  mother 

111  Weld  V.  Walker,  130  Mass.  422,  39  Am.  Rep.  465;  Pierce  v. 
Proprietors  etc.,  10  R.  I.  227,  14  Am.  Rep.  667;  Burney  v.  Ohildren's 
Hospital,  169  Mass.  57,  61  Am.  St.  Rep.  273,  47  N.  E.  401;  Snyder 
V.  Snyder,  60  How.  Pr.  368;  Scott  v.  Riley,  16  Phlla.  106. 

112  75  Am.  St  Rep.  426,  note;  Snyder  v.  Snyder,  60  How.  Pr. 
868;  Pierce  v.  Proprietors,  10  R.  I.  227,  14  Am.  Rep.  667. 

118  Scott  V.  Riley,  16  Phlla.  106. 

114  Gamey  v.  McCue,  3  Redf.  315;  Durell  v.  Hayward,  9  Gray^ 
248,  69  Am.  Dec.  2ft4;  Johnston  v.  Marlnus,  18  Abb.  N.  C.  72. 

116  Hackett  v.  Hackett,  18  R.  I.  155,  49  Am.  St.  Rep.  762,  20 
Atl.  42;  Larson  v.  Chase,  47  Minn.  307,  28  Am.  St.  Rep.  370,  50 
N.  W.  238;  duty  of  widow  to  bury,  dictum:  Wynkoop  v.  Wynkoop^ 
42  Pa.  St  293,  82  Am.  Dec.  506. 
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and  shall  cleave  to  his  wife^  and  the  twain  shall  be 
one  flesh.".  There  may  be  conditions  where  there  are 
discordant  relations,  and  the  conduct  of  the  parties 
may  be  such  as  to  deprive  either  party  to  the  marital 
relation  of  his  right  to  the  body.*^^  Questions  of 
•dispute  may  arise  after  burial  with  respect  to  the 
removal  of  the  body,  between  a  widow  or  husband 
and  the  next  of  kin,  which  should  for  special  rea- 
sons be  determined  against  the  widow  or  husband. 
But  this  is  a  different  matter  altogether  from  the 
right  of  burial  in  the  first  iustance."'^  After  the 
widower  or  widow,  the  next  of  kin  in  the  order  of 
inheritance  have  the  right  to  the  custody  or  burial 
of  their  deceased  parent.**® 

§  462.  Same  Continued— Removal  of  Body  or  Inter- 
ference with  Resting  Place.— Questions  of  the  removal 
of  dead  bodies,  or  interference  therewith  after  in- 
terment, will  depend  upon  two  considerations.  One, 
upon  the  nature  of  the  title  to  the  land  where  burial 
is  made,  and  the  other — in  personal  disputes  between 
parties — upon  the  conduct  of  the  parties  contending, 
when  burial  took  place.  In  the  earlier  years  in  the 
history  of  this  country,  and  perhaps  in  many  local- 
ities now,  burial  of  the  dead  is  made  in  church  cem- 
eteries, the  land  belonging  to  the  church,  and  being 
by  it  dedicated  to  burial  purposes.     And  there  have 

lie  In  Snyder  v.  Snyder,  60  How.  Pr.  3C8,  the  right  was  given 
tinder  the  peculiar  circumstances  of  the  case  to  the  son  by  a 
former  marriage,  not  to  the  widow. 

117  See  sec.  462,  post. 

118  Bogert  V.  Indianapolis,  13  Ind.  134;  Renlhan  v.  Wright,  125 
Ind.  536,  21  Am.  St.  Rep.  249,  25  N.  E.  822;  In  re  Widening  Beek- 
man  Street,  4  Bradf.  503;  Wynkoop  v.  Wynkoop,  42  Pa.  St  293.  82 
Am.  Dec.  506  ("the  disposition  of  the  remains  belongs  thereafter 
{after  wife]  exclusively  to  his  next  of  kin");  Burney  v.  Children's 
Hospital,  169  Mass.  57,  61  Am.  St.  Rep.  273,  47  N.  E.  401. 
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been,  and  are  now,  many  public  cemeteries  where  de- 
ceased relatives  are  buried  by  those  having  the  right 
of  burial,  the  widow  or  next  of  kin,  who  do  not  become 
the  owners  of  the  soil.  In  both  of  these  instances  the 
husband,  widow,  parent  or  next  of  kin,  as  the  case 
may  be,  have  merely  an  easement  or  license  in  the 
grounds  which  may  be  revoked  when  public  necessity 
requires.***  It  is  said  that  the  grant  of  the  right  to 
bury  is  like  the  grant  of  a  pew  in  a  meeting-house.*^ 
But  statutes  are  enacted  in  some  states,  providing  for 
the  establishment  of  cemetery  associations  granting 
them  the  power  to  purchase  land,  and  to  make  deeds 
or  certificates  of  ownership  to  those  desiring  burial 
privileges  in  fee  simple  for  purposes  of  sepulture 
only.  The  cemetery  associations  thus  organized  have 
power  to  make  rules  and  regulations  for  the  use  of 
the  ground  for  burial  of  the  dead,  but  they  must  be 
reasonable  so  as  not  to  unduly  interfere  with  lot 
owners.***  If  they  do  the  owner  may  have  an  ap- 
propriate remedy.***  Under  the  management  of  a 
cemetery  association  under  public  law,  where  rules 
and  regulations  are  made  so  as  to  cover  nearly  every 
question  that  may  arise,  the  matter  of  removal  of  the 
remains  of  the  deceased  is,  to  a  certain  extent,  placed 
within  the  control  of  the  cemetery  authorities.  If 
anyone  desires  in  such  case  to  remove  a  body,  an  ac- 
tion might  have  to  be  brought  against  both  the  lot 
owner  and  the  cemetery  trustees.  The  rules  govern- 
ing the  removal  of  bodies,  however,  are  applicable  to 

ii»  Richards  v.  N.  W.  Protestant  Dntch  Church,  82  Barb.  42; 
Price  y.  M.  B.  Church  etc.,  4  Ohio,  516;  Kincald's  Appeal,  66  Pa. 
St  411;  Page  y.  Symonds,  63  N.  H.  17,  56  Am,  Rep.  481. 

120  Eincaid'B  Appeal,  supra;  Jones  y.  Towne,  58  N.  H.  462,  42  Am. 
Rep.  602. 

121  Mount  M.  Cem.  Assn.  y.  Commonwealth,  81  Pa.  St  235,  22 
Am.  Rep.  748. 

122  Id. 
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almost  any  circumstances,  so  far  as  concerns  the  own- 
ership of  the  burial  place.  First,  suppose  a  widow  or 
widower  is  desirous  of  removing  the  deceased  consort, 
what  are  their  rights?  We  must  look  to  the  circum- 
stances of  the  burial,  to  the  conduct  of  the  widow, 
and  ascertain  whether  consent  was  expressly  or  tacit- 
ly given.  If  a  wife  approves  of  the  burial  of  her 
deceased  husband  in  the  latter's  cemetery  lot,  she  can- 
not thereafter  remove  the  body  against  the  wishes  of 
the  father.**®  The  right  of  the  widow  to  remove  the 
remains  of  her  husband  against  the  will  of  the  next  of 
kin  should  be  denied  where  she  gave  consent  and  has 
long  acquiesced  in  the  burial.*^  Under  some  circum- 
stances, however,  where  she  does  not  freely  consent, 
especially  where  the  dece.ased  husband  is  buried  in  a 
lot  owned  by  himself,  the  widow,  while  grief  stricken, 
yielding  under  protest  to  the  demand  of  relatives, 
her  right  is  not  waived,  and  she  may,  in  such  case, 
remove  the  body  after  interment  to  another  place  of 
sepulture.*^  So  if  a  husband  consent  to  the  burial 
of  his  wife  in  a  lot  owned  by  another,  but  not  freely, 
nor  with  the  intention  or  understanding  that  it  should 
be  permanent,  a  court  of  equity  may  permit  him  to 
remove  her  body.***  If  a  husband  is  buried  in  a  lot 
owned  by  himself,  with  the  consent  of  the  widow,  the 
latter  has  no  right  to  remove  the  body,  and  if  she 
does,  a  court  of  equity  will,  at  the  instigation  of  a  son 
of  the  deceased,  compel  the  restoration  of  the  body 
to  its  former  resting  place.**''    It  may  be  safely  stated 

128  Peters  v.  Peters,  43  N.  J.  Eq.  140,  10  Atl.  742. 

124  Pierce  v.  Proprietors  of  Swan  Point  Cemetery •  10  R.  I.  227, 
14  Am.  Rep.  667;  Wynkoop  v.  Wynkoop,  42  Pa.  St  293,  82  Am.  Dec. 

506. 

125  Hackett  v.  Hackett,  18  R.  I.  165,  49  Am.  St.  Rep.  762,  26  Atl. 

42. 

126  Weld  T.  Walker,  130  Mass.  422,  39  Am.  Rep.  465. 

127  Pierce  t.  Proprietors  of  Swan  Point  Cemetery,  10  R.  I.  227, 
14  Am.  Rep.  667. 
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as  a  general  proposition  that  after  a  body  has  bean 
interred  by  the  persons  who  had  the  right  of  burial, 
and  with  the  consent  of  widow,  widower  or  next  of 
kin,  there  can  be  no  removal  of  the  body  by  any  of 
the  relatives  against  the  wishes  of  others,*^  The 
right  and  duty  falls  upon  the  next  of  kin  to  see  that 
the  repose  of  the  dead  is  protected  and  preserved. 
And  there  can  be  no  removal  except  with  the  consent 
of  the  lot  owner.*^  Ownership  of  a  burial  lot,  how- 
ever, is  generally  unlike  that  of  ordinary  real  es- 
tate.^«^ 

Cemetery  associations  which  are  organized  under 
public  law,  and  indeed  all  such  associations  or  socie- 
ties may  make  reasonable  regulations  governing 
the  burial  of  the  dead,  but  they  have  no  power  by 
this  means  to  abridge  the  right  of  sepulture.***  Trus- 
tees of  such  an  association  must  exercise  their  con- 
trol over  the  property  committed  to  their  care,  so  as 
not  to  interfere  with  the  rights  of  those  who  hold 
burial  lots.  If  they  do  not  properly  exercise  their 
trust,  a  court  of  equity  may  compel  them  to  do  so.*^ 
In  the  case  of  church  cemeteries,  it  is  the  right  of 
the  church  association  to  abandon  the  same  at  any 
time;  the  privilege  of  burial  continues  only  so  long  as 
the  ground  continues  to  be  a  churchyard.  It  is  with- 
in the  power  of  the  legislature,  in  the  exercise  of  the 

128  Weld  V.  Walker,  130  Mass.  422,  SO  Am.  Rep.  465;  Wynkoop 
T.  Wynkoop,  49  Pa.  St.  293.  82  Am.  Dec.  506;  Pierce  v.  Proprietors, 
supra;  Gardner  v.  Swan  Point  Cemetery,  20  R.  I.  046,  78  Am.  St 
Eep.  897,  40  Atl.  871. 

12»  Id. 

180  Gardner  y.  Swan  Point  Cemetery,  20  R.  I.  646,  78  Am.  St.  Rep. 

897,  40  Atl.  871. 

181  Monnt  Moriah  Cemetery  Assn.  t.  Commonwealth,  81  Pa.  St 
235,  22  Am.  Rep.  743. 

183  Pierce  y.  Proprietors,  etc.,  supra. 
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police  power,  to  authorize  the  removal  of  the  dead 
from  a  church  yard.^** 

§  463.    Same  Continued— Mutilating    or  Destroying 

Dead  Body. — The  right  of  the  husband,  wife  or  next  of 
kin,  as  the  case  may  be,  to  the  possession  of  the  dead 
body  for  burial  purposes  being  recognized  and  pro- 
tected in  law,  it  necessarily  follows  that  such  per- 
sons have  the  right  to  the  body  in  its  natural  state  at 
death.  Hence  no  one,  physician  nor  hospital  au- 
thorities, have  the  right  to  perform  an  autopsy,  dis- 
sect or  in  any  wise  mutilate  the  body  of  a  deceased, 
without  the  consent  of  those  in  whom  the  right  of 
burial  vests.  Such  acts,  without  consent,  give  rise 
to  a  right  of  action  in  favor  of  those  entitled  to  the 
body.*®*  Nominal  damages  are  recoverable  in  such 
cases,  mental  suffering  being  held  also  as  a  proper  ele- 
ment to  be  considered  in  assessing  damages.***  A 
coroner,  however,  has  the  right  to  hold  a  postmortem 
for  the  purpose  of  ascertaining  the  cause  of  death,  so 
that  neither  he  nor  a  physician  performing  the  au- 
topsy can  be  held  liable  in  damages  to  the  rela- 
tives.**^ An  administrator  cannot  bring  an  action 
for  wrongful  mutilation  of  the  deceased.**^ 

§  464.    Same  Continued— Trespass  upon  Burial  Lot 

and  Tombstones- — statutes   have  been   passed  in  the 
states  for  the  protection  of   burial   lots  and   tomb- 

133  Kincald's  Appeal,  66  Pa.  St.  411;  CraJg  v.  Church,  88  Pa.  St 
42,  32  Am.  Rep.  417.  See  Town  of  Lake  View  v.  Rose  Hill  Ceme- 
tery Co.,  70  111.  191,  22  Am.  Rep.  71. 

134  Burney  v.  Children's  Hospital,  169  Mass.  57,  61  Am.  St.  Rep. 
273,  47  N.  E.  401;  Larson  v.  Chase,  47  Minn.  307,  28  Am.  St.  Rep. 
870,  50  N.  W.  238;  Bessemer  Land  &  Imp.  Co.  t.  Jenkins,  111  Ala. 
135.  56  Am.  St.  Rep.  26,  18  South.  665;  Foley  v.  Phelps,  1  N.  Y.  App. 
Div.  551.  37  N.  Y.  Supp.  471. 

136  Id. 

136  Young  V.  College  of  Physicians  etc.,  81  Md.  358,  32  Atl.  177. 

137  Griffith  y.  Charlotte  etc.  R.  R.  Co.,  23  S.  C.  25,  55  Am.  Rep.  1. 
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Stones,  making  any  interference  therewith  a  penal 
offense,  a  consideration  of  which  is  not  within  the 
scope  of  the  discussion  here.^"®  A  separate  and  dis- 
tinct tort  is  committed  if  one  enters  upon  a  burial 
lot,  as  is  the  case  of  a  wrongful  entry  upon  any  other 
property,  and  a  lot  owner  may,  therefore,  maintain 
an  action  of  trespass  quare  clausum  fregit  against  any- 
one wrongfully  entering  thereon,  either  for  the  pur- 
pose of  removing  a  body  or  of  committing  other  im- 
proper acts.**®  An  insurance  company  cannot  dis- 
sect a  body  for  the  purpose  of  determining  the  cause 
of  death  under  the  terms  of  a  life  insurance  policy 
providing  merely  that  the  company  may  be  allowed 
as  often  as  is  "required  to  examine  the  persnn  or 
body  of  the  assured  in  respect  to  the  all'f'ged  injury 
or  cause  of  death/'  The  court  intimates  that  to  con- 
fer such  a  right  it  should  be  expressed  in  language  in 
no  way  ambiguous  or  doubtful/*^ 

188  But  see  note,  75  Am.  St  Rep.  426. 

180  Bessemer  Land  etc.  Co.  v.  Jenkins,  111  Ala.  135,  56  Am.  St 
Rep.  28,  IS  South.  565;  Meagher  t.  DriscoU,  d9  Mass.  281,  06  Am. 
Dec.  759. 

140  Snddnth  t.  TravelerB'  Ins.  Co.  (a  Kenitncky  case  found  in 
The  Journal  of  the  American  Medical  Association— 1902). 
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CHAPTER  XXX. 

INJURY     TO     STATUTOBY     EELATIVE     EIGHTS- 
DEATH  BY  WRONGFUL  ACT. 

f  465.    No  right  In  life  of  another  recognized  at  common  law. 

S  466.    Right  of  action  for  loss  of  life  created  by  statute. 

§  467.    Purport  of  the  statutes. 

f  468.    Is  it  a  new  right  of  action? 

{  469.    The  wrongful  act— When  a  right  of  action  exists. 

S  470.    Rule  of  construction  of  statutes. 

f  471.    Who  may  sue. 

{  472.    Beneficiaries— Who  are. 

S  473.    What  defenses  may  be  made  to  the  action. 

f  474.    Ck>ntributory  negligence  of  beneficiaries. 

f  475.  Same  continued— The  doctrine  in  Iowa  and  Virginia  dis- 
cussed. 

§  476.    Measure  of  damages. 

$  477.  Same  continued — Proper  elements  of,  in  action  by  widow  for 
death  of  husband. 

S  478.    Same  continued— Use  of  life  expectancy  tables. 

$  479.  When  action  may  be  maintained  in  state  other  than  where 
death  occurred. 

$  480.  Same  continued— Doctrine  of  comity  of  actions  adopted  by 
'United  States  supreme  court  followed  to  some  extent  in 
this  class  of  actions. 

§  465.    No  Right  in  Life  of  Another   Recognized  at 

Common  Law. — ^While  the  inalienable  right  of  per- 
sonal security  embraces  uninterrupted  enjoyment  of 
life,  it  extends  no  further  than  during  the  life  of  the 
individual,  the  law  throwing  around  him  all  the  safe- 
guards, such  as  the  right  of  self-defense,  so  that  this 
right  may  be  enjoyed  to  the  fullest  extent  The  com- 
mon law  never  recognized  any  right  of  persons  re- 
lated, in  the  life  of  another,  so  as  to  confer  any  right 
of  action  in  their  favor  for  its  loss,  the  theory  being 
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that  a  right  of  action  for  injury  to  the  person  re- 
uniting in  a  wrongful  death  abated  upon  the  death  of 
the  person. 

The  common-law  rule  was  originally  expressed  by 
Lord  Ellenborough/  to  the  effect  that  "in  a  civil  court 
the  death  of  a  human  being  could  not  be  complained 
of  as  an  injury."  Various  reasons  have  been  assigned 
for  this  rule^  such  as  we  find  expressed  in  the  maxim, 
^^Actio  personalis  moritur  cum  personQj^  merger  of  the 
-civil  remedy  in  the  felony,*  and  repugnance  to  setting 
a  price  upon  human  life.*  The  rule  has  been  univer- 
sally followed  by  the  American  courts,  though  some 
vigorous  protests  have  been  made  against  it,  but  it 
hardly  seems  now  here  to  be  necessary  to  go  into  this 
ancient  history.'*  It  will  be  conceded  then  that  there 
was  no  right  of  action  for  the  death  of  a  human  being 
at  common  law,  and  if  any  such  right  exists  it  must  be 
<»onferred  by  statute.  Much  has  been  written  upon 
this  subject,  but  as  it  is  so  familiar  and  well  settled, 
but  few  leading  authorities  are  cited  for  reference.* 
The  denial  of  this  remedy  at  common  law  did  not  pre- 

1  Baker  v.  Bolton  (1808),  1  Camp.  493. 

2  Wells  V.  Abrahams,  L.  R.  7  Q.  B.  564. 

8  Hyatt  T.  Adams,  16  Mich.  180;  Green  y.  Hudson  River  R.  R. 
■Co.,  2  Abb.  Dec.  277. 

4  Gnlf,  Colorado  etc.  Ry.  v.  Beall,  91  Tex.  310,  66  Am.  St.  Rep. 
'802,  42  S.  W.  lO&l.  See  cases  in  note  70  Am.  St  Rep.  670.  See 
Snlllvan  t.  Union  Pac.  Ry.  Co.,  3  Dill.  334,  Fed.  Cas.  No.  13,590. 
It  seems  useless  to  cite  many  cases;  reference,  is  made  \o  an  inter- 
esting note  in  48  Am.  Dec.  632  et  seq.,  where  tbe  matter  is  dls- 
•cnssed,  historically. 

5  Baker  v.  Bolton,  1  Camp.  493;  Brown  y.  Electric  Ry.  Co.,  70 
Am.  St.  Rep.  669,  note,  where  all  the  authorities  are  collected;  Mc- 
Donald V.  Railway  Co.,  144  Ind.  459,  66  Am.  St  Rep.  185,  43  N.  B. 
447;  Carey  v.  Berkshire  R.  R.  Co.,  1  Cush.  475,  48  Am.  Dec.  616; 
Jackson  y.  Pittsburgh  etc.  Ry.,  140  Ind.  241,  49  Am.  St.  Rep.  192, 
^  N.  B.  633;  Gulf  etc.  Ry.  v.  Beall,  91  Tex.  310,  66  Am.  St.  Rep. 
«92,  42  S.  W.  1054;  Conners  y.  Burlington  etc.  Ry.  Co.,  71  Iowa, 
490,  60  Am.  Rep.  814,  32  N.  W.  465;  Hindry  v.  Holt,  24  Colo.  464, 
«5  Am.  St  Rep.  235,  51  Pac.  1002. 
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vent  a  parent,  for  example,  from  recovering  for  loss  of 
services  resulting  from  a  wrongful  injury  to  his  child 
during  the  period  of  disability  occasioned  by  such 
injury;  i.  e.,  between  the  injury  and  death,  and  also 
for  incidental  damages,  as  for  medical  attendance,^ 
care  and  nursing  up  to  the  time  of  death.®  But  when 
death  is  instantaneous,  or  practically  so,  no  redresa 
was  possible  at  common  law/  The  ancient  history 
with  reference  to  this  matter  may  be  interesting,  es- 
pecially some  of  the  earlier  American  decisions^ 
where  our  courts  struggled  with  the  question  as  to 
whether  there  was  any  right  of  action  for  death,  or 
for  loss  of  services,  but  not  so  practical,  and  we  pass 
it  with  a  few  citations.®  It  is  no  longer  of  conse- 
quence to  us  whether  an  action  for  loss  of  service 
could  have  been  maintained,  because  now  our  stat- 
utes authorize  but  one  action  to  be  brought;  and 
when  such  action  is  brought,  none  other  can  be  per- 
mitted, and  though  the  action  is  by  the  personal  rep- 
resentative of  the  deceased,  all  damages  occasioned 
to  his  heirs  are  recoverable  therein.* 

§  466.    Right  of  Action  for  Loss  of  Life  Created  by 

Statute. — The  common  law  furnishing  no  remedy  to- 
anyone  affected  by  the  loss  of  another,  Lord  Camp- 
bell's Act  was  passed  in  1846  which  was  designed  to 
comi)ensate    the    families    of    persons    wrongfully 

6  Mayhew  v.  Burns,  103  Ind.  328,  2  N.  E.  793;  Jackson  v.  Plttg- 
burgh  etc.  Ry.  Co..  140  Ind.  241,  49  Am.  St.  Rep.  192,  39  N.  B.  663; 
OBborn  v.  Glllett,  L.  R.  8  Ex.  88;  Hyatt  v.  Adams.  16  Mich.  180. 

7  Id, 

8  Goodsell  V.  Hartford  etc.  R.  R.  Co.,  33  Conn.  65;  Hyatt  t^ 
Adams,  16  Mich.  380;  Cross  v.  Guthcry,  2  Root  (Conn.),  90,  1  Am. 
Dec.  61;  Sullivan  v.  Union  Pac.  R.  R.  Co.,  3  Dill.  334,  Fed.  Cas, 
No.  13,599.    See  note,  48  Am.  Dec.  632  et  seq. 

9  Munro  y.  Pacific  etc.  Co.,  S4  Cal.  515,  18  Am.  St  Bep.  248,  24 
Pac.  808. 
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killed.*^  The  right  of  action  conferred  by  this  stat- 
ute was  one  entirely  new  in  civil  procedure.  Similar 
statutes  have  been  enacted  in  all  the  states  in  this 
country,  the  import  of  which  are  much  the  same.  The 
conditions  prescribed  by  the  acts  are  that  an  action 
for  wrongful  death  can  only  be  maintained  when  the 
deceased,  had  he  lived,  could  have  maintained  the 
action;  that  is,  the  deceased  must  have  been  free 
from  contributory  negligence;  and  secondly,  the  de- 
ceased must  have  left  the  beneficiaries  named  in  the 
act.  The  statute,  while  creating  a  new  right  of  ac- 
tion, by  its  very  terms,  prescribes  the  same  tests  as 
to  the  contributory  negligence  of  the  deceased,  allow- 
ing recovery  only  in  case  of  freedom  therefrom.  This 
is  the  scope  of  the  English  act,  as  well  as  many  of 
the  acts  of  our  states,  although  the  purport  and  lan- 
guage of  many  of  our  American  statutes  vary.  The 
prevailing  purpose  of  all  of  the  acts  is  to  prescribe 
the  common-law  conditions  governing  actions  by  the 
one  injured,  for  the  maintenance  of  the  new  action. 
The  statutes,  at  least  those  following  Lord  Camp- 
beirs  Act,  confer  a  right  of  action  in  those  cases  in 
which,  at  common  law,  an  action  might  have  been 
maintained  for  the  injury  from  which  the  death  re- 
sulted.*^ This  can  best  be  demonstrated  by  a  dis- 
cussion of  the  wrongful  act  which  at  common  law 
and  under  the  statutes  will  give  rise  to  an  action. 

§  467.    Purport  of  the  Statutes.— Lord  Campbell's 

Act  allowed  an  action  to  be  maintained  when  death 
is  caused  by  such  wrongful  act,  neglect,  or  default, 
such  as  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  have  maintained  an  action  him- 
self for  the  ]>ersonal  injury.    This  is  followed  by  Ala- 

10  0  &  10  Vict.,  c.  93. 

11  Neflson  v.  Brown,  13  R.  I.  651,  43  Am.  Rep.  68. 


§  467       INJURY  TO  STATUTORY  RELATIVE  RIGHTS.  SW 


12  Civ.  Code  1806,  eecs.  27-29. 
18  Rev.  Stats.  1901,  seco.  2764-2767. 
14  Sandel  &  Hlirs  (1894),  sec.  5911. 
16  Mills'  Ann.  Stats.  1891,  sec.  508. 

16  Rev.  Stat&    1892,  sees.  2342-2344. 

17  Code  of  Ga.  1895,  sec.  3828. 

18  3  Idaho  Code  1901,  sees.  3161,  3165. 

19  Rev.  Stats.  1885,  c.  70,  sees.  1,  2. 

20  Bums'  Ann.  Stats.  1901,  sees.  267,  286. 

21  Gen.  Stats.  1901,  sec.  4871. 

22  Barbour  &  Carroirs  Stats.  1804,  p.  172,  sec.  6. 
22a  Freeman's  Supp.  1885-95,  c.  81,  sees.  1,  2. 

28  Pub.  Gen.  Laws,  Poe's  Code  1888,  art  67,  sees.  1-4. 

24  2  Rev.  Laws  1902,  c.  171,  sec.  2. 

25  MUler's  Comp.  Laws  1899,  sees.  6308,  6309,  6389,  6390,  10i27» 
10428. 

26  Code  1892,  sec.  663  (1510). 

27  Rev.  Stats.   1889,  sees.  4425,  4427,  4429. 

28  Code  1895,  seo.  579. 

29  Comp.  Stats.  1901,  sec.  2503. 

80  Comp.  Stats.  1900,  sec.  3983. 

81  1  Gen.  Stats.  1709-1895,  p.  1188,  sees.  10-12. 

82  Comp.  Laws  1897,  sees.  3213-3222. 

83  Code  Civ.  Proc,  sees.  1902-1904,  as  amended  1895. 

84  Code  1883,  sec.  1498. 

85  Kev.  Stats.,  sees.  6134,  6134a,  6135. 

86  Comp.  Laws  1893,  sec.  435  (4312). 

87  Codes  and  Statutes  1902,  sec.  381. 

88  Bright.  P.  Dig.   1894,  p.   1603,  sees.  1-7. 

89  Code  1902,  sees.  2851,  2852. 

40  Code.  1896,  sees.  4025-4029. 

41  Rev.  Civ.  Stnts.  1895,  art.  3017  (2899)  et  seq. 

42  Kev.  Stats.  1897,  sec.  2912. 

43  Comp.   Stats.   1894,  sec.  2451. 

44  Code  1887,  sees.  2002-2906. 
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ington,'**  West  Virginia,**  Wisconsin,*''  and  Wyom- 
ing.*® The  statutes  in  these  states  prescribe  the  test 
that  the  action  may  be  maintained  if  the  deceased 
could  have  done  so.  In  Bhode  Island  the  statute  per- 
mits the  action  to  be  sustained  when  an  action  might 
have  been  maintained  at  common  law.*®  But  it  would 
seem  that  the  effect  is  not  different  from  the  other 
statutes.  In  Kentucky  the  statute  confers  an  action 
in  favor  of  the  personal  representative  for  the  loss  of 
life  of  any  person  not  in  the  employment  of  a  rail- 
road company  by  negligence,  and  when  the  killing  is 
malicious,  or  is  in  a  duel.^^  Maine  and  the  Dakotas 
particularize  death  by  negligence  of  railway  corpora- 
tions, and  in  connection  with  highways.**  In  New 
Hampshire,  provision  is  made  for  the  survival  of  ac- 
tions of  tort  for  physical  injuries  to  the  person.*^ 

§  468.  Is  it  a  New  Right  of  Action?— in  the  applica- 
tion of  some  of  the  doctrines  governing  personal  in- 
jury cases  to  actions  under  these  statutes,  such  as 
negligence  of  the  beneficiaries,  and  the  rule  of  dam- 
ages, the  question  has  arisen  as  to  whether  or  not  a 
new  right  of  action  is  created,  or  whether  it  is  merely 
a  continuance  of  a  right  of  action  existing  in  favor  of 
the  deceased.  The  opinion  has  been  expressed  in  some 
jurisdictions  that  whenever  the  statutes  in  terms  pro- 
vide for  the  survival  of  the  action  in  favor  of  the 
estate  or  certain  beneficiaries,  and  even  to  the  per- 

4B  Hill*s  Annotated  Statutes  (Wash.)*  sec.   138,  and  other  pro- 
visions. 

46  W.  Va.  CJode,  c.  103,  sees.  5,  6. 

47  Wis.  Rev.  Stats.  1898,  sees.  4224,  4255,  4256. 

48  Wyo.  Rev.  Stats.  1899,  sec.  3448. 

49  Neilson  v.  Brown,  13  R.  I.  651,  43  Am.  Rep.  58. 

50  Gen.  Stats.,  c.  57,  sec.  1,  c.  1,  sec.  6,  c.  32,  sec.  1. 

61  Rev.  Stats.  1883,  c.  51,  sees.  69,  69,  c.  52,  sec.  7;  Dak.  Comp. 
Laws.   SS  W98,  5499. 
52  Pub.  Stats.  1891,  c.  191,  sees.  8-13. 
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sonal  representativey  this  is  tantamount  to  a  continu- 
ance of  a  riglit  of  action^  and  does  not  create  a  new 
right  of  action.^*  But  undoubtedly  the  most  gener- 
ally accepted  view  of  Lord  Campbell's  Act  in  Eng- 
land'^^  and  in  this  country  is  that  the  action  brought 
under  these  statutes  does  not  represent  the  right  of 
action  which  the  deceased  would  have  had  if  he  had 
survived  the  injury,  but  that  it  is  a  new  right  of  ac- 
tion, conferred  upon  the  beneficiaries  named,  a  cause 
of  action  beyond  that  which  the  deceased  would  have 
had  if  he  had  survived,  and  based  on  general  princi- 
ples.** It  was  said  in  an  early  English  case:  "A  to- 
tally new  action  is  given  against  the  person  who 
would  have  been  responsible  to  the  deceased  if  the 
deceased  had  lived,  an  action  which  is  new  in  its  spe- 
cies, new  in  its  quality,  new  in  its  principle,  in  every 
way  new,  and  which  can  be  brought  by  a  person  an- 
swering the  description  of  the  widow,  parent,  or  child 
who,  under  such  circumstances,  has  -suffered  pecuni- 
ary loss."  ^  This  principle  set  forth  in  this  section 
is  of  consequence  mainly  upon  the  question  of  dam- 

68  Helman  y.  Pittsburg  Ry.  Co.,  68  Ohio  St.  400,  50  N.  B.  986; 
Hennessy  v.  BaTarlan  6.  Co.,  145  Mo.  104,  68  Am.  St  Rep.  554,  46 
S.  W.  966;  Miller  v.  Ry.  Co.,  109  Mo.  350,  82  Am.  St  Rep.  673,  19 
S.  W.  58;  Schwarz  v.  Judd.  28  Minn.  371,  10  N.  W.  208;  Garrlck  t. 
Florida  etc.  R.  R.  Co.,  53  S.  C.  448,  69  Am.  St.  Rep.  874,  31  S.  B. 
334;  Mulchahey  y.  Washburn  Car- Wheel  Co.,  1  Am.  St  Rep.  461. 

note. 

54  Seward  y.  Vera  Cruz,  L.  R.  10  App.  Cas.  59;  Blake  y.  RaC- 
way  Co.,  18  Q.  B.  93;  Read  v.  Great  Eastern  R.  Co.,  L.  R.  3  Q. 
B.  555;  Pym  y.  Great  N.  R.  Co.,  4  Best   &  S.  396. 

65  Morgan  y.  Southern  Pac.  Ry.,  95  Cal.  510,  29  Am.  St.  Rep.  143, 
30  Pac.  603;  Atchison  etc.  R.  R.  Co.  y.  Brown,  26  Kan.  443;  Donald- 
son y.  Mississippi  etc.  R.  R.  Co.,  18  Iowa,  280,  87  Am.  Dec.  891; 
Kesler  y.  Smith,  66  N.  C.  154;  Gulf  etc.  Ry.  Co.  y.  Levy,  59  Tex. 
563,  46  Am.  Rep.  278;  Pennsylyania  Co.  y.  Lilly,  73  Ind.  252;  Perham 
y.  Portland  Elec.  Ry.,  aS  Or.  451,  72  Am.  St  Rep.  730,  53  Pac.  14,  24; 
Hurlbert  y.  Topeka,  34  Fed.  510;  Malott  y.  Shimer,  153  Ind.  35.  74 
Am.  St  Rep.  278,  54  N.  E.  101. 

56  Seward  y.  Vera  Cruz,  L.  R.  10  App.  Ca».  69. 
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ages,*''  though  it  is  also  considered  in  two  states  with 
reference  to  the  effect  of  contributory  negligence,*"* 
and  as  to  matters  of  evidence.**  The  title  of  the 
original  act  has  been  looked  to  as  a  guide  to  its  mean- 
ing, being  an  act  for  compensating  the  families  of 
persons  killed,  not  for  solacing  their  wounded  feel- 
ings. The  act  does  not  transfer  a  right  of  action  to 
the  personal  representative,  but  gives  instead  a  to- 
tally new  right  of  action  on  different  principles.®^ 
Whatever  effect  the  fact  that  it  is  a  new  cause  of 
action  may  have  will  be  with  respect  to  the  damages 
recoverable,  and  the  contributory  negligence  of  the 
beneficiaries  (both  of  which  are  discussed  else- 
where).^^ 

The  questions  of  the  cause  of  the  death — i.  e.,  the 
wrongful  neglect,  and  the  contributory  negligence 
of  the  deceased — will  be  decided  by  the  ordinary 
rules  of  law  governing  i)ersonal  injury  cases.  The 
same  is  perhaps  true  as  to  the  defense  of  contribu- 
tory negligence  of  the  beneficiaries,®*  but  not  so  with 
reference  to  damages,  it  being  necessary  to  formulate 
new  rules  as  to  this  matter.  The  fact  on  which  the 
damages  are  computed  is  death  and  its  consequences, 
and  not  its  antecedents  or  cause.®^  Furthermore,  in 
some  states,  where  the  design  of  the  statute  was  to 
cause  to  survive  to  the  personal  representative  any 
right  of  personal  action  which  the  deceased  might 
Lave  commenced  if  living,  it  has  been  held  that  an 
administrator  could  not  sue  for  injuries  causing  the 

B7  Irt. 

58  See  sec.  474,  poet 

60  Helman  y.  Pittsburg  etc.  Ry.  Co.,  58  Ohio  St  400,  60  N.  B. 
0S6. 

60  Blake  v.  Midland  Ry.  Co.,  IS  Q.  B.  03. 

61  See  sees.  474,  476,  post 

62  See  sec.  47B,  post 

68  Holland  v.  Brown,  85  Fed.  48. 
Torts,  Vol.  11—67 
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death  of  his  intestate  if  the  death  was  instantaneoun^ 
because  the  deceased  could  not  have  had  a  right  of 
action** 

§  469.    The  Wrongful  Act— When  a  Right  of  Action 

Exists. — The  wrongful  act  must,  by  the  terms  of  the 
statutes,  be  such  as  that  the  deceased,  if  he  had 
lived,  might  have  maintained  a  cause  of  action,  and 
hence  must,  in  general,  be  governed  by  the  general 
principles  of  negligence  considered  elsewhere.^  A 
right  of  action  will  then  exist  when  the  person  caus- 
ing the  death  has  been  guilty  of  the  acts  named  in 
the  statutes  giving  rise  to  a  cause  of  action.  The 
words  used  in  most  statutes  are,  when  death  is  caused 
by  "wrongful  act,  neglect  or  default."  To  undertake 
to  enumerate  the  kind  of  acts  which  come  within  the 
meaning  of  these  terms  would  be  beyond  the  compass 
of  this  work.  It  is  sufficient  to  say  that  in  most 
cases  the  gist  of  the  action  is  negligence,  though  it 
may  be  a  willful  assault  resulting  in  homicide.  The 
act  complained  of  must  of  necessity  be  the  proximate 
cause  of  the  death.  For  instance,  if  one  becomes  in- 
sane as  a  result  of  a  railway  accident,  and  suicides, 
his  own  act  is  the  proximate  cause,  and  the  company 
is  not  liable.®^  But  if  the  life  of  a  person  who  is  in- 
jured may  be  saved  by  means  of  an  operation  which 
is  not  performed,  the  act  of  the  wrongdoer  is  still  the 
proximate  cause.®^  There  can  be  no  recovery  for 
death  caused  by  mental  and  physical  condition  re- 
sulting from  slander.®®  Where  statutes  confer  a 
right  of  action. upon  a  wife  or  other  person  for  an  in- 

64  70  Am.  St.  Rep.  677,  note;  48  Am.  Dec.  635;  lUlnols  Cent.  R. 
R.  Co.  V.  Pendergrass,  69  Miss.  425.  12  South.  924;  Beldlng  v. 
Black  Hills  R.  R.  Co.,  3  S.  Dak.  SCO,  53  N.  W.  750. 

66  See  sees.  241-257,  ante. 

66  Sheffer  v.  Railroad  Co.,  105  U.  S.  249. 

67  Sauter  v.  Ry.  Co.,  66  N.  Y.  50,  23  Am.  Rep.  18. 

68  Bradbury  v.  Furlong,  13  R.  I.  15,  43  Am.  Rep.  t. 
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jnry  to  the  right  of  support,  that  remedy  is  exclusive, 
and  hence,  notwithstanding  death  may  result  from 
the  intoxication,  an  action  for  wrongful  death  cannot 
be  maintained  under  these  statutes.®®  Then,  as  the 
statutes  provide  for  the  maintenance  of  the  action 
which  the  deceased  might  have  maintained  had  he 
lived,  it  is  apparent  that  no  such  action  as  the  last 
mentioned  could  be  sustained.''®  The  wrongful  act 
must  be  such  an  act  of  which  the  deceased  himself, 
had  he  lived,  might  have  complained.'^* 

§  470.    Rule  of  Construction  of  Statutes.— There  is 

conflict  among  the  decisions  with  reference  to  the 
proper  rule  of  construction  of  the  statutes  creating 
the  action  for  death  by  wrongful  act.  As  has  been 
previously  stated,  there  was  no  right  of  action  at 
common  law  for  the  death  of  a  human  being,  by  the 
wrongful  or  negligent  act  of  another. "^^  That  being 
so,  it  must  follow  that  these  statutes  are  in  deroga- 
tion of  the  common  law,  and  if  we  are  to  follow  the 
ordinary  rule  of  statutory  construction,  they  must  be 
strictly  construed,  and  this  is  the  position  taken  in 
many  decisions.''®  Other  courts  hold  that  the  stat- 
ed King  V.  Henkle,  80  Ala.  505,  60  Am.  Rep.  119;  Davis  v.  Jus- 
tlce,  31  Ohio  St.  350,  27  Am.  Rep.  514  (where  deceased  was  killed, 
by  car»  while  dnink).  See  Klrchner  y.  Myers,  35  Ohio  St.  85,  35 
Am.  Rep.  608;  Barrett  v.  Dolan,  130  Mass.  366,  39  Am.  Rep.  456. 

70  See  Nlelson  v.  Brown,  13  R.  I.  661,  43  Am.  Rep.  58. 

71  Splva  V.  Osage  Coal  etc.  Co.,  88  Mo.  68. 

72  Ante,  sec.  468.  See  interesting  note  giving  the  older  authori- 
ties In  48  Am.  Dec.  619-641;  Carey  v.  Berkshire  R.  R.  Co.,  1  Cush, 
475,  48  Am.  Dec.  616. 

78  Lexington  v.  Lewis,  10  Bush,  677;  Kramer  v.  Market  St  R. 
R.  Co.,  25  Cal.  534;  McDonald  v.  Pittsburgh  etc.  Ry.  Co.,  144  Ind. 
459,  56  Am.  St  Rep.  185,  43  N.  E.  447;  Deni  v.  Penn.  R.  R.  Co., 
181  Pa.  St  525,  59  Am.  St.  Rep.  676,  37  Atl.  558;  Thornburg  v. 
American  Strawboard  Co.,  141  Ind.  443,  50  Am.  St  Rep.  334,  40 
N.  B.  1062;  Pittaburg  etc.  Ry.  Co.  v.  Hlne,  25  Ohio  St  620;  Hamil- 
ton V.  Jones,  125  Ind.  176,  25  N.  E.  192;  Jackson  v.  Railway  Co.,  87 
Mo.  422,  66  Am.  Rep.  460;  Daly  v.  Stoddard,  66  Ga.  145. 
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utes  are  purely  remedial  in  their  nature,  and  there- 
fore are  to  be  liberally  interpreted  so  as  to  advance 
the  remedy.'^* 

Without  regard  to  the  question  as  to  whether  or 
not  the  statutes  are  remedial  in  their  nature,  we 
certainly  must  conclude  that  in  most  instances  where 
questions  arise  as  to  the  existence  of  the  benefici- 
aries liamed  in  the  statute,  the  courts  apply  a  strict 
construction,  and  the  expression  that  one  seeking  to 
recover  under  a  statute  for  the  death  of  a  human 
being  must  bring  himself  clearly  within  the  terms  of 
the  statute  is  frequently  used.''*  In  doing  this  the 
courts  have  in  all  instances  applied  a  rule  of  strict 
construction.  "In  creating  or  giving  the  right  by 
this  act,  it  was  within  the  power  of  the  legislature 
to  impose  upon  it  such  restrictions  as  were  thought 
fit;  and  if  restrictions  were  imposed,  they  must  be  re- 
ferred to  the  newly  created  right  itself,  if  the  re- 
strictive language  used  will  warrant  it;  for  the  act, 
being  in  derogation  of  the  common  law,  any  restric- 
tive language  used  in  it  must  be  construed  against 
the  right  created  by  it.  It  would  be  different  if  the 
act  was  merely  remedial  as  to  existing  rights;  such 
statutes  are  to  be  liberally  construed."  '^* 

§  471.  Who  may  Sue.— The  statutes  of  each  state 
should  be  consulted  to  ascertain  in  whose  name  the 
action  may  be  brought.     Upon  the  question  as  to  who 

74  Lamphear  v.  Buckingham,  33  Conn.  237;  Haggerty  v.  Railway 
Co.,  31  N.  J.  L.  349;  Merkle  v.  Bennington,  58  Mich.  156,  55  Am. 
Rep.  660,  24  N.  W.  776;  Bolinger  v.  St.  Panl  etc.  Ry.  Co.,  36 
Minn.  418,  1  Am.  St  Rep.  680,  31  N.  W.  856;  Wabasrh  etc.  Ry.  Co. 
V.  Skacklett,  10  111.  App.  404;  Beach  v.  Steamboat  Co.,  16  How. 
Pr.  1;  Sonle  v.  New  York  etc.  R.  Co.,  24  Conn.  575. 

76  McDonald  v.  Pittsburgh  etc.  Ry.  Co.,  144  Ind.  468,  66  Am. 
St.  Rep.  185,  43  N.  E.  447. 

76  Pittsburgh  etc.  Ry.  Co.  v.  HIne,  25  Ohio  St  629.  See  excellent 
discussion  in  note  to  70  Am.  St  Rep.  675. 
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may  sue,  and  as  to  the  existence  of  the  beneficiaries, 
the  strict  terms  of  the  statutes  must  goyem,  and 
therefore  it  will  be  useless  to  attempt  to  give  the 
purport  of  the  statutes  of  all  the  states.  Actions 
for  wrongful  death,  being  statutory,  can  only  be 
maintained  in  the  name  of  the  person  in  whom  the 
right  of  action  is  vested  by  the  statutes.'''^  And  no 
action  will  lie  for  an  injury  caused  by  the  death  of  a 
human  being  other  than  is  provided  in  the  statutes.^® 
In  the  majority  of  states,  the  suit  is  to  be  brought  in 
the  name  of  the  personal  representative,  while  in 
others,  persons  are  named  in  addition  to  the  personal 
representative  who  may  bring  the  action,  and  in  still 
other  states,  only  the  beneficiaries  may  sue, 

§  472.    Beneficiaries— Who   Are.— The  beneficiaries 

in  the  action  are  variously  designated.  In  a  num- 
ber of  states  they  are  designated  as  the  "surviving 
husband,  wife,  children  and  parents,"  ^®  while  the 
statutes  of  other  states  omit  parents,  and  use  in  lieu 
thereof  "next  of  kin."®^  Some  use  "husband  or 
widow  or  heirs."®*  In  Mississippi  and  New  Hamp- 
shire parents  are  not  mentioned.  Other  states  use 
the  words  "widow  and  next  of  kin."  ^    "Surviving 

77  Usher  v.  West  Jersey  R.  R.  Co.,  126  Pa.  St.  206,  17  Atl.  697, 
12  Am.  St.  Hep.  863,  and  note. 

78  Qtosso  y.  Delaware  etc.  R.  R.  Co.,  50  N.  J.  L.  317,  13  Atl. 
233;  Myers  v.  Holborn,  68  N.  J.  L.  Id3,  66  Am.  St.  Rep.  606,  83  Atl. 

389. 

79  Arizona,  Maryland,  Pennsylvania,  Rhode  Island,  South  Caro- 
lina, Texas*  Virginia;  Tiffany  on  Death  by  Wrongful  Act  sees.  80 
et  seq.,  90  et  seq. 

80  Mississippi,  Kansas,  New  Hampshire,  New  York,  Ohio;  Tiffany 
on  Death  by  Wrongful  Act,  sees.  80  et  seq.,  90  et  seq. 

81  Connecticut;  Tiffany  on  Death  by  Wrongful  Act,  sees.  80  et 
floq.,  Uv  cc  seq. 

89  Arkansas,  Illinois,  Indiana  (and  "children  or  next  of  kln")» 
Kansas  (and  "children)  or  next  of  kin"),  Maine  (for  "widow")* 
Massachusetts   (and   "children"),   Minnesota,   Montana,   Nebraska, 
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husband,  wife,  children  and  parents,"  "next  of  kin,'^ 
"husband  op  widow  or  heirs,"  "widow  and  next  of 
kin,"  are  the  words  to  be  construed  op  defined  to  de- 
tepmine  who  may  be  beneficiaiies.  "Childpen"  will 
include  a  child  bopn  aftep  the  fathep's  death.®*  In 
some  cases  a  distinction  is  made  with  pespect  to  the 
ages  of  the  children,  it  being  consideped  that  the  aim 
of  the  statute  was  to  affopd  a  pemedy  only  to  the 
childpen  dependent  upon  the  papent  fop  suppopt.** 
But  if  the  statute  mepely  uses  the  tepm  "childpen," 
it  would  seem  that  adult  children  could  pecovep  as 
well  as  minops,  and  this  is  the  genepal  holding.^  A 
mothep  is  not  embraced  within  the  meaning  of  "wid- 
ow OP  childpen,  husband  op  fathep."®®  To  enable  a 
mothep  to  pecovep  for  the  death  of  her  adult  son,  the 
bupden  is  upon  hep  to  show  the  family  pelationship 
to  maintain  such  action.®'^  Whepe  the  statute  gives 
the  pight  to  the  "widow,"  the  pight  to  maintain  it  is 
not  taken  away  by  the  subsequent  mapriage;®*  nop  is 
the  wife  prevented  from  maintaining  the  action  by  the 
fact  that  she  had  been  living  sepapate  and  apapt  fpom 
hep  husband.®*'  "Heir  or  heips"  are  construed  to  in- 
clude OP  mean  "child  op  children,"  and  not  to  embpace 
all  those  entitled  to  shape  in  the  estate  of  a  pepson  dy- 

New  Jersey,  Oklahoma,  Tennessee  ("widow"),  Vermont;  Tiffany 
on  Death  by  Wrongrful  Act,  sees.  80  et  seq.,  90  et  seq. 

83  Nelson  v.  Galveston  etc.  Ry.  Co.,  78  Tex.  021,  22  Am.  St 
Rep.  81,  14  S.  W.  1021. 

84  Mott  V.  Central  R.  R.,  70  Ga.  680,  48  Am.  Rep.  695;  St  Loals 
By.  Co.  V.  Johnston,  78  Tex.  636,  15  S.  W.  104. 

85  Lockwood  V.  New  York  etc.  R.  R.  Co.,  98  N.  Y.  623;  Baltimore 
etc.  R.  R.  Co.  V.  State,  60  Md.  449;  Tnteur  v.  Chicago  etc.  R.  R.  Co., 
77  Wis.  605,  46  N.  W.  897;  Schnats  v.  Philadelphia  R.  R.  Co.,  160 
Pa.  St  602,  28  Atl.  952;  Atlanta  R.  R.  Co.  y.  Venable,  66  Ga.  55. 

86  Amos  Y.  Mobile  R.  R.  Co.,  63  Miss.  609. 

87  Denl  Y.  PennsylYanla  R.  R.  Co.,  181  Pa.  St  626,  69  Am.  St 
Bep.  676,  87  Atl.  668. 

88  Georgia  R.  B.  Co.  y.  Garr,  67  Ga.  277,  24  Am.  Rep.  297. 

8»  Dallas  etc.  Ry.  Co.  y.  Splcker,  61  Tex.  427,  48  Am.  Rep.  297. 
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ing  intestate.  The  right  of  action  is  limited  to  lineal 
descendants.^  The  word  **heirs"  has  even  been  con- 
straed  to  include  widow  and  children,  but  not  parents 
or  collateral  relatives.®^  A  widower  is  not  embraced 
within  "widow  or  next  of  kin,"  and  hence  cannot  sue 
for  the  death  of  his  wife.®*  "Next  of  kin"  has  been 
considered  to  include  the  widower  of  a  deceased 
woman,^  though  in  other  jurisdictions  it  is  consid- 
ered to  embrace  only  blood  relations,  not  husband 
and  wife  as  such.^  The  phrase  "next  of  kin"  in- 
cludes such  persons  as  are  entitled  to  inherit  the  per- 
sonal estate  of  the  deceased;  a  husband  not  being 
such,  he  is  not  a  next  of  kin.®*  No  recovery  can  be 
had  for  injuries  to  a  child  before  it  is  born,  as  the 
imputed  existence  of  an  unborn  child  as  a  fiction  is 
not  now  recognized.®® 

It  must  be  remembered  that  "personal  representa- 
tive" does  not  mean  the  heir,  parent,  child  or  hus- 
band, but  the  administrator  or  executor.®'^  Nor  is  a 
widow    a    personal    representative.®®    A  stepfather 

©0  Redfleld  v.  Oakland  etc.  Ry.  Co.,  110  Cal.  277,  42  Pac.  822; 
Hindry  v.  Holt,  24  Colo.  464,  65  Am.  St.  Rep.  235,  51  Pac.  1002; 
Jordan  v.  Cincinnati  R.  R.  Co.,  89  Ky.  40,  11  S.  W.  1013;  Pennsyl- 
Tanla  R.  Co.  v.  Malia,  20  Ky.  Law  Rep.  1623.  49  S.  W.  809. 

©1  Noble  V.  Seattle,  19  Wash.  133,  52  Pac.  1013. 

92  Drake  v.  Gilmore,  52  N.  Y.  389;  Western  Union  Tel.  Co.  y. 
McGill,  57  Fed.  699. 

•8  steel  V.  Kurtz,  28  Ohio  St.  191. 

04  Haraden  y.  Larrabee,  113  Mass.  430;  Dicken«  y.  New  York 
Cent  R.  R  Co.,  23  N.  Y.  158;  Drake  v.  Gllraore,  52  N.  Y.  389;  Tele- 
graph Co.  V.  McGin,  57  Fed.  699. 

96  Warren  v.  Englehart,  13  Neb.  283,  13  N.  W.  401. 

©e  Gorman  v.  Budlong  (R.  I.),  49  Atl.  704;  Dietrich  v.  Northamp- 
ton, 138  Mass.  145,  52  Am.  Rep.  422;  Hawkins  y.  Front  St  R.  R. 
Co.,  8  Wash.  592,  28  Am.  St.  Rep.  72,  28  Pac.  1021. 

97  Kramer  y.  Market  St  Ry.  Co.,  25  Cal.  434;  Illinois  Cent  R. 
R.  Co.  y.  Hunter,  70  Miss.  471,  35  Am.  St.  Rep.  651,  12  South.  482. 

98  Litchfield  Coal  Co.  y.  Taylor,  81  111.  590;  Usher  v.  West  Jer- 
sey Ry.  Co.,  126  Pa.  St.  206,  12  Am.  St  Rep.  863,  17  Atl.  597. 
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cannot  sue  for  the  death  of  a  stepchild.®*  The  word 
^^children/'  as  used  in  the  statute,  does  not  mean  an 
illegitimate  child/^*  and  no  action  can  be  maintained 
by  a  mother  for  the  death  of  her  bastard  child.*^* 
But  in  one  state — Ohio — where  an  illegitimate  child 
is  an  heir  to  its  mother,  it  is  held  that  such  child  may 
maintain  an  action.^^^  Nor  can  a  man  who  marries 
the  mother  of  a  bastard  child  sue  for  its  death  under 
a  statute  giving  the  right  to  a  parent.*^ 

§  473.    What  Defenses  may  be  Made  to  the  Action.— 

The  maintenance  of  the  action  being  made  to  hinge 
upon  the  condition  that  the  deceased  himself  might, 
had  he  lived,  have  maintained  the  same,  it  foUowif 
that  it  is  subject  to  all  of  the  defenses  which  might 
have  been  made  as  against  him.  This  involves  prin- 
cipally the  question  of  negligence  of  the  defendant 
and  the  contributory  negligence  of  the  deceased. 
Other  defenses  may  be  raised  involving  the  conduct 
of  the  beneficiaries. 

If  the  injury  caused  by  the  defendant  through  neg- 
ligence is  necessarily  fatal,  a  defense  that  the  injured 
died  from  an  independent  disease  is  not  made  out  un- 
less it  is  clearly  shown  that  death  must  have  ensued 
from  the  independent  injury.^^  The  ordinary  rule 
is  applicable  to  such  cases,  viz.,  that  a  wrongdoer 
may  not  be  allowed  to  apportion  or  qualify  his  own 
wrong;  he  cannot  set  up  a  defense  that  there  was  a 

99  Hennessy  v.  Bavarian  Brewing  Co.,  45  Mo.  104,  68  Am.  St 
Rep.  554,  46  N.  W.  966;  Thornburg  v.  American  Strawboard  Co., 
141  Ind.  443,  50  Am.  St.  Rep.  334,  40  N.  E.  1062. 

100  McDonald  v.  Pittsburgh  etc.  Ry.  Co.,  144  Ind.  459,  55  Am.  St 
Rep.  185,  43  N.  B.  447;  Good  v.  Town*,  51  Vt  410. 

101  Marshall  v.  Wabash  Ry.  Co.,  46  Fed.  269. 

102  Muhl  V.  Southern  R.  Co.,  10  Ohio  St  272. 

108  Thomburg  v.  American  Strawboard  Co.,  141  Ind.  443,  50 
Am.  St.  Rep.  334,  40  N.  E.  1002. 

104  Beauchamp  v.  Saginaw  Mln.  Co.,  50  Mich.  163,  45  Am.  Rep. 
80,  15  N.  W.  65. 
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more  immediate  cause,  if  the  cause  was  put  into 
operation  by  his  own  act,  which  may  still  be  regarded 
as  the  proximate  cause.*®*  The  fact  that  the  de- 
ceased had  life  insurance,  which  inured  to  the  bene- 
fit of  the  beneficiaries,  is  not  a  defense.'^ 

§  474.    Contributory  Negligence  of  Beneficiaries.— The 

effect  of  contributory  negligence  of  some  of  the  bene- 
ficiaries or  of  the  sole  beneficiary  is  the  topic  of  this 
section. 

There  may  be  two  or  more  beneficiaries  in  actions 
for  death  by  wrongful  act,  some  of  whom  may  be 
guilty  of  contributory  negligence,  while  others  may 
be  free  therefrom.  The  direct  question  has  not  been 
so  often  considered,  though  the  analogous  question 
as  to  the  effect  of  the  contributory  negligence  of  a 
parent  in  an  action  for  injury  to  a  child  has  been 
before  the  courts  many  times  and  the  rule  there 
adopted  has  been  considered  applicable  to  actions 
for  wrongful  death.  It  has  been  squarely  decided 
that  recovery  may  be  had  notwithstanding  some  of 
the  beneficiaries  may  have  been  guilty  of  negligence 
contributing  to  the  injury,  recovery  being  permitted 
upon  the  theory  that  the  contribuory  negligence  ot 
one  should  not  defeat  the  action,  because  thereby 
those  beneficiaries  who  are  innocent  would  be  made 
to  suffer  for  the  negligent  acts  of  one  over  whom 
they  had  no  control.*®'' 

105 -Baltimore  etc.  R.  Co.  v.  Reaney,  42  Md.  117;  Dayls  y.  Gar- 
rett,  6  Blng.  716. 

106  Carroll  v.  Missouri  Ry.  Co.,  88  Mo,  239,  57  Am.  Rep.  382; 
Baltimore  etc.  Ry.  v.  WIghtman.  29  Gratt.  431.  28  Am.  Rep.  3Si; 
Harding  t.  Townshend,  43  Vt.  536.  5  Am.  Rep.  304;  Pittsburgh  etc. 
Ry.  Co.  Y.  Thompson,  56  111.  138;  Shearman  and  Redfield  on  Negli- 
gence, sec.  609;  Davis  v.  Guarnlerl,  45  Ohio  St.  470,  483,  4  Am. 
St  Rep.  548,  15  N.  E.  350. 

107  Cleveland  etc.  Ry.  Co.  t.  Crawford,  24  Ohio  St.  631,  15  Am. 
Rep.  633.  *  Criticised  in  Wolf  v.  Lake  Brie  etc.  Ry.  Co.,  55  Ohio  St 
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This  question^  perhaps,  should  not  be  confused 
with  the  question  as  to  whether,  in  an  action 
by  the  parent  or  custodian  of  a  minor,  the  neg- 
ligence of  such  parent  or  custodian  is  a  bar, 
a  rule  which  is  well  settled.*^®  It  may,  how- 
ever, be  contended  with  equal  force  that  the 
fact  that  a  parent  is  a  beneficiary  in  case  of  death, 
that  contributory  negligence  on  his  part  should  be 
a  defense  to  an  action  brought  under  the  statutes 
now  being  considered,  as  well  as  in  an  action  in  his 
own  name  for  a  personal  injury.  The  policy  of  the 
law  is  not  to  allow  recovery  for  the  benefit  of  a  wrong- 
doer, and  this  should  be  applied  as  well  to  actions 
in  the  name  of  another,  for  the  benefit  of  those  who 
may  have  contributed  to  the  wrong,  as  well  as  where 
the  action  is  in  the  name  of  the  one  who  has  contrib- 
uted to  the  wrong.  What  shall  constitute  a  defense 
to  this  class  of  actions  is  not  prescribed  in  these  stat- 
utes, but  is  governed  by  the  same  principles  applica- 
ble to  personal  injuries.  It  is  considered  by  the  ma- 
jority of  cases  that  the  administrator  is  only  a  trustee 
or  a  mere  nominal  party,  and  that  the  action  will  be 
defeated  by  the  contributory  negligence  of  the  bene- 
ficiaries.    The  doctrine  has  been  well  stated  that  "if 

534,  45  N.  B.  708.  See  Bellefontalne  etc.  R.  R.  Co.  V.  Snyder,  18 
Ohio  St.  399,  98  Am.  Dec.  175;  Snyder  v.  Railroad  Co.,  24  Ohio  St 
670;  Davis  v.  Guarnleri,  45  Ohio  St  470,  4  Am.  St  Rep.  548,  15 
N.  B.  350. 

108  Westerbergr  v.  Kinzua  etc.  R.  R.,  142  Pa.  St  471,  24  Am.  St 
Rep.  510,  21  Atl.  878;  Cauley  v.  Pitt&burgh  etc,  R.  Co.,  95  Fa.  St 
398,  40  Am.  Rep.  GOi;  Westbrook  v.  Mobile  etc.  R.  R.  Co.,  68  Miss. 
560,  14  Am.  St  Rep.  587,  6  Sonth.  321;  Chrystal  v.  Troy  etc.  R.  R. 
Co.,  124  N.  Y.  519,  26  N.  E.  1103;  Baltimore  etc.  Ry.  Co.  v.  Tryer,  30 
Md.  47;  Bellefontalne  etc.  Ry.  Co.  v.  Snyder,  24  Ohio  St  670;  Smith 
V.  HestonvIUe  etc.  Ry.,  92  Pa.  St  450,  37  Am.  Rep.  705;  Huff  t. 
Ames,  16  Neb.  130,  49  Am.  Rep.  716,  19  N.  W.  623;  Pratt  etc.  Co. 
V.  Brawley,  83  Ala.  371,  3  Am.  St  Rep.  751,  3  South.  555;  Norfolk 
etc.  Ry.  Co.  v.  Groseclose,  88  Va.  267,  29  Am.  St  Rep.  718,  13  S,  B. 
454. 


^07  DEATH  BY  WRONGFUIi  ACT.  |  474 

the  action  is  for  the  benefit  of  those  relatives  only  who 
were  guilty  of  negligence,  their  failure  of  duty  should 
constitute  a  complete  defense;  for  it  would  be  unrea- 
sonable and  unjust  to  permit  them  by  an  action  of 
that  kindy  to  recover  damages  for  the  loss  of  services 
of  one  whose  life  they  had  negligently  sacrificed. 
But  where  there  are  surviving  brothers  and  sisters, 
who  by  statute  are  made  beneficiaries  of  the  judg- 
ment jointly  with  their  parents,  and  they  were  not 
at  fault,  it  would  seem  to  be  inequitable  to  impose 
upon  the  innocent  the  penalty  which  might  justly  be 
enforced  against  the  guilty  if  they  alone  were  inteis 

ested    in    the  fund In  many  cases  •  .  .  .  the 

courts  have  proceeded  upon  the  theory  that  negli- 
gence of  the  parents  such  as  would  defeat  a  recovery 
in  an  action  brought  by  them,  constitutes  an  effectual 
bar  to  an  action  brought  by  an  administrator  for  their 
benefit/'*^ 

As  Lord  Campbell's  Act,  in  its  original  inception, 
was  designed  to  compensate  the  family  of  the  one 
whose  death  was  caused  by  the  wrongful  act  of  an- 
other, and  was  not  in  the  interest  of  the  general 
estate  and  creditors  thereof,  so  the  general  purport 
of  the  great  majority  of  statutes  in  the  American 
■states  IS  to  accomplish  the  same  purposes.  The  ac- 
tion cannot  be  maintained  unless  it  be  averred  and 
proved  that  there  are  in  existence  those  beneficiaries 
named  in  the  statute  or  some  of  them.  These  stat- 
utes generally  provide  a  mode  of  distribution  of  the 
fund  so  recovered,  usually  in  the  same  manner  as  the 

io»  Booth  on  Street  Railways,  sec.  391;  Strntsel  v.  St.  Paul  City 
Ry,,  47  Minn.  543,  60  N.  W.  690;  McMahon  v.  Mayor,  33  N.  Y.  642; 
Schlerhold  v.  North  Beach  etc.  R.  R.,  40  Cal.  447;  Chicago  City  Ry. 
▼.  Robinson,  12T  111.  9,  11  Am.  St.  Rep.  87,  18  N,  E.  772;  Dahl  ▼. 
Milwaukee  City  Ry.  Co.,  62  Wis.  652.  22  N.  W.  755;  Birkett  T, 
Knickerbocker  Ice  CO.,  110  N.  Y.  504,  18  N.  E.  108;  Conglan  ▼. 
Baltimore  etc.  Ry.  Co.,  24  Md.  84,  87  Am.  Dec.  600. 
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I>ei^onal  estate  is  distributed.  Under  such  statutes,, 
therefore,  the  liability  being  created  by  statute,  the 
damages  recoverable  do  not  become  part  of  the  es- 
tate/^^  but  are  cast  upon  the  beneficiaries,  and  must 
be  sued  for  and  recovered  by  action.  It  is  reasoned, 
then,  that  the  usual  defenses,  such  as  contributory 
negligence,  can  be  interposed,  unless  othem'ise  pro- 
vided by  statute.  It  is  said  that  contributory  negli- 
gence of  the  deceased,  strictly  speaking,  is  not  a  de- 
fense, but  a  condition  which  prevents  a  liability 
from  arising.  But  the  contributory  negligence  of 
the  beneficiaries,  who  are  to  receive  the  damages,  and 
for  whose  benefit  the  action  is  brought  in  the  name- 
of  the  administrator,  is  clearly  a  defense  to  the  ac- 
tion available  to  the  person  or  corporation  causing 
the  injury.  It  may  be  possible,  therefore,  under 
some  of  these  statutes,  for  the  jury,  under  proper  in- 
structions by  the  dourt,  to  assess  the  damages  proiwr- 
tionate  to  the  pecuniary  injury  sustained;  the  pecu- 
niary injury  to  each  beneficiary,  considering  his  own 
conduct,  may  be  considered.  If  any  are  guilty  of  con- 
tributory negligence,  then  no  damages  should  be 
awarded  on  their  account,  and  the  jury  may  find  in 
its  verdict  which,  if  any,  of  the  beneficiaries  were 
guilty  of  contributory  negligence.  Such  a  rule  will 
work  substantial  justice,  and  under  it,  it  is  clear 
that  in  cases  where  the  sole  beneficiaries  are  guilty 
of  contributory  negligence,  no  recovery  should  be  had. 
and  this  doctrine  is  sustained  by  a  majority  of 
cases.^*^ 

110  Hubbard  v.  Chlcapro  etc.  Ry.  Co.,  104  Wis.  100,  76  Am.  St 
Rep.  856,  80  N.  W.  454;  Munro  v.  Pacific  etc.  Ry.  Co..  84  Cal.  516, 
18  Am.  St.  Rep.  24v9,  24  Pac.  303. 

111  Bamberger  t.  Citizens'  St.  R.  Co..  95  Tenn,  18,  49  Am.  St^ 
Rep.  909,  31  S.  W.  1G3;  Woodward  v.  Chicago  etc.  Ry.  Co.,  23  Wia^ 
400;  Penn^lvanla  Ry.  Co.  v.  James.  81  Pa.  St.  IW;  Williams  y^ 
Railway  Co.,  60  Tex.  206;  Grant  t.  Fitdiburg,  160  Mass.  16^  89  Am.. 
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§  475.    Same  Continued  —  The  Doctrine  in  Iowa  and 

Virginia  Discussed.— The  doctrine  last  stated  in  the 
previous  section  is  denied  in  Iowa  and  Virginia.  It 
is  there  held  that  an  administrator  may  recover  for 
fatal  injuries  to  his  intestate,  an  irresponsible  child 
incapable  of  committing  negligence,  when  such  in- 
juries are  caused  by  the  wrongful  and  negligent  acts 
of  the  child's  parents,  or  of  others  having  him  in 
charge,  even  though  the  negligent  parents  will  in- 
herit the  amount  recovered.  The  writer  must  con- 
fess that  he  has  some  sympathy  for  the  cases  in  the 
minority  upon  this  question,  due  perhaps  to  his  hav- 
ing been  on  that  side  of  the  controversy,^**  although 
it  will  be  conceded  that  the  position  is  somewhat 
technical,  and  perhaps  ignores  a  fundamental  prin- 
ciple, viz.,  that  no  recovery  should  ever  be  allowed  in 
favor  of  a  person  who  has  been  negligent  with  refer- 
ence to  the  particular  transaction.  The  statute  pre- 
scribes the  single  test,  viz.,  freedom  of  the  deceased 
from  negligence,  and  to  consider  the  negligence  of 
the  beneficiaries  as  a  defense  to  this  new  action  is 
reading  into  the  statute  by  judicial  construction 
something  which  is  not  there.  The  decisions  in  Iowa 
and  Virginia  are  perhaps  due  to  a  misapprehension 
of  the  applicability  of  the  doctrine  of  imputed  negli- 
gence to  this  kind  of  a  case.  The  conclusion  in  these 
cases  seems  to  have  been  reached  mainly  upon  the 
rule  that  the  negligence  of  the  parents  should  not  be 
imputed  to  the  infant,  and  following  the  test  of  the 

St  Rep.  450,  35  N.  B,  84;  Wolf  v.  Lake  Erie  etc.  Ry.  Co.,  65  Ohio 
St.  517,  45  N.  B.  70S;  Tiffany  on  Wrongrful  Death,  sees.  68-70; 
Williams  t.  Railway  Co.,  00  Tex.  205;  Wlsterberg  t.  Klnzna  Creek 
etc.  R.  R.  Co.,  142  Pa.  St  471,  24  Am,  St  Rep.  510,  21  Atl.  878; 
WlBwlU  T.  Doyle,  160  Mass,  42,  39  Am.  St  Rep.  451,  35  N.  E.  107; 
Chicago  ▼.  STayor,  18  m.  349,  68  Am.  Dec.  553;  Chicago  ▼.  Heslng, 
83  111.  204,  25  Am.  Rep.  378. 

112  Wolf  y.  Lake  Erie  Ry.  Co.,  55  Ohio  St  534,  45  N.  B.  708. 
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statute,  it  the  deceased  himself  could,  had  he  livedo 
have  maintained  the  action,  then  his  personal  repre- 
sentative may,  because  the  action  is  for  the  benefit 
of  the  estate.    These  decisions  appear  to  be  clearly 
wrong.     In  the  first  place,  the  doctrine  of  imputed 
negligence  is  not  called  in  question  here,  but  rather 
another  and  wholly  different  fundamental  principle, 
viz.,  that  recovery  will  never  be  allowed  in  favor  of  a 
wrongdoer.    Again,  the    contention    that   has    been 
made  for  this  view,  that  recovery  under  the  statutes 
of  these  states  is  for  the  benefit  of  the  estate  of  the 
deceased,  and  therefore  different  from  other  states, 
does  not  seem  well  founded.    An  examination  of  the 
statutes  will  disclose  that  while  the  recovery  is  for 
the  benefit  of  the  estate,  the  statutes  further  name 
the  persons  for  whose  benefit  it  is,  and  in  one  of  the 
states  the  statute  provides  that  the  amount  recovered 
shall  not  go  to  the  payment  of  debts  due  from  the 
deceased.     In  this  there  seems  to  be  no  substantial 
difference  in  effect  from  other  statutes.     In  closing, 
the  reason  for  these  decisions  is  given  in  the  language 
of  the  courts.     "In  this   case,  the   child   was   taken 
into  the  wagon,  and  exposed  to  the  accident  which  re- 
sulted in  his  death,  without  volition  on  his  part     He 
certainly  was  free  from  fault.     If  his  parents,  by  their 
negligence,  contributed  to  his   death,  that  does   not 
seem  to  us  to  be  suflftcient  reason  for  denying  his  es- 
tate relief It  is  claimed  that  appellant  [par- 
ent] ought  not  recover,  for  the  reason  that  it  is  not 
shown  that  the  parents  of  the  child  were  free  from 
contributory  negligence;  and  since  they  inherited  his 
estate,  the  rule  which  would  bar  a  negligent  parent 
from  recovering  in  such  a  case  in  his  own  right  ought 
to  apply.     But  plaintiff  seeks  to  recover  in  the  right 
of  the  child,  and  not  for  the  parents.     It  may  be  that 
a  recovery  in  this  case  will  result  in  conferring  an 
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undeserved  benefit  upon  the  father,  but  that  is  a 
matter  which  we  cannot  investigate.  If  the  facts 
are  such  that  the  child  could  have  recovered  had  his 
injuries  not  been  fatal,  his  administrator  may  recover 
the  full  amount  of  damages  which  the  estate  of  the 
child  sustained.-'^**  This  is  following  the  statutes 
strictly,  and  this  we  know  we  must  do  in  the  matter 
of  bringing  the  action  for  the  benefit  of  those  named 
in  the  statute.  It  might  equally  be  contended  that 
the  statutes  place  the  limit  upon  the  defenses  that 
may  be  made  when  they  provide  that  the  action  may 
be  maintained,  if  the  deceased,  had  he  lived,  could 
have  done  so.  We  must  concede  that  the  ruling  of 
the  courts  as  set  forth  in  the  last  section,  that  con- 
tributory negligence  of  the  beneficiaries  may  be 
shown,  is  a  matter  of  pure  judicial  adjudication  not 
found  directly  or  incidentally  in  the  statutes.  Legis- 
lative action  is  needed  to  clear  the  matter. 

§  476.    Measure  of  Damages.— The  statutes  usually 

place  a  limit  upon  the  amount  of  damages  recover- 
able in  such  actions.  The  language  of  the  different 
statutes  vary  in  terms,  such  damages  being  allowed 
as  the  jury  may  deem  fair  and  just  compensation  to 
the  pecuniary  injuries,  or  such  damages  "as  to  the 
jury  may  seem  fair  and  jnst,'^  "proportioned  to  the 
injury,"  and  the  like.  The  general  rule  gathered 
from  the  authorities  appears  to  be  that  the  jury  in 
assessing  damages  are  confined  to  injuries  of  which 
a  pecuniary  estimate  can  be  made;  the  law  will  al- 
low nothing  more  than  the  pecuniary  loss  as  shown 
by  the  proof  and  measured  by  a  pecuniary  standard. 

lis  Wymore  v.  Mahaska  County,  78  Iowa,  396,  16  Am.  St.  Rep. 
449,  43  N.  W.  264;  Norfolk  etc.  R.  R.  CJo.  v.  Groseclose,  88  Va. 
267,  29  Am.  St  Rep.  718,  13  S.  E.  454;  Westerfleld  v.  Levis  Bros., 
43  La.  Ann.  63,  9  South.  62;  see  Glassey  v.  Hestonville  etc.  Ry.  Co.» 
67  Pa.  St.  172. 
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Each  case  must  stand  on  its  own  merits.  It  appears 
to  be  the  rule  that  without  any  special  showing, 
nominal  damages  may  be  recovered,  but  if  the  plain- 
tiff would  recover  more  than  mere  nominal  damages, 
he  must  bring  forward  such  proof  as  will  warrant  a 
recovery  for  a  larger  amount.  Pecuniary  loss  alone 
is  the  measure.^*'*  In  arriving  at  this  pecuniary  loss, 
the  jury  may  consider  the  age  of  the  deceased,  his 
health,  his  a^nlity  and  disposition  to  labor,  his  habits 
of  living,  and  his  expenditures.  "The  true  measure 
of  damages  is  the  pecuniary  loss  suffered,  without 
any  solatium  for  mental  suffering  or  grief;  and  the 
pecuniary  loss  is  what  the  deceased  would  probably 
have  earned  by  his  labor,  physical  or  intellectual,  in 
his  business  or  profession,  if  the  injury  that  caused 
his  death  had  not  befallen  him,  and  which  would  have 
gone  to  the  support  of  his  family.  In  fixing  this 
amount,  consideration  should  be  given  to  the  age  of 
the  deceased,  his  health,  his  abilitv  and  disposition  to 
labor,  his  habits  of  living,  and  his  expenditures."  *^* 

114  steel  V.  Kurtz.  28  Ohio  St.  191;  McHugh  v.  Schlosser,  150 
Pa.  St.  480,  39  Am.  St.  Rep.  699,  28  Atl.  291;  English  v.  Southern 
Pac.  Co..  13  Utah,  407.  67  Am.  St.  Rep.  772,  45  Pac.  47;  Little  Rock 
etc.  R.  R.  Co.  V.  Barker,  33  Ark.  a50,  34  Am.  Rep.  44;  Telfer  v. 
Northern  R.  R.  Co.,  30  N.  J.  L.  188;  Lrlermann  v.  Chlcag^o  etc. 
Ry.  Co.,  82  Wis.  286,  33  Am.  St.  Rep.  37,  52  N.  W.  91;  Missouri  Pac 
Ry.  Co.  V.  Moffatt,  60  Kan.  113,  72  Am.  St.  Rep.  343,  55  Pac.  837; 
Alabama  etc.  R.  R.  Co.  v.  Jones,  114  Ala.  519,  62  Am.  St  Rep.  121, 
21  South.  507.  See  extensive  note,  12  Am.  St.  Rep.  637,  where  num- 
erous cases  are  collected  on  the  question  of  damages. 

115  Mansfield  Coal  Co.  t.  McEnery,  91  Pa.  St.  185,  36  Am.  Rep. 
662;  McHugh  v.  Schlosser,  159  Pa.  St.  480,  39  Am.  St.  Rep.  699,  28 
Atl.  291;  Bessemer  L.  &  I.  Co.  v.  Campbell,  121  Ala.  50,  79  Am.  Ht 
Rep.  17,  25  South.  793.  "The  age,  health,  condition  In  life,  oc- 
cupation, habits  of  industry  and  sobriety,  mental  and  physical 
capacity,  disposition  to  frugality,  opportunities  and  customary  earn- 
ings of  the  deceased,"  are  to  be  considered:  Taylor  v.  Western  etc 
R.  R.  Co.,  45  Cal.  323;  Donaldson  v.  Mississippi  etc.  R.  R.,  18  Iowa, 
280,  87  Am.  Dec.  391;  Shaber  v.  St  Paul  etc.  R.  Co.,  28  Minn.  103, 
9  N.  W.  575;  Kesler  v.  Smith,  66  N.  C.  154;  Chicago  v.  Scholton,  76 
111.  468. 
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Opportunities  for  acquiring  wealth  by  a  change  of 
circumstances  in  life  cannot  be  considered.*^®  There 
can  be  no  recovery  for  loss  of  companionship  and  as- 
sociation, and  injury  to  a  parent's  feelings.**''  The 
primary  purpose  of  these  statutes  was  to  limit  the 
measure  of  damages  to  pecuniary  loss  and  to  exclude 
such  injuries  as  affect  the  sentiments,  affections  or 
feelings  of  the  beneficiaries.  This  is  so  universal 
and  well  understood  that  but  few  authorities  are 
cited.**^  The  life  of  a  person  is  considered  as  purely 
a  matter  of  merchandise.  Exemplary  damages  are 
not  ordinarily  recoverable  unless  made  so  by  statute, 
because,  as  a  rule,  no  such  damages  are  allowed  in  ac- 
tions ex  delicto  not  involving  malice.**® 

§  477.  Same  Continued— Proper  Elements  of,  in  Ac- 
tion by  Widow  for  Death  of  Husband.— We  can  furnish 

no  better  statement  or  practical  guide  for  instructing 
the  jury  in  this  class  of  cases  than  is  found  in  a  recent 
Florida  case,  excepting  as  relating  to  loss  of  society, 
which  will  be  discussed  later.  "In  estimating  the  pe- 
cuniary loss  to  a  widow,  in  consequence  of  the  death 
of  her  husband,  it  is  held  that  the  jury  may  prop- 
erly take  into  consideration  her  loss  of  his  comfort, 
protection  and  society,  in  view  of  his  character, 
habits,  and  conduct  as  husband,  and  of  the  marital 

116  Mansfield  C.  &  G.  Co.  t.  McEnery,  91  Pa.  St  185,  36  Am. 

Rep.  eez. 

117  Little  River  etc.  Ry.  v.  Barber,  33  Ark.  350,  34  Am.  Rep.  44. 

118  Steel  V.  Kurtz,  28  Ohio  St.  191;  Blake  v.  Ry.  Co.,  10  Eng. 
L.  &  E.  437;  Donaldson  t.  Mississippi  R.  R.  Co.,  18  Iowa,  280,  87 
Am.  Deo.  391;  Southern  Cotton  Press  Co.  v.  Bradley,  52  Tex.  587. 
See  Kennedy  y.  Standard  Sugar  Ref.  Co.,  126  Mass.  90,  28  Am.  Rep. 
214;  Holton  v.  Daly,  106  111.  131.  See  eztenslTe  note,  and  cases,  48 
Am.  Dec.  637,  12  Am.  St  Rep.  375,  note,  and  cases. 

110  LoulsYllle  etc.  R.  R.  Co.  t.  Brooks,  83  Ky.  129,  4  Am.  St.  Rep. 
135;  Pennsylvania  R.  R.  Co.  v.  Vandever,  36  Pa.  St  208.    See  note, 
12  Am.  St  Rep.  377,  and  cases. 
Torts,  VoL  11—58 
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relations  between  the  parties  at  the  time  of  and  prior 
to  his  death,  his  services  in  assisting  her  to  care  for 
the  family,  and  the  loss  of  support  which  he  was 
legally  bound  to  give  her,  based  upon  his  probable 
future  earnings  and  other  acquisitions,  and  the  sta- 
tion or  condition  in  society  which  he  probably  would 
have  occupied  according  to  his  past  history  in  that  re- 
spect, and  his  reasonable  expectations  in  the  future, 
such  earnings  and  acquisitions  to  be  estimated  upon 
the  basis  of  the  deceased's  age,  health,  business 
capacity,  habits,  experience,  energy,  and  his  present 
and  future  prospects  for  business  success  at  the  time 
of  his  death She  is  also  entitled  to  compensa- 
tion for  the  loss  of  whatever  she  might  reasonably 
have  expected  to  receive  in  the  way  of  dower  or  leg- 
acies from  his  estate,  in  case  her  life  expectancy  be 
greater  than  his.  The  sum  total  of  all  these  ele- 
ments is  to  be  reduced  to  a  money  value,  and  its 

present   worth   to  be   given  as   damages The 

jury,  in  considering  the  proper  elements  of  damages, 
may  exercise  a  reasonable  discretion  as  to  the 
amount  to  be  awarded,  based  upon  the  facts  in  evi- 
dence and  the  knowledge  and  experience  possessed 
by  them  in  relation  to  matters  of  common  knowledge 
and  information.''*^^  That  portion  of  the  foregoing 
statement  to  the  effect  that  the  loss  of  the  com- 
fort and  j?ociety  of  the  husband  may  be  taken  into 
consideration  in  estimating  the  damages,  is  not 
adopted  to  any  great  extent  in  the  various  states  in 
cases  involving  the  death  of  a  human  being,  and 
rather  conflicts  with  another  general  rule  which  is 
quite  universal,  that  the  jury  cannot  take  into  con- 

120  Florida  C.  &  P.  R.  Co.  v.  Foxworth,  41  Fla.  1,  79  Am.  St 
R€p.  149,  25  South.  338.  See  extensive  note,  12  Am.  St  Rep.  375, 
on  "Elements  and  Measure  of  Damages  in  Actions  for  Having 
Caused  tlie  Death  of  Human  Beings." 
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sideration  mental  suffering.  In  California,  under  a 
statute  providing  that  "such  damages  may  be  given 
asy  under  all  the  circumstances  of  the  case,  may  be 
just/'  it  has  been  held  that  damages  for  mental 
anguish  of  the  husband,  wife  or  parent,  as  well  as 
for  lojs  of  society,  may  be  awarded.  The  court  dis- 
tinguished "loss  of  comfort,  society,  and  protection 
of  the  deceased,"  from  "sorrow,  grief  and  mental  suf- 
fering," and  disclaimed  any  intention  of  allowing  for 
the  latter,  or  of  evading  the  rule  against  it.**^  In 
other  states  it  has  been  held  that  the  jury  may  not  be 
confined  to  pecuniary  damages.*^  The  court  adopt- 
ing the  rule  as  first  stated  above,  points  to  the  fact 
that  the  law  allows  recovery  of  damages  for  being 
deprived  of  the  society  of  the  consort  for  mere  per- 
sonal injuries,  which  has  never  been  considered  specu- 
lative or  fanciful.^®  It  is  perhaps  safer  to  say  that 
in  this  class  of  cases  the  law  will  allow  nothing  more 
than  the  pecuniary  loss,  as  shown  by  the  proof  and 
measured  by  a  pecnniary  standard.  The  extent  of 
this  loss  should  not  be  measured  by  the  wealth  or 
poverty  of  the  parties,  but  by  the  earnings  of  the  de- 
ceased, his  health,  etc.,  as  shown  by  the  evidence.*** 

§  478.    Same  Continued  —  Use  of  Life  Expectancy 

Tables. — it  is  for  the  jury  to  determine  the  expect- 
ancy of  the  life  of  the  deceased,  and  the  court  should 

121  Munro  v.  Pacific  Coast  etc.  Co.,  84  Cal.  515,  18  Am.  St.  Rep. 
248,  24  Pac.  303.  See  note,  12  Am.  St.  Rep.  376,  and  cases;  Beeson 
V.  Green  Mt.  etc.  Co.,  57  Cal.  20. 

122  Matthews  v.  Warner,  29  Gratt.  570,  26  Am.  Rep.  396;  Balti- 
more etc.  R.  R.  Co.  V.  Wlghtman,  29  Gratt  431,  26  Am.  Rep. 
384;  Fay  ▼.  Parker,  53  N.  H.  342,  16  Am.  Rep.  270. 

123  Furnish  v.  Missouri  Pac.  Ry.,  102  Mo.  669,  22  Am.  St.  Rep. 
800,  15  S.  W.  315;  Pepper  v.  Southern  Pac.  Co.,  105  Cal.  389,  38 
Pac.  974. 

124  English  v.  Southern  Pac.  Co.,  13  Utah,  407,  57  Am.  St  Rep. 
772,  45  Pac.  47. 
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not  instruct  them  as  to  the  period  of  expectancy  of 
life  of  the  deceased  as  fixed  by  mortuary  tables. 
They  may,  however,  be  allowed  to  consider  the  results 
shown  by  standard  life  tables  in  determining  the 
probable  duration  of  life.*^  But  such  tables  are  not 
the  sole  guide,  as  testimony  of  witnesses  may  be 
taken  upon  the  same  point.  ^^ 

§  479.  When  Action  may  be  Maintained  in  State 
Other  than  Where  Death  Occurred.— The  general  rule  re- 
lating to  the  venue  of  actions  arising  out  of  torts  is, 
that  where  the  action  is  transitory  and  based  upon 
personal  injuries  recognized  as  such  by  universal  law, 
the  suit  may  be  brought  wherever  the  aggressor  is 
found,  irrespective  of  the  provisions  of  the  local  law, 
or  whether  there  be  any  law  at  all  in  force  at  the 
place  where  the  wrong  was  committed.^'''  A  right 
of  action  for  the  wrongful  death  of  a  human  being, 
not  being  one  which  existed  at  common  law,  but 
purely  statutory,  it  cannot  be  said  to  be  based  upon 
personal  injuries  recognized  by  universal  law,  al- 
though it  is  now  matter  of  common  knowledge  that 
there  are  such  statutes  in  almost,  if  not  every,  state 
in  the  Union.  But  where  the  wrong  occurs  in  one 
state,  even  where  death  actually  takes  place  in  an- 
other state,  the  right  of  action  depends  upon,  and  is 
measured  by,  the  statute  of  the  state  where  the 
"wrongful  act''  was  committed.  And  we  have  seen 
how  particular  we  must  be  in  bringing  our  case  with- 
in the  statute.**®    There  is  no  power  within  the  state 

125  Donaldfion  ▼.  Mississippi  etc.  B.  B.  Co.,  18  Iowa,  280,  87 
Am.  Dec.  391;  Santer  v.  New  York  etc.  R.  R.  Co.,  66  N.  Y.  50,  23  Ana. 
Rep.  18;  Alabama  etc.  R.  Co.  v.  Jones,  114  Ala.  519,  62  Am.  St  Rep. 
121,  21  South.  607;  English  v.  Southern  Pac  Co.,  13  Utah,  407,  67 
Am.  St  Rep.  772,  45  Pac.  47. 

126  Pennsylvania  R.  R.  Co.  v.  Henderson,  51  Pa.  St  815. 
12T  Rorer  on  Interstate  Law,  154,  155. 

128  Ante,  sees.  470,  471. 
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to  give  to  the  statutes  an  extraterritorial  effect.  OnO 
court  states  the  doctrine  thus:  "Our  state,  in  pro- 
viding that  the  negligent  killing  of  an  individual 
shall  constitute  a  cause  of  action  in  certain  of  his 
survivors  for  damages  ....  is  providing  only  for 
cases  occurring  within  her  own  borders.  She  makes 
that  an  actionable  tort  which  was  not  so  before  hy 
the  common  law.  Within  her  own  jurisdiction  the 
law  is  changed  by  reason  of  this  statute,  but  it  re- 
mains the  same  everywhere  else;  and  the  death  of  the 
husband  through  the  negligence  of  a  railroad  com- 
pany, if  the  injury  occurred  in  the  Indian  Territory, 
was  no  more  a  cause  of  action  after  the  passage  of 
the  statute  than  it  was  before.  The  government  ex- 
ercising authority  in  the  locality  where  this  act  was 
committed  is  the  only  one  to  determine  and  provide 
whether  or  not  such  an  act  shall  be  a  good  ground 
for  a  suit  in  behalf  of  anyone,  and  to  name  the  par- 
ties in  whom  the  cau£e  of  action  shall  exist.  It  is  not 
the  mere  giving  a  remedy  for  a  right  previously  pos- 
sessed, but  it  is  the  creation  of  a  right  itself  in  cer- 
tain parties  which  before  belonged  to  no  one  what- 
ever. Hence  it  is  held  in  states  having  statutes  like 
our  own,  that  the  parties  named  in  the  domestic 
statute  cannot  sue  in  the  state  where  it  was  enacted 
for  damages  caused  by  a  negligent  killing,  which  has 
occurred  in  another.  This  principle  is  universally 
recognized  where  such  statutes  prevail.*'  ^^    This  is 

12»  WllllB  V.  Mlssomi  Pac.  Ry.,  61  Tex.  432,  48  Am.  Rep.  301; 
Hyde  v.  Wabash,  St.  Louis  etc.  Ry.,  61  Iowa,  441,  47  Am.  Rep. 
820,  16  N.  W.  351;  Richardspn  v.  New  York  Cent.  R.  CJo.,  98  Mass. 
85;  Selma  R.  &  D.  R.  Co.  v.  Lacy,  43  Ga.  461;  McCarthy  v.  Chicago 
etc.  R.  Co.,  18  Kan.  46,  26  Am.  Rep.  742;  Whitford  v.  Panama  R. 
Co.,  23  N.  Y.  465;  Debevoise  v.  New  York  etc.  R.  R.  Co.,  98  N.  Y. 
377,  50  Am.  Rep.  683;  Herrick  v.  Minneapolis  etc.  Ry.,  31  Minn.  11, 
47  Am.  Rep.  771,  16  N.  W.  413;  Usher  v.  West  Jersey  Ry.  Co.,  126 
Pa.  St  206,  12  Am.  St  Rep.  863,  17  Atl.  597;  Taylor  v.  Pennsylvania 
Co.,  78  Ky.  848,  89  Am.  Rep.  244;  Richardson  y.  New  York  Cent 
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a  good  statement  of  the  rule  that  obtained  with 
reference  to  this  matter  up  to  a  recent  period.  It 
is  held  that  where  such  action  is  brought  in  a  state 
other  than  where  the  right  of  action  arose,  that  it  is 
presumed,  in  the  absence  of  any  allegation  and  proof 
as  to  what  the  law  of  the  place  is  in  relation  to  the 
alleged  cause  of  action,  that  the  common  law  remains 
in  force. *^®  A  statute  conferring  the  right  to  re- 
cover for  the  death  of  a  person  is  held  not  to  confer 
such  right  upon  nonresident  aliens,**^  though  in 
Massachusetts  it  is  held  that  an  alien  parent 
(mother)  is  entitled  to  recover.^*^  Statutes  of  com- 
ity are  now  being  enacted,  allowing  such  actions  to 
be  brought  in  states  other  than  where  the  right  of 
act  on  arose,  whenever  such  other  state  has  a  similar 
statute,  but  only  upon  that  condition.***  But  such 
actions  are  still  being  denied  in  some  states  unless 
there  is  a  statute  of  comity  or  similar  statutes  in 
both  states.*^ 

§  480.  Same  Continued— Doctrine  of  Comity  of 
Actions  Adopted  by  United  States  Supreme  Court  Fol- 
lowed to  Some  Extent  in  This  Class  of  Actions.— The 

B.  R.  Co.,  98  Mass.  85;  Needham  v.  Grand  Trunk  Ry.  Co.,  38  Vt 
295;  State  v.  Pittsburgh  etc.  R.  R.  Co.,  45  Md.  41. 

130  State  V.  Pittsburgh  R.  R.  Co.,  45  Md.  41;  Selma  etc.  R.  R.  Co. 
V.  Lacy,  43  Ga.  461;  Knight  v.  West  Jersey  R.  R.  Co.,  108  Pa.  St 
250  (opinion). 

131  Denl  V.  Pennsylvania  R.  Co.,  181  Pa.  St.  525,  59  Am.  St  Rep. 
676,  37  Atl.  558. 

'  132  Mulhall  V.  Fallon,  176  Mass.  266,  79  Am.  St  Rep.  309,  57  N. 
E.  386. 

133  See  note,  136,  post;  Wooden  v.  Western  New  York  etc.  R.  R, 
Co.,  22  Am.  St  Rep.  803;  Boyce  v.  Wabash  Ry.  Co.,  63  Iowa,  70, 
60  Am.  Rep.  730,  18  N.  W.  673;  Bruce  v.  Cincinnati  R.  R.  Co.,  83  Ky. 
174. 

184  Davis  V.  New  York  etc.  R.  Co.,  143  Mass.  301,  58  Am.  Rep. 
138,  9  N.  B.  815;  Vawter  v.  Missouri  Pacific  Ry.  Co.,  84  Mo.  679,  54 
Am.  Rep.  105;  The  Wabash  R.  R.  Co.  v.  Fox,  64  Ohio  St  133,  83  Am. 
St  Rep.  739,  59  N.  E.  888. 
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supreme  court  of  the  United  States,  however,  has 
announced  the  rule  with  reference  to  this  kind  of 
cases  that,  "wherever,  either  by  the  common  law  or 
the  statute  law  of  a  state,  a  right  of  action  has 
become  fixed  and  a  legal  liability  incurred,  that 
liability  may  be  enforced,  and  the  right  of  action 
pursued  in  any   court  which   has  jurisdiction  of  the 

parties If   the    liability   to   pay   money   was 

fixed  by  the  law  of  the  state  where  the  transac- 
tion occurred,  is  it  to  be  said  it  can  be  enforced  no- 
where else  because  it  depended  upon  statute  law, 
and  not  upon  common  law?  It  would  be  a  very 
dangerous  doctrine  to  establish,  that  in  all  cases 
where  the  several  states  have  substituted  the  statute 
for  the  common  law,  the  liability  can  be  enforced  in 
no  other  state  but  that  where  the  statute  was 
enacted  and  the  transaction  occurred."  ^^  As  a 
matter  of  fact,  the  above  doctrine  has  always  been 
applied  to  rights  or  causes  of  action,  transitory  in 
their  nature,  whether  based  upon  statute  or  whether 
it  exists  by  virtue  of  the  common  law,  and  there 
really  should  never  have  been  any  distinction  made 
with  reference  to  actions  for  wrongful  death.  The 
view  expressed  by  the  supreme  court  of  the  United 
States  is  now  being  generally  adopted,  as  it  is  the 
sensible  rule,  some  states  adopting  it  only  or  because 
the  statute  of  the  state  where  the  wrongful  death 
occurred  was  similar  in  import  to  the  statute  of  the 
state  where  the  right  of  action  is  sought  to  be  en- 
forced,**® while  still  other  states  entertain  and  en- 

185  Dennlck  v.  Central  R.  R.  Co.,  103  U.  S.  11. 

186  McDonald  v.  Mallory,  77  N.  Y.  546,  33  Am.  Rep.  664  (j?eneral 
principle);  Knight  ▼.  West  Jersey  R.  R.  Co.,  108  Pa.  St.  250,  66  Am.. 
Rep.  200;  Wooden  v.  Western  New  York  etc.  R.  Co.,  126  N.  Y.  10, 
22  Am.  St  Rep.  803,  26  N.  B.  1050;  Chicago  etc.  R.  Co.  v.  Doyle,  60 
MlsB.  077,  8  Am.  &  Eng.  R.  R.  Cas.  171;  Burns  v.  Grand  Rapids  etc. 
R.  R.  Co.,  113  Ind.  169,  15  N.  B.  230;  Cincinnati  etc.  R.  R.  Co.  v. 
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force  such  actions  without  regard  to  their  own  state, 
without  regard  to  whether  such  state  has  a  corre- 
sponding statute  OP  not**'^  In  Maryland  a  remedy 
was  denied  the  representative,  of  a  citizen  of  that 
state  whose  death  occurred  in  another  state,  where 
the  right  of  action  is  founded  solely  on  the  statute  of 
another  state,  and  the  statutes  of  his  own  state 
would  not  have  sustained  the  recovery  had  the  facts 
constituting  the  cause  of  action  occurred  therein.*^ 
The  foundation  principle  of  the  rule  always  prevail- 
ing with  reference  to  this  question  until  the  decision 
of  the  supreme  court  of  the  United  States  started  the 
tide  the  other  way  was,  that  all  common-law  actions 
ex  delicto  in  nature,  accruing  in  a  foreign  country 
were  transitory  in  their  character,  and  could  be 
brought  in  another  state  or  country  besides  that  in 
which  they  originated.  In  contemplation  of  law,  the 
injury  arises  anywhere  and  everywhere.  The  right 
to  recover  in  such  cases  rests  upon  the  presumption 
that  the  common  law  prevails  in  such  other  state, 
and  that  the  injured  party  could  have  recovered 
there  had  the  action  been  brought  in  such  state. 
The  remedy  in   such  cases  is  given  by  the  courts  of 

McMnllen,  117  Ind.  439,  10  Am.  St  Rep.  67,  20  N.  B.  287;  Leonard 
V.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48,  38  Am.  Rep.  491;  Morris 
V.  Chicago  etc.  Ry.  Co.,  66  Iowa,  727,  54  Am.  Rep.  39,  23  N.  W. 
143;  Stoeckman  v.  Terre  Haute  R.  R.  Co.,  15  Mo.  App.  385;  Missouri 
Pac.  Ry.  Co.  v.  Lewis,  24  Neb.  848,  40  N.  W.  401;  Davis  ▼.  New 
York  etc.  R.  R.  Co.,  143  Mass.  301,  58  Am.  Rep.  138,  9  N.  W.  815 
(denied  because  statute  where  death  occurred  was  unlike  Mass- 
achusetts statute).  To  same  effect  is  Vawter  v.  Missouri  Pac.  Ry. 
Co.,  84  Mo.  679,  54  Am.  St.  Rep.  105. 

1S7  Herrick  v.  Minneapolis  etc.  Ry.  Co.,  31  Minn.  11,  47  Am.  Rep. 
771,  16  N.  W.  413;  Illinois  Central  R.  R.  Co.  v.  Crudup,  63  Miss.  29L 
See.  generally,  King  v.  Sarria,  69  N.  Y.  24,  25  Am.  Rep.  128; 
Boyce  v.  Wabash  Ry.  Co.,  63  Iowa,  70,  50  Am.  Rep.  730,  18  N.  W. 

673. 
188  Ash  ▼.  Baltimore  etc.  R.  R.  Co.,  72  Md.  144,  20  Am.  St.  Rep. 

461,  19  Ati.  643. 
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one  country  or  state  upon  the  principle  of  comity 
which  is  due  by  one  sovereign  state  or  country  to 
another  under  similar  circumstances. 

It  would  seem  now  to  be  the  sounder  and  better 
rule  that  a  right  of  action  accruing  under  a  statute 
of  one  state,  whether  for  wrongful  death  or  other 
wrong,  ought  to  be  enforced  in  another  state  with- 
out regard  to  the  purport  of  the  laws  of  such  other 
state.  While  it  is  true  that  the  statute  has  no 
extraterritorial  force,  rights  under  it  should  always, 
in  comity,  be  enforce^,  if  not  against  the  public 
policy  of  the  state  in  which  the  right  is  sought  to  be 
enforced.  In  such  case  the  law  of  the  place  where 
the  right  was  acquired  or  the  liability  was  incurred 
will  govern  as  to  the  right  of  action,  while  all  that 
pertains  merely  to  the  remedy  will  be  controlled  by 
the  law  of  the  state  where  the  action  is  brought 
Why  make  an  exception  of  the  class  of  cases  under 
consideration?  The  old  theory  that  it  was  not  a 
common-law  right,  and  that  it  will  be  presumed  that 
the  common  law  is  in  force,  does  not  coincide  with 
our  present  notions  of  the  rule  of  comity  which 
should  exist  between  our  states. 
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CHAPTER  XXXI. 

INJUEY  TO  STATUTORY  RELATIVE  RIGHTS  CON- 
TINUED— BY  SALES  OF  INTOXICATING  LI- 
QUORS. 

{  481.  The  clYll  damage  statutes. 

§  482.  The  wrongful  act  and  right  of  action  for  sale  of  liquor  cre- 
ated by  statute. 

f  483.  Same  continued— Injury  In  or  to  person. 

S  484.  Same    continued.— Injury    to    property. 

$  485.  Same  continued— Injury  to  means  of  support 

f  486.  Death  resulting  from  sale  of  Intoxicating  liquor. 

S  487.  Who  may  maintain  the  action. 

§  481.  Th3  Civil  Damage  Statutes.— The  most  im- 
portant statutes  which  bear  upon  this  subject  are 
known  as  civil  damage  acts.  These  acts  make  the 
seller  of  intoxicating  liquors  liable  to  those  who  are 
injured  in  person,  property  or  means  of  support 
through  the  acts  of  those  to  whom  the  liquor  has 
been  sold.  In  connection  with  the  subject  under 
discussion,  these  statutes  confer  a  right  upon  those 
who  are  dependent  upon  others,  whose  earning 
capacity  is  destroyed  or  diminished  through  their 
own  intoxication,  or  that  of  others,  to  recover 
damages  from  those  who  sell  liquors,  producing  the 
intoxication.  At  common  law  it  is  not  a  legal 
wrong  to  sell  or  give  intoxicating  liquors  to  a  strong 
or  able-bodied  man.  Hence,  the  liability  upon  the 
part  of  the  liquor  seller  depends  entirely  upon  the 
statute.  These  statutes  vary  in  the  different  states 
as  to  who  shall  be  rendered  liable  for  the  results  of 
such  sales,  all  making  the  one  who  actually  sells  or 
gives  the  liquor  liable,  and  some  making  the  owner 
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of  the  building  also  responsible.  Not  all  of  the 
states  have  enacted  such  statutes,  and  there  is  con- 
fiiderable  variation  in  the  phraseology  of  those 
which  have  been  passed.  Some  of  them  recognize 
the  liability  for  injury  to  person  and  property  alone, 
Tvhile  others  punish  the  liquor  dealer  for  injury  to 
''^means  of  support."  The  right  recognized  by  these 
latter  statutes  seems  to  be  the  right  to  that  support 
ivhich  was  customarily  given  before  the  liquor  had 
been  sold,  or  that  which  probably  would  have  been 
given  had  there  been  no  liquor  sold,  and  not  that 
which  necessarily  or  ought  to  have  been  given.  So 
the  standard  of  damages  is  held  to  be  not  what 
might  have  been  given,  but  only  that  injury  which 
was  actually  inflicted,  measured  by  the  effects  pro- 
duced upon  husband  and  wife  as  they  were.* 

§  482.    The  Wrongful  Act  and  Right  of  Action  for  Sale 

of  Liquor  Created  by  Slatu'e— The  injury  arising  from 
a  sale  of  intoxicating  liquor  for  which  the  statutes 
in  the  different  states  most  commonly  provide  a 
remedy,  is  to  "person,"  "property"  "or  means  of  sup- 
port." It  is  provided  that  the  persons  named  in  the 
statutes  may  have  "a  right  of  action  in  his  or  her 
name,"  when  they  have  suffered  such  an  injury,  "by 
any  intoxicated  person,  or  in  consequence  of  the  in- 
toxication, habitual'  or  otherwise."  The  persons  in 
whose  favor  the  action  is  created  may  have  the 
action  severally  or  jointly,  and  it  may  be  brought 
aga'nst  any  person  or  persons.  The  general  pur- 
port of  the  legislation  in  the  several  states  appear- 
ing in  the   note  is  in  substance   as  above.*    It   not 

1  GansBly  v.  Perkins,  30  Mich.  492. 

2  Judge  Oooley,  in  his  Torts,  page  283  et  seq.,  gives  the  language 
of  the  various  statutes,  but  the  references  are  not  to  the  latest 
statutes.  Mr.  Black,  on  Intoxicating  Liquors,  section  277  et  seq., 
also  refers  to  the  statutes  in  the  states,  the  provisions  of  which 
are  as  stated  in  the  text 
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being  a  tort  at  common  law  to  sell  or  give  away  in- 
toxicating liquors,  it  follows  that  when  bringing  acta 
within  the  statutes  the  latter  must  be  strictly  coh- 

Arkan^nx.^A  local  act  for  one  county  was  passed  in  18T8:  Page 
386,  section  4. 

Connecticut— For  injury  to  "the  person  or  property,"  just  damages 
may  be  recovered:  Gen.  Stats.  1902,  sec.  2713. 

Colorado:  Mills'  Ann.  Stats.  1891,  sec.  1513  (Injury  "in  person  or 
property,  or  means  of  support"). 

/ZWnote.— Injury  "in  person  or  property  or  means  of  support":  Rev. 
Stats.  1901,  p.  753,  sec.  9. 

Indiana. — For  any  injury  or  damage  to  his  person  or  property  or 
means  of  support  on  account  of  the  use  of  such  Intoxicating  Uquor; 
Burns'  Ind.  Ann.  Key.  Stats.  1901,  sec.  7288. 

/ott?a.— Injury  "in  person  or  property  or  means  of  Support":  Iowa 
Ann.  Code   1897,  sec.  2418. 

Kansas,— **FoT  all  damages  actually  sustained,  as  well  as  for  ex- 
emplary damages":  Gen.  Stats.  1901  (Dassler),  sec.  2465. 

Jfaifi€.— Injury  "in  person,  property,  means  of  support  or  other- 
wise": Rev.  Stats.  1883,  p.  311,  sec.  49. 

Massachusetts.— Inixttj  In  person,  property  or  means  of  support:  1 
Mass.  Rev.  Stats.  1902,    p.  851,  sec.  58. 

Michigan.— In  addition  to  all  other  penalties,  persons  selling  shall 
"be  liable  for  both  actual  and  exemplary  damages  therefor,  to  the 
father,  mother,  guardian,  etc.,  for  a  penalty,  also  for  Injury"  in 
person  or  property  or  means  of  support,  or  otherwise:  2  Comp.  Laws 
1897,  p.  1702  (5398),  sec.  20. 

New  Hampshire.— ItiBible  for  all  damage  for  "any  injury  upon  the 
person  or  property,"  and  liable  to  any  person  dependent  in  any 
manner  for  support  upon  one  who  dies  or  suffers  other  disability 
in  consequence  of  such  intoxication:  Chase's  Pub.  StatSb  1900,  p. 
354,  sec.  32. 

New  Mexico:  N.  Mex.  Laws  1887,  p.  45. 

New  Fork.— "A  recovery  may  be  had  in  a  civil  action  of  the  dam- 
ages suffered  by  reason  of  the  intoxication  of  any  person,"  etc.,  de- 
pendent upon  having  given  notice:  2  Gumming  &  Gilbert  N.  Y. 
Gen.  Laws,  p.  2261,  sec.  39.  This  preserves  the  remedy  provided  by 
the  original  civil  damage  acts. 

North  Carolina. — Civil  action  conferred,  but  unlike  the  others: 
Cooley  on  Torts,  p.  300. 

North  Dakota.— Injury  in  person  or  property,  or  means  of  sup- 
port, by  any  intoxicated  person:  Rev.  Stats.  1899,  sec.  7607. 
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-strued.*  Vigorous  contests  have  been  waged  upon 
the  constitutionality  of  the  statutes,  but  they  have 
been  uniformly  held  valid  as  a  proper  exercise  of 
police  power.*  The  right  of  action  conferred  upon 
the  wife  against  those  who  have  caused  or  con- 
tributed to  the  intoxication  resulting  in  injury  is 
absolute,  and  is  not  dependent  upon  the  knowledge 
-ot  the  defendants  of  the  habits  of  the  person  intoxi- 
•cated.*  The  cause  of  action  is  the  selling  of  the 
liquors,  thereby  causing  the  intoxication  of  the  per- 
son who,  under  the  influence  or  by  reason  of  such 
intoxication,  injures  the  person,  property  or  means 
-of  support.  The  intoxication  is  the  direct  injury 
resulting  from  the  wrongful  act  of  selling  the  liquor 
to  the  person  who  drinks  it  The  injuries  to  the 
persons  named  in  the  statute  are  consequential  and 
remote.*  The  unlawful  sale,  the  intoxication  and 
injury  resulting  therefrom,  together  constitute  the 
Tight  of  action. 

§  483.    Same  Continued— Injury  In  or  to  Person.— 

"The  injury  to  person  suffered  by  reason  of  the  intox- 

OAio.— Injury  to  person,  property,  or  means  of  support:  Bates' 
Hev.  Stats.,  sec.  4357. 

Rhode  Island,— It  any  person  In  a  state  of  Intoxication  commit  any 
Injury  to  the  person  or  property  of  another,  etc.:  Gen.  Laws  1S96, 
p.  350,  sec.  46. 

Termon^—When  a  person,  by  reason  of  intoxication,  shall  com- 
mit or  cause  any  injury  upon  the  person  or  property  of  any  other 
individual:  Vt.  Stats.  18&1,  sec.  4507. 

Washington:  Wash.  Code  1881,  sec.  2050. 

West  Virffinia:  W.  Va.  Code  1891,  c.  32,  sec.  20,  p.  236. 

Wisconsin:  Rev.  Stats.,  sec.  1560. 

8  Cruse  V.  Arden,  127  111.  231,  20  N.  B.  73;  Freese  v.  Tripp,  70 
Jll.  496;  Meidel  v.  Anthls,  71  111.  241. 

4  Black  on  Intoxicating  Liquors,  sec.  278,  and  cases  cited. 

6  McMahon  v.  Dumas,  96  Mich.  467,  56  N.  W.  13. 

6  Sherman  v.  Western  Stage  Co.,  22  Iowa,  556;  Bmmett  v.  Grill, 
•Zd  Iowa,  690. 
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ication  of  another  contemplated  by  the  statutes  is- 
an  actual  physical  injury,  although  it  has  been  held 
a  sufficient  injury  under  the  statute  where  an  intox- 
icated person  drives  his  wife  from  the  house  by 
abusive  language/  "An  action  ....  for  injuries- 
to  the  ^person'  ....  occasioned  by  the  drunken- 
ness of  the  vendee  cannot  be  sustained  without 
showing  an  assault,  or  some  actual  violence,  or 
some  physical  injury  to  the  person  or  the  health ;^ 
and  it  is  not  sufficient  to  show  mere  mental  anguish, 
disgrace  or  a  loss  of  society  or  companionship."  ^ 
The  person  who  may  sustain  an  injury  may  be  one 
other  than  those  named  in  the  statute.  Thus,  a 
stranger  who  is  assaulted  by  an  intoxicated  person* 
may  sustain  the  action  •  So  does  the  wife  have  a 
right  of' action  for  an  assault  upon  her  by  her  intoxi- 
cated husband.*®  One  who  is  shot  and  wounded  by^ 
a  pistol  in  the  hands  of  an  intoxicated  person  has 
a  right  of  action  against  those  causing  the  intoxi- 
cation.** Any  violent  interference  with  one's  per- 
son is,  in  law,  an  injury,  and  mental  suffering  result- 
ing therefrom  is  a  ground  for  damages.**  Mere 
wounded  feelings  or  disgrace,*®  trouble  and  discom* 
fort  resulting  from  intoxication,**  do  not  furnish 
ground  for  action. 

7  Peterson  ▼.  Knoble,  85  Wis.  80. 

8  Mulford  V.  Clewell,  21  Ohio  St.  191.  See  Freese  v.  Tripp,  70- 
111.  496;  Welsh  v.  Jugenheimer,  56  Iowa,  11,  41  Am.  Rep.  77,  8  N. 
W.  673;  Calloway  v.  Laydon,  47  Iowa,  456,  20  Am.  Rep.  480. 

»  English  V.  Beard,  51  Ind.  489;  Bodge  v.  Hughes,  53  N.  H.  614; 
Mastad  v.  Swedish  Brethren,  83  Minn.  40,  85  Am.  St  Rep.  446^  85* 

N.  W.  913. 

10  Wilson  V.  Booth,  57  Mich.  240,  23  N.  W.  790. 

11  King  V.  Haley,  86  111.  106,  29  Am.  Rep.  14. 

12  Ward  ▼.  Thompson,  48  Iowa,  588. 

18  Jackson  v.  Noble,  54  Iowa.  641,  7  N.  W.  88. 
14  Borgasen  y.  Eklund,  96  111.  App.  443. 
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§  484.    Same  Continued— Injury  to  Properly.— Mis- 

management  of  a  team  of  horses  by  an  intoxicated 
person,  by  overdriving,  causing  injury  thereto,**^  or 
driving  recklessly  against  another  horse  and  ve- 
hicle,*® sale  of  goods  and  chattels  of  the  wife  by  the 
husband  while  intoxicated,*''^  have  been  held  to  be 
within  the  meaning  of  the  statutes  as  injuries  to 
property. 

§  485.    Same  Ccntinued- Iniury  to  Means  of  Support 

It  has  been  well  said  of  the  act:  "The  legislature, 
by  giving  a  right  of  action  for  injury  to  ^means  of 
support' — a  cause  of  action  unknown  to  the  common 
law — evidently  intended  to  create  a  new  ground  and 
right  of  action.  The  case  of  a  husband,  having  a 
wife  and  family  dependent  upon  him  for  support, 
and  who,  by  reason  of  intoxication,  becomes  in- 
capacitated to  labor,  and  neglects  to  provide  for 
them,  or  squanders  his  substance,  and  reduces  there- 
by his  family  to  penury  and  want,  is  within  the  act, 
although  the  facts  would  not  constitute  an  action- 
able  injury  before  the  statute The  words 

"means  of  support,*  in  connection  with  the  designa- 
tion of  the  persons  in  whose  favor  the  remedy  is 
given,  viz.,  husband,  wife,  child,  etc.,  denote  that  it 
was  not  alone  a  common-law  injury,  or  an  injury  be- 
fore remediable  by  action,  to  which  the  statute  was 

intended   to    apply Where   injury    to    'means 

of  support*  is  the  gravamen  of  the  action,  the  plain- 
tiff, in  order  to  maintain  the  action,  must  show  that 
by  or  in  consequence  of  the  intoxication  or  the  acts 
of  the  intoxicated  person,  his  accustomed  means  of 
maintenance  have  been  cut  off  or  curtailed,  or  that 

15  Bertholf  v.  O'Reilly,  74  N.  Y.  509,  SO  Am.  Rep.  323. 

16  Wright  V.  Treat,  83  Mich.  110,  47  N.  W.  243. 

17  Woolheather  ▼.  Rialey^  38  Iowa,  486;    Mulford  v.  Clewell,  21 
Ohio  St.  191. 
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he  has  been  reduced  to  a  state  of  dependence,  \fj 
being  deprived  of  the  support  which  he  had  before 
enjoyed The  primary  purpose  •  ...  in  giv- 
ing a  right  of  action  for  an  injury  of  this  character 
was  the  protection  of  the  dependent  and  helpless. 
Diminution  of  income,  or  loss  of  property,  does  not 
constitute  an  injury  to  means  of  support,  within  the 
fair  intendment  of  the  statute,  if  plaintiff,  notwith- 
standing his  adequate  means  of  maintenance,  from 
accumulated  capital  or  property,  or  his  remaining 
income  is  sufficient  for  his  support."*®  And  where 
a  husband  is  not  able  to  work,  and  only  contributes 
a  pension  to  the  support  of  the  family,  the  liquor 
seller  is  liable  for  that  part  of  the  pension  money 
which  is  lost  through  intoxication  of  the  husband.** 
And  again,  it  is  held  that  the  actual  habits,  physical 
condition,  and  health  of  the  person  whose  capacity 
for  supporting  another  has  been  diminished  through 
the  sale  of  intoxicating  liquors  to  himself,  or 
through  the  acts  of  another  who  is  under  the  influ- 
ence of  intoxicating  liquors  may  be  considered;  and 
the  damages  are  to  be  ascertained  from  the  differ- 
ence between  his  earning  capacity  before  and  after 
such  diminution.*®  So,  too,  it  has  been  held  that  it 
is  not  necessary  that  the  wife  be  in  actual  need;  but 
that  it  is  sufficient  that  the  means  of  support  which 
she  has  relied  upon  has  been  cut  off  or  diminished 
below  what  is  reasonable  and  competent  for  one  in 
her  condition,**  or  that  she  has  been  denied  those 
things  which  are  suitable  to  her  station  in  life.^* 

18  Volans  ▼.  Owen,  74  N.  Y.  526,  30  Am.  Rep.  337. 

19  Franklin  v.  Shermerhom,  8  Hun,  112. 

to  Ganssly  t.  Perkins,  30  Mich.  492;  Thomas  v.  Dansby,  74  Mich. 
398.  41  N.  W.  1088;  Sellars  ▼.  Foster.  24  Neb.  118,  42  N.  W.  907. 

21  Mnlford  v.  Clewell,  21  Ohio  St.  191;  Woolheather  v.  Risley. 
88  Iowa,  486;  Confrey  v.  Stark,  73  111.  187;  McCann  y.  Roach,  81 
ni.  213. 

«2  McMahon  ▼.  Sankey,  133  111.  636,  24  N.  E.  1027;  Thill  ▼.  Pohl- 


929  SAIiES  OF  INTOXICATING  UQUOES.  S  ^86 

It  is  not  intended,  however,  by  these  statutes  that 
a  woman  or  a  family,  supplied  with  all  the  neces- 
saries and  comforts  of  their  position  in  society,  and 
well  provided  for,  may  sue  and  recover  simply  be- 
cause the  husband  or  parent  becomes  intoxicated, 
squanders  some  of  the  estate,  neglects  his  business 
for  a  time,  or  becomes  injured,  and  that  by  reason  of 
such  intoxication  his  future  estate  will  be  some 
smaller  than  it  would  have  been.**  Those  injuries 
which  result  in  a  loss  of  support  must  be  the  result 
of  the  liquor  sold  by  the  person  charged,  or,  accord- 
ing to  some  statutes,  the  person  owning  the  estab- 
lishment where  the  sale  is  made.  Some  courts  hold 
that  the  fact  that  the  intoxication  was  a  leading 
element  to  the  injury  is  sufficient  foundation  for 
bringing  the  action  under  such  statutes.  Other 
courts  hold  that  the  loss  sustained  must  be  the 
proximate  result  of  the  intoxication.  These  various 
decisions  follow  from  the  different  language  of  the 
several  statutes,  some  giving  a  right  of  action 
against  a  liquor  seller  to  anyone  injured  by  anyone 
to  whom  he  has  sold  liquor,  while  others  directly 
state  that  the  loss  must  be  occasioned  by  the  intoxi- 
cation. Where,  through  intoxication,  a  man  be- 
comes so  careless  in  the  management  of  horses  that 
his  sleigh  is  upset,  and  he  himself  injured  so  as  to 
prevent  him  from  continuing  in  his  work,  the  loss 
occasioned  thereby  has  been  deemed  the  proximate 
result  of  the  sale  of  the  intoxicants.**  So,  likewise, 
when  through  the  commission  of  crime  while  in  a 
drunken  condition,  and  a  consequent  confinement  in 
a  prison,  or  through  suicide  while  intoxicated,  the 

man,  76  Iowa,  638,  41  N.  W.  385;  Hackett  v.  Smelsley,  77  111.  109: 
Herring  ▼.  Brvin,  48  111.  App.  869. 

28  Radley  v.  Selder,  99  Mich.  431,  58  N.  W.  366;  Confrey  v.  Stark, 
73  m.  187. 

24  Mnlcahey  v.  Giyens,  115  Ind.  286,  17  N.  B.  59a 
Torts  VoL  n— 59 
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support  of  one  dependent  upon  such  person  is  with- 
drawu;  there  is  deemed  to  be  a  sufficient  proximate 
cause,**  unless  the  crime  can  be  traced  to  some 
other  cause. 

Many  things  may  contribute  to  a  diminution  of  re- 
sources which,  if  caused  by  the  intoxication  of  any- 
one,  will  give  rise  to  a  cause  of  action  against  the 
person  selling  the  liquor  or  those  held  liable  with 
him  under  the  statute.  It  will  suffice  here  to  enum- 
erate but  a  few,  as  illustrations  may  be  drawn  from 
a  great  variety  of  cases.  Bo  if  a  husband  becomes  a 
spendthrift,*®  or  loses  his  situation  and  is  unable  to 
obtain  employment,*''  or  has  become  injured  and  on 
this  account  is  unable  to  work,^®  or  becomes  in- 
sane,*® or  that  he  neglects  his  business,  and  does  not, 
on  that  account,  support  his  wife,*®  or  remains  away 
from  home  and  disposes  of  large  amounts  of  money 
which  are  needed  for  the  support  of  his  family,*^ 
there  is  considered  to  have  been  a  loss  of  means  of 
support.  So,  too,  when  an  infant,  upon  whom  his 
mother  depended  for  support,  becomes  crazed  by 
drink,  and  wanders  into  a  river  and  is  drowned,  it  is 
held  to  be  a  loss  covered  by  the  statute.** 

§  486.    Death   Resulting   from  Sale  of  Intoxicating 

Liquors. — In  regard  to  the  question  as  to  whether 
death     resulting    from    the  .sale     of    intoxicating 

25  Beers  v.  Walhlzer,  43  Hnn,  254;  Blatz  v.  Rohrback,  42  Hon, 
402;  Wightman  v.  Devere,  33  Wis.  570;  Volans  v.  Owen,  74  N.  Y. 
626,  30  Am.  Rep.  337;  Nen  v.  McKechnle,  95  N.  Y.  682,  47  Am.  Rep. 
89;  Mulford  v.  Clewell,  21  Ohio  St.  191;  Woolheather  v.  Rlsley,  88 
Iowa,  486;  Homlre  v.  Half  man,  156  Ind.  470,  60  N.  B.  154. 

26  Ward  V.  Thompson,  48  Iowa,  588. 

27  Roth  V.  Eppy,  80  111.  283. 

28  Mulcahey  v.  Givens,  115  Ind.  286,  17  N.  B.  598. 
20  Mulford  V.  Clewell,  21  Ohio  St.  191. 

80  Jockers  v.  Borgman,  29  Kan.  109,  44  Am.  Rep.  625. 

81  Hill  V.  Berry,  75  N.  Y.  229. 

82  Boos  V.  State,  11  Ind.  App.  257,  39  N.  E.  197. 
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liquors  shall  be  deemed  an  actionable  loss  under  the 
statutes,  there  has  been  some  confusion  among  the 
courts.  A  few  states — Massachusetts,  Ohio,  and 
West  Virginia — hold  that  death  is  not  such  an  in- 
jury as  is  contemplated  by  the  statute.^  The 
majority  of  courts,  however,  hold  that  if  the  death 
is  the  proximate  and  natural  result  of  intoxication, 
the  person  whose  resources  and  support  is  dimin- 
ished by  such  death  may  recover  therefor  under 
these  statutes.^*  These  latter  courts,  however,  hold 
that,  the  death  complained  of  must  be  a  proximate 
result  of  the  intoxication;  so  if  the  death  result  from 
a  fight,**  or  from  an  accident  through  the  breaking 
of  the  harness  and  running  away  of  horses,^  or 
where  one  is  crushed  by  a  rolling  barrel  in  a  wagon, 
where  he  was  lying  in  a  drunken  stupor,**  or  is  run 
over  while  wandering  upon  a  railway  track  under 
the  influence  of  liquor,  the  intoxication  is  deemed 
too  remote  a  cause.*''  The  cases  first  mentioned 
which  hold  that  death  is  not  such  a  consequence  as 
is  included  or  intended  to  be  included  bv  the  statute 
base  their  views  upon  the  fact  that  the  statutes  do 
not  expressly  give. a  right  of  action  for  such  death, 
and   as  there   is  no  action  at  common   law  against 

88  Davte  V.  Justus,  31  Ohio  St.  359.  27  Am.  Rep.  514;  Klrchner  v. 
Meyers,  35  Ohio  St.  86,  35  Am.  Rep.  598;  Barrett  v.  Dolan,  130  Mass. 
866,  39  Am.  Rep.  466;  Pegram  v.  Stortz,  31  W.  Va.  220. 

88a  Meajd  v.  Stratton,  87  N.  Y.  493,  41  Am.  Rep.  388;  Schmidt  v. 
Mitchell,  84  in.  195,  25  Am.  Rep.  446;  Schrader  v.  Crawford,  94  111. 
357.  34  Am.  Rep.  236;  Sellars  v.  Foster,  27  Neb.  118,  42  N.  W.  907; 
Roose  V.  Perkins,  9  Neb.  304,  31  Am.  Rep.  409,  2  N.  W.  716;  Fink 
V.  Gorman,  40  Pa.  St.  95;  Neu  v.  McKechnle,  95  N.  Y.  632,  47  Am. 
Rep.  89;  Gran  v.  Houston,  45  Neb.  813,  64  N.  W.  245. 

84  Schugart  v.  Kgan,  83  III.  66,  25  Am.  Rep.  359.  See  Schmidt  t. 
Mitchell,  84  111.  195,  25  Am.  Rep.  446. 

86  Smith  T.  People,  141  111.  447,  31  N.  E.  425. 

86  Krach  t.  Hellman,  53  Ind.  517. 

87  Collier  T.  Early,  54  Ind.  559. 
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anyone  for  a  death  which  was  caused  by  him,  in  order 
to  enable  a  recovery  for  such  a  death,  the  right  to  do 
430  must  be  expressly  given  by  the  statute.*® 

§  487.    Who  may  Maintain  the  Action —This  right 

of  action  is  not  limited  to  the  wife  alone,  nor,  in  some 
states,  even  to  the  members  of  the  family,  but  may 
be  claimed  by  outsiders  who  have  been  dependent 
upon  the  person  whose  support  of  them  has  been 
diminished. 

The  most  frequent  illustrations  are  of  wife  or 
•child,  as  the  statutes  have  been  enacted  chiefly  for 
their  benefit;  but  in  some  states  the  right  to  sue  has 
been  given  to  a  husband,®^  a  father,^®  or  mother,^*  or 
a  poor  relation,'*^  and  it  has  been  held  that  when  a 
statute  gives  an  action  to  "every  wife,  child,  parent, 
guardian,  husband,  or  other  person"  injured,  the 
latter  phrase  includes  all  who  are  injured,  whether 
within  the  special  relationship  mentioned  or  not;'** 
and  under  the  construction  an  employer  may  sue  for 
loss  of  services  suffered  through  drunkenness  of  his 
^mployee.'*^ 

88  See  cases  ante,  n(yte  33. 

89  Moran  v.  Goodwin,  130  Mass.  158.  39  Am.  Rep.  443. 

40  Warren  v.  Bnglehart,  13  Neb.  283,  15  N.  W.  401. 

41  McClay  v.  Worrall,  18  Neb.  44,  2i  N.  W.  429;  McNeil  v.  Collln- 
flon,  130  Mass.  167;  Eddy  v.  Courtrlght.  91  Mich.  284,  51  N.  W.  887. 

42  Fitzgerald  v,  Donoher,  48  Neb.  852,  67  N.  W.  880. 

48  Flower  v.  Witkovsky,  69  Mich.  371,  87  N.  W.  864.  See  Duroy 
V.  Blinn,  11  Ohio  St.  331;  Northern  Pac.  Ry.  Co.  v.  Whalen,  3  Wash. 
Ter.  452,  17  Pac.  890;  English  t.  Beard,  51  Ind.  489;  Bodge  t. 
Hughes,  53  N.  H.  614. 

44  Duroy  t.  Blinn,  11  Ohio  St.  331. 
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f  496.  Same  continued— Associations  between  manufacturers  and 
dealers. 

S  497.    Labor  organizations. 

I  498.    Same  continued— Remedies. 

S  499.  The  tests  of  Illegality  of  contracts  in  restraint  of  trade  and 
monopolies. 

I  SOO.  Tests  of  illegality  continued— Form  of  organisation — ^M^ ger 
of  corporations  Into  one,  and  other  methods. 

I  501.    Tests  of  illegality— To  what  extent  trade  may  be  pushed* 

8  502.    Conspiracy— Action  for. 

f  503.    The  civil  action  In  tort 

I  504.    Same  continued— The  cases  reviewed. 

§  488.    Subjectf  How  Treated.— The  subject  of  this 

chapter— of  such  vast  importance  to  the  people  at 
this  time — will  of  necessity  'be  considered  only  in  re- 
spect to  individual  rights,  or  individual  wrongs, 
ex  delictOy  as  affected  by  restraints  in  or  conspiracies 
against,  trade.  In  doing  this  it  will  be  necessary  to 
go  far  enough  into  the  topic,  as  will  enable  us  to 
point  out  both  the  public  and   private  wrong.    No 
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greater  difficulty  has  ever  been  encountered,  perhaps, 
in  formulating  or  molding  legal  principles  so  as  to 
do  exact  and  equal  justice  to  parties  involved  in,  or 
affected  by,  transactions  falling  within  this  topic. 

§  489.    Nature  of  the  Right  Violated.— It  is  the  right 

of  everyone  to  engage  in  whatsoever  lawful  business 
or  profession  he  may  choose,  and  that  he  shall  be  free 
from  any  unlawful  interference  therewith  on  the 
part  of  others.  This  right  is  not  an  absolute  right, 
in  the  sense  that  the  right  of  jversonal  liberty  or 
security  are  considered  absolute  rights,  but  is  rather 
of  the  nature  of  a  qualified  or  a  relative  right;  it  is  a 
right  which  every  member  of  society  must  exercise 
with  due  regard  to  the  rights  of  other  citizens.  To 
form  the  basis  of  individual  complaint  we  must  dis- 
cover the  legal  right — its  scope  and  extent  "It  is 
essential  to  an  action  in  tort  that  the  act  complained 
of  ehould  under  the  circumstances  be  legally  wrong- 
ful as  regarding  the  party  complaining;  that  is,  it 
must  prejudicially  affect  him  in  some  legal  right; 
merely  that  it  will,  however,  directly  do  a  man  harm 
in  his  interests,  is  not  enough."  *  Monopolies,  con- 
tracts in  general  restraint  of  trade,  so-called  trusts, 
and  strikes  may  be  a  menace  to  the  general  public,  a 
public  wrong,  but,  to  constitute  the  basis  of  individual 
action  or  complaint,  we  must  trace  some  act  on  the 
part  of  those  maintaining  the  monopoly,  the  trust, 
the  strike,  or  who  is  a  party  to  the  contract  in  gen- 
eral restraint  of  trade,  which  can  be  truly  traceable 
to  and  directed  toward  an  infringement  of  the  in- 
dividual right,  and  which  is  unlawful.  We  must, 
therefore,  consider  the  elements  which  enter  into  the 
public  wrong,  and  those  which  enter  into  the  private 
wrong,  in  order  to  show  fully  the  scope  and  extent  of 

1  EogerB  V.  Rajendro  Dntt,  13  Moore  P.  O.  209. 
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the  legal  right.  This  we  shall  attempt  to  do  in  sub- 
sequent sections  in  this  chapter,  and  as  much  as  we 
would  like  to  go  fully  into  it,  the  compass  of  this 
work  demands  that  it  shall  be  brief. 

In  defining  this  legal  right  to  trade,  we  first  do  it 
with  reference  to  the  common-law  right.  But  look- 
ing to  the  legislation  which  we  have  had  upon  this 
subject  in  this  country,  it  is  doubtful — in  fact  we  may 
safely  assert  that  the  legislation,  state  and  national, 
so  far  had,  is  merely  declaratory  of  the  common  law, 
so  far  as  it  renders  conspiracies  against  trade  unlaw- 
ful. Indeed,  it  has  been  judicially  conceded  that  the 
purpose  and  effect  of  this  legislation  is  merely  to 
render  illegal  only  those  conspiracies  against  trade, 
and  those  contracts  in  restraint  of  trade,  as  were  un- 
reasonable, and  in  general  restraint  of  trade,  and 
hence  illegal  at  common  law,  and  not  to  touch  that 
large  class  of  contracts  which  were  only  in  partial  re- 
straint  of  trade,  and  hence  legal.  The  test  of  illegal- 
ity which  is  to  be  applied  by  the  courts  in  determin- 
ing whether  or  not  any  particular  contract  or  com- 
bination falls  within  the  terms  of  the  statute  is  to  be 
found  by  resorting  to  the  decisions  of  the  courts  pro- 
nounced before  the  legislation.  The  statutes  do  not 
prescribe  the  tests  of  reasonableness  or  unreason- 
ableness. The  supreme  court  of  the  United  States 
in  the  first  case  involving  the  national  law  was  some- 
what inaccurate  in  the  use  of  its  language,  in  the  dis- 
cussion of  what  kind  of  contracts  were  included, 
which  misled  eminent  counsel,  and  some  courts,*  but 
in  the  later  case  involving  the  constitutionality  of 
the  law,  it  cleared  matters  up,  announcing  the  rule 
already  stated  by  the  writer.*    These  acts  do  not  say 

s  Lufkin  Rule  C5o.  T.  Frlngell,  57  Ohio  St.  696,  63  Am.  St.  Rep. 
736,  49  N.  B.  1030. 

8  United*  states  t.  TranB-Mlssonrl  Freight  Assn.,  166  U.  S.  290, 
827,  17  Snp.  Ct  Rep.  540;  United  States  v.  Joint  Traffic  Assn.,  171 
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that  every  kind  of  business  shall  not  be  done  on  a 
larger  scale  or  in  a  centralized  way;  they  do  not  aim 
to  prevent  large  aggregations  of  capital  for  lawful 
purposesy  at  business  carried  on  in  a  latoftd  manner,  'but 
only  strike  at  monox>olieSy  combinations  and  agree- 
ments of  the  character  above  mentioned. 

The  innovations  upon  our  system  of  laws  made  by 
state  and  national  legislation  is  to  impose  criminal 
and  civil  penalties,  and  to  confer  upon  anyone  who  is 
injured  in  his  business  or  property,  by  reason  of  any 
unlawful  conspiracies  against  trade,  a  right  of  action 
in  damages.  It  is  our  opinion  that  we  determine  this 
right  of  action  upon  practically  the  same  principles  as 
at  common  law. 

§  490.    Of  the  Right  to  Contract.— To  what  extent  a 

man  surrenders  his  individual  rights  to  the  public 
welfare,  and  what  control  the  state  may  exercise  over 
his  contracts  and  business  enterprises,  without  in- 
fringing his  constitutional  rights,  is  an  interesting 
topic.  The  state  is  interested  in  the  individual  in  so 
far  as  concerns  his  duties  as  a  member  of  society. 
"There  is  no  such  thing  in  civilized  society  as  the  un- 
restrained power  to  contract."  Every  man  surren- 
ders some  of  his  individual  rights  when  he  associates 
with  and  becomes  a  part  of  any  society  or  govern- 
ment, and  the  power  of  the  government  is  complete 
to  legislate  so  that,  while  according  to  every  man  the 
fullest  possible  liberty  to  do  what  he  pleases  with 
his  own,  he  must  not  interfere  with  the  similar  rights 
of  others.  This  principle  underlies  and  runs  through 
all  governments  and  societies,  and  is  the  cornerstone 
of  the  police  power  of  the  state.     "The  rights  of  the 

U.  S.  505,  19  Snp.  Ct.  Rep.  25;  State  v.  Buckeye  Pipe  Line  Co.,  61 
Ohio  St.  520,  56  N.  B.  464;  United  States  v.  Addyston  Pipe  etc 
Co.,  85  Fed.  271,  54  U.  S.  App.  723,  29  C.  C.  A.  141. 
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individual  must  yield  to  the  public  wants,  and  his 
conduct  and  all  property  held  by  him  is  subject  to  the 
control  of  the  state,  to  the  end  that  he  shall  so  de- 
mean himself  and  use  his  property  with  as  little  hurt 
and  injury  to  the  public  as  possible."  ^  But  parties 
must  have  the  widest  latitude  possible  to  make  con- 
tracts with  reference  to  their  private  interests,  and  it 
is  only  when  they  are  of  such  a  character  as  to  clearly 
infringe  some  public  right  or  interest  that  they  will 
be  considered  illegal ;  and  their  illegality  must  never 
be  inferred,  but  must  be  clearly  made  to  appear. 

§  491.    Contracts  in  Restraint  of  Trade— The  Rule  of 

Law. — Contracts  in  restraint  of  trade  have  been  con- 
demned from  a  very  eairly  day  at  common  law.  There 
were  at  first  no  exceptions  to  the  inhibitions  against 
such  contracts.  Later  it  was  found  that  the  interest 
of  trade  required  that  certain  covenants  in  restraint 
of  trade  should  be  enforced.  It  was  necessary  to  the 
advantageous  sale  of  the  goodwill  of  a  business  that 
the  vendor  in  some  instances  be  restrained.  It  there- 
fore became  the  rule  that  contracts  in  general  re- 
straint of  trade  were  unlawful,  and  those  in  partial 
restraint  were  considered  valid.  The  first  leading 
English  case  was  Mitchell  v.  Reynolds,  1  P.  Wms.  181, 
the  doctrine  as  expressed  therein  being  "that  gen- 
eral restraints  are  all  void,  whether  by  bond,  cove- 
nant or  promise,  with  or  without  consideration,  and 
whether  it  be  of  the  parties'  own  trade  or  not."  Such 
contracts  are  opposed  to  public  policy;  but  contracts 
in  partial  restraint  of  trade  were  considered  bene- 
ficial both  to  the  public  and  the  immediate  parties, 
and  hence  legal,  when  founded  upon  a  valuable  con- 
sideration, and  when  good  reasons  appear  for  enter- 

4  state  V.  FJreman  Fund  Ins.  Co.,  152  Mo.  1,  62  S.  W.  695. 
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ing  into  the  contract.*^  Another  way  of  putting  the 
doctrine  is,  that  all  contracts  in  unreasonable  re- 
straint of  trade  are  void,  and  all  such  contracts  as  are 
reasonable  are  valid.  For  example,  the  goodwill  of 
a  business  being  something  of  value,  capable  of  sale, 
it  was  an  incentive  to  industry  and  honest  dealing 
in  trade  that  after  a  man  had  built  up  a  business  with 
an  extensive  goodwill,  that  he  should  sell  it  to  good 
advantage.  And  so  in  the  sale  of  the  business  and 
the  goodwill,  which  of  course  is  a  lawful  purpose,  a 
restriction  may  be  made  upon  the  future  conduct  and 
acts  of  the  vendor  with  respect  to  the  same  kind  of 
business,  in  the  same  or  limited  locality,  which  is 
merely  ancillary  to  the  main  purpose  of  the  lawful 
contract  and  reasonably  necessary  to  protect  him  in 
the  enjoyment  of  the  legitimate  fruits  of  the  contract. 
If  the  restraint  appears  to  be  greater  than  is  neces- 
sary to  accomplish  the  legal  purpose,  if  it  tends  to 
destroy  his  usefulness  as  a  member  of  society,  then 
it  becomes  unreasonable,  and  is  void.  The  main  pur- 
pose of  a  contract  suggests  the  measure  of  protection 
needed,  and  furnishes  a  sufficiently  uniform  standard 
by  which  the  validity  of  such  restraints  can  be  judi- 
cially determined.®  There  is  a  tendency  on  the  part  of 
courts  in  some  states  and  in  England  to  regard  con- 
tracts in  restraint  of  trade  with  less  disfavor,  and  not 

5  Beach  on  Monopolies,  sec.  37,  and  cases  cited;  Lange  y.  Werk, 
2  Ohio  St.  520. 

6  United  States  v.  Addyston  Pipe  etc.  Co.,  85  Fed.  271,  54  TJ.  S. 
App.  723,  29  C.  C.  A.  141;  Tuscaloosa  Ice  Mfg.  CJo.  v.  Williams,  127 
Ala.  110,  85  Am.  St.  Rep.  125,  28  South.  669;  More  v,  Bennett,  140 
111.  69,  33  Am.  St.  Rep.  216,  29  N.  E.  888;  Nester  v.  Continental 
Brewing  Co.,  161  Pa.  St.  473,  41  Am.  St.  Rep.  894,  29  Atl.  102; 
Chapln  V.  Brown,  83  Iowa,  156,  32  Am.  St.  Rep.  297,  48  N.  W.  1074; 
Harding  v.  American  Glucose  Co.,  lS2  111.  189,  74  Am.  St.  Rep.  189, 
55  N.  B.  577;  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I.  484,  49  Am. 
St.  Rep.  784,  28  Atl.  973;  Cowan  v.  Fairbrother,  118  N.  C.  406,  54 
Am.  St.  Rep.  733,  24  S.  E.  212. 
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to  apply  the  ancient  rule  with  the  same  strictness  as 
formerly.''  Considering  this  subject  with  reference 
to  adjective  law,  we  find  that  the  courts  refuse  to  aid 
the  parties  to  such  contracts,  and  there  can  be  no 
wrong  €x  delicto  in  connection  with  the  same.  "No 
action  at  common  law  will  lie,  or  ever  has  lain, 
against  any  individual  or  individuals  for  entering  into 
a,  contract  merely  because  it  is  in  restraint  of  trade.''  ® 
So  we  pass  it  with  the  above  brief  notice.  But  in 
some  instances  a  contract  in  restraint  of  trade  may 
be  made  in  general  restraint  of  trade,  so  that  a  mo- 
nopoly will  be  thereby  created,  and  hence  the  same 
may  be  invalid.     This  will  be  considered  later. 

§  492.    Contracts  in  Restraint  of  Trade— Elements  of 

Jllegality— Illustrations.— The  legality  or  illegality  of 
•contracts  in  restraint  of  trade,  depending  as  it  does 
upon  whether  or  not  the  restraint  imposed  upon  the 
vendor  is  reasonable  or  unreasonable,  the  determina- 
tion of  what  constitutes  the  boundary  line  between 
what  is  reasonable  and  unreasonable  restraint  upon 
individual  action  becomes  a  very  important  and  diffi- 
-cult  problem,  involving  great  responsibility  xx^n  the 
judiciary,  and  is  a  question  of  mixed  law  and  fact. 
No  arbitrary  rule  can  be  laid  down;  each  case  must 
depend  upon  its  own  conditions  and  circumstances, 
the  question  being  in  the  particular  instance  whether 
the  vendor  has  placed  such  restraint  upon  himself  as 
will  injure  public  interests,  and  this  will  depend  upon 
the  character  and  condition  of  trade. 

It  has  been  well  stated  that  "the  older  cases  at- 
tempting to  fix  arbitrary  geographical  bounds  beyond 
which  a  contract  to  forbear  from  comi)etition  would 

7  People's  Gaslight  Go.  t.   Ghlcago  Gaslight  Go.,  20   111.   App. 
473,  492;  Beach  on  Monopolies,  sec.  87. 

8  Mogul  Steamship  Go.  v.  McGregor,  L.  R.   21  Q.  B.  644,  23  Q. 
6.  D.  606,  App.  Gas.  1802,  25. 
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not  be  enforced  have  given  way  to  the  more  rational 
idea  of  making  every  case  dependent  upon  the  sur- 
rounding circumstances,  showing  the  extent,  as  to 
time  and  territory,  of  the  protection  needed."  ®  The 
controlling  principle  which  it  seems  has  been  univer- 
sally applied  appears  to  be,  that  whenever  the  re- 
striction upon  the  vendor  is  reasonable  in  time  and 
area,  depending  upon  the  business,  trade  or  profes- 
sion, the  contract  will  be  upheld;  if  unreasonable,  in- 
valid. The  time  and  area  of  territory  must  be  limited 
to  such  an  extent  only  as  will  amply  protect  the  party 
for  whose  benefit  the  contract  is  made.*^  If  the  limit 
as  to  time  is  too  long,  or  as  to  locality  too  great,  or 
if  there  is  no  limit  as  to  either,  then  there  is  nothing 
to  support  the  contract.^^  A  limitation  not  to  en- 
gage in  the  profession  of  teaching  in  a  state  for  a 
year,"  or  a  contract  to  give  another  the  sole  and  ex- 
clusive right  to  sell  and  deal  in  a  certain  line  of  goods 
in  a  state,*®  the  sale  of  a  match  manufacturing  busi- 
ness, with  the  goodwill,  with  a  covenant  by  the  ven- 
dor not  to  engage  within  ninety-nine  years  in  the  like 
business,  except  for  the  purchaser,  in  any  of  the 
United  States  or  territories,  except  Nevada  and  Mon- 
tana,*'* or  to  abandon  one's  own  business  and  enter 
the  employ  of  another,**  a  contract  not  to  carry  on 

9  Cowan  V.  Fairbrother,  118  N.  C.  406,  54  Am.  St  Rep.  733,  and 
cases  cited  in  opinion  of  court,  24  S.  E.  212. 

10  Long  V.  Towl,  42  Mo.  545,  97  Am.  Dec.  355. 

11  Chapin  v.  Brown,  83  Iowa,  156,  32  Am.  St.  Rep.  297,  48  N, 
W.  1074;  Kramer  v.  Old,  56  Am.  St.  Rep.  656,  note. 

12  Herreshoff  v.  Borltineau,  17  R.  I.  3,  33  Am.  St.  Rep.  860,  19- 
Atl.  712. 

18  Newell  V.  Meyendorff.  9  Mont.  254,  18  Am.  St.  Rep.  738,  23 

Pac.  333. 

14  Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473,  60  Am.  Rep. 
464,  13  N.  B.  419. 

15  Carnlg  t.  Carr.  167  Mass.  544,  57  Am.  St.  Rep.  488,  46  N.  B. 

117. 
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a  particular  trade  or  business  in  a  particular  town 
or  county  for  a  reasonable  time/®  or  a  sale  of  the 
right  to  carry  on  a  secret  trade  with  a  covenant  not 
to  carry  it  on  nor  to  divulge  the  secret/''  or  a  con- 
tract of  purchase  by  one  person  of  five  distinct  man- 
ufactories of  a  public  commodity,  containing  a  stip- 
ulation by  each  of  the  vendors  that  they  will  not 
engage  in  a  competitive  business  for  a  long  period 
of  time  (in  this  case  fifty  years),  and  over  a  great  ex- 
tent of  country,*®  have  been  held  valid  as  not  in  gen- 
eral restraint  of  trade.  On  the  other  hand,  where  one 
binds  himself  never  to  engage  in  a  certain  business 
in  a  city,  county  and  state,*®  or  within  a  state,  or 
elsewhere  in  the  United  States  for  a  period  of  twenty- 
five  years,*®  and  in  some  instances  within  a  state,** 
or  a  contract  is  made  on  the  part  of  a  manufacturer 
of  lumber  to  make  and  deliver,  during  a  certain  year, 
a  certain  quantity  of  lumber,  and  not  to  manufacture 
lumber  to  be  sold  to  others  within  four  counties,^  or 
contracts  between  grain  dealers  of  a  town,  appar- 
ently for  a  lawful  purpose,  the  real  purpose  being  to 
effect  a  secret  combination,*'**  or  contracts  for  the  ex- 
clusive sale  of  a  product,**  or  contracts  on  the  part 

16  Washburn  v.  Dosch,  68  Wis.  436,  60  Am.  Rep.  873,  32  N.  W. 
551;  Angier  v.  Webber,  14  Allen,  211,  92  Am.  Dec.  748;  Chapln  v. 
Brown,  83  Iowa,  156,  32  Am.  St.  Rep.  297,  43  N.  W.  1074;  Morgan 
V.  Perhamus,  36  Ohio  St  617,  38  Am.  Rep.  607;  Pierce  v.  FuUer,  8 
Mass.  223,  5  Am.  Dec.  102. 

17  Vlckery  v.  Welch,  19  Pick.  523. 

18  Trenton  Potteries  Co.  v.  Oliphant,  58  N.  J.  Bq.  607,  78  Am.  St 
Rep.  612,  43  Atl.  723. 

10  More  T.  Bonnet  40  Cal.  251,  6  Am.  Rep.  621. 
2e  Lufkln  Rule  Co.  v.  Fringell,  67  Ohio  St  606,  63  Am.  St  Rep. 
736,  49  N.  B.  1030. 

21  Dunlop  V.  Gregory,  10  N.  Y.  241.  61  Am.  Dec.  746. 

22  Santa  Clara  Valley  etc.  Co.  y.  Hayes,  76  Cal.  387,  9  Am.  St 
Rep.  211,  18  Pac.  391. 

28  Craft  ▼.  McCononghy,  79  111.  346,  22  Am.  Rep.  171. 
24  Pacific  Factor  Co.  ▼.  Adler,  90  Cal.  110,  26  Am.  St  Rep.  102, 
27  Pac.  3a 
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of  a  manufacturer  to  discontinue  his  business,  in  or- 
der that  another  might  have  a  monopoly;^  a  con- 
tract by  one  manufacturer  to  sell  to  another  and  not 
engage  in  the  business  in  eight  specified  states  for 
five  years  thereafter,  nor  to  allow  his  premises  to  be 
used  for  manufacturing  purposes,**  such  limitations 
and  contracts  are  invalid. 

S  493.  monopolies  and  Trusts— The  Various  Forms 
Considered  with  Legal  Consequences— The  Original  Form. 

The  monopoly  of  to-day  is  unlike  those  in  existence 
in  early  times.  The  first  monopolies  with  which  the 
courts  of  England  had  to  deal  were  those  created  by 
special  grant,  and  we  see  now  in  this  country  .certain 
states  holding  out  special  inducements  for  the  organ- 
ization of  corporations  upon  specially  liberal  condi- 
tions. The  modem  so-called  trust  or  monopoly  is 
generally  a  ''tramp  corporation.'*  Well  may  it  be 
remarked  that  one  state  should  not  be  allowed  to 
"spawn"  corporations  for  the  purpose  of  doing  busi- 
ness in  another  state.  We  fully  coincide  in  the  lan- 
guage of  a  learned  writer  that  "the  ^tramp  corpora- 
tion* should  not  be  judicially  recognized,  but  that  its 
members  should  be  held  liable  upon  their  contracts 
as  partnerSy  and  upon  their  torts  a^  joint  tort-feasors.^^  *'' 
The  pioneer  monopoly  and  trust  was  the  Standard 
Oil  Company.  Its  form  of  organization,  though  per- 
haps familiar  to  the  reader,  will  be  briefly  set  forth. 
The  stockholders  of  some  forty  corporations  then  in 
existence  in  various    states  entered    into  an  agree- 

25  Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  127  Ala.  110,  85  Am.  St 
Rep.  125,  28  South.  660. 

*  26  Western  Woodenware  Assn.  v.  Starkey,  84  Mich.  76,  22  Am.  SL 
Rep.  686,  47  N.  W.  604. 

27  6  Thompson  on  Corporations,  sees.  7805,  7806;  Land  Grant  etc. 
Co.  V.  Coffey  County,  6  Kan.  245;  Montgomery  v.  Forbesv  148  Mass. 
240,  10  N.  B.  342;  Hill  T.  Beach,  12  N.  J.  Eq.  31;  Booth  T.  Wonderly, 
36  N.  J.  L.  250. 
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ment,  by  which  they  were  to  transfer  and  assign  the 
legal  title  of  their  stock  in  the  individnal  corporations 
to  nine  trustees  of  the  Standard  Oil  Trust,  who  were 
to  hold  the  legal  title  and  to  vote  the  stock,  and  sub- 
stantially control  the  business  of  the  several  corpora- 
tions. Thus  arose  the  name  "trust/^  because  the 
legal  title  to  this  stock  was  placed  in  the  hands  of 
the  trustees  to  be  held  by  them  in  trust,  the  business 
of  the  corporations  managed  by  them  for  the  benefit 
of  the  stockholders.  The  corporate  entity  of  the 
various  corporations  was  preserved,  nominally,  by  al- 
lowing sufficient  number  of  the  shares  to  remain  in 
the  hands  of  stockholders  to  maintain  a  directory  for 
such  corporations.  Notwithstanding  this  attempted 
"trust"  relation,  by  analogy  to  a  trust  recognized  in 
equity,  conceived  as  it  was  in  sin,  was  pronounced  il- 
legal and  void,  courts  and  legislatures  have  taken  up 
the.  name,  engrafted  it  into  our  jurisprudence  as  a 
branch  of  monopolies,  and  use  it  constantly,  though 
generally  with  an  apology.  The  name  thus  used  is  a 
misnomer. 

Agreements  of  this  character  were  condemned  be- 
cause they  tend  to  the  creation  of  a  monopoly,  to  con- 
trol production  as  well  as  prices,  and  are  against 
public  policy.  The  Standard  Oil  Trust,  in  1892,  and 
the  Sugar  Trust,  in  1890,  were  condemned  under  this 
ruling.*® 

Another  form  of  monopoly,  called  in  question  prior 
to  these  cases,  was  where  one  corporation  was 
forjned,  for  example,  for  the  purpose  of  engaging  in 
a  lawful  business,  as  manufacturing  gas.  But  where 
such  corporation  acquires  the  stock  in  other  corpora- 
tions of  like  character,  for  the  purpose  of  controlling 

28  state  y.  Standard  Oil  Co.,  49  Ohio  St  137,  S4  Am.  St.  Hep. 
541,  30  N.  E.  279;  People  v.  North  Sugar  Refining  Co.,  121  N.  Y. 
582,  18  Am.  St.  Rep.  843,  24  N.  E.  834. 
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such  corporations,  and  to  prevent  competition,  and 
to  create  a  monopoly,  then  it  becomes  unlawful.*® 

§  494.    Same  Continued— The  One  Corporation.— It 

was  next  conceived  that  since  the  condemnation  of 
the  trust  agreement  form  of  monopoly,  that  by  organ- 
izing one  corporation,  and  transferring  to  it  all  the 
stock  of  various  constituent  corporations,  and  by 
having  the  properties  of  such  companies  conveyed  to 
such  new  corporation,  this  new  company  is  then 
purged  of  all  illegality,  and  that  it  cannot  then  be 
charged  with  being  a  monopoly.  But  if  we  look  to 
the  manner  of  the  organization  of  the  new  corpora- 
tion, and  of  transferring  the  interests  of  the  old  com- 
panies, and  to  the  manner  of  their  control  and  man- 
agement thereafter,  it  can  readily  be  seen  how  much 
substance  and  reality  there  is  in  the  new  corporation. 
There  is  perhaps  sufficient  provision  for  remedies  to 
weed  out  all  illegalities  existing  in  this  form,  if  it 'was 
desired  so  to  do  now,  without  further  legislation. 

In  the  formation  of  the  one  corporation  the  stock 
in  the  constituent  or  existing  companies  is  transferred 
to  some  agency,  to  be  held  until  the  stock  in  all  of  the 
companies  is  so  transferred,  and  then  the  stock  in  the 
new  corporation  is  issued  to  the  holders  of  the  stock 
in  the  individual  corporations  in  exchange  therefor. 
The  organization  of  the  United  States  Steel  Corpora- 
tion is  a  striking  example  of  this  form.  There  three 
persons,  as  incorporators,  subscribing  five  shares  of 
stock  each,  incorporated  the  company  in  New  Jersey, 
with  a  total  authorized  capital  stock  of  eleven  hun- 
dred million  dollars;  it  was  organized  with  the  ex- 
press purpose  of  acquiring  the  outstanding  preferred 
stocks  and  common  stocks  of  the   companies   which 

2»  People  v.  Chicago  Gas  Trust  CJo.,  130  lU.  268,  17  Am.  St.  Rep. 
319,  22  N.  B.  798;  Richardson  v.  Buhl.  77  Mich.  632,  43  N.  W.  1102. 
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became  merged  into  it  The  Distilling  and  Cattle 
Feeding  Company  and  The  American  Glucose  Com- 
pany were  organized  in  substantially  the  same  way. 
The  latter  two  were  held  to  be  illegal,  as  constituting 
monopolies,  because  the  change  in  form  of  organiza- 
tion was  formal,  rather  than  substantial;  that  the 
transfer  of  the  properties  of  the  constituent  com- 
panies to  the  new  corporation  was  merely  a  transfer 
to  the  persons  who  already  owned  the  same.  The 
control  exercised  by  the  new  corporation  over  pro- 
duction and  prices  is  the  same  as  formerly,  and  con- 
stitutes a  virtual  monopoly;  that  any  combination  of 
competing  corporations,  the  necessary  consequence  of 
which  is  the  controlling  of  prices,  or  limiting  of  pro- 
duction, or  suppressing  competition,  in  such  a  way  as 
to  create  a  monopoly,  is  contrary  to  public  policy  and 
void«^ 

But  in  New  Jersey  it  is  held  that  a  corporation, 
having  legislative  authority  for  the  purchase  of  com- 
peting plants  and  business,  can  make  such  contracts 
as  will  render  the  purchase  effective  by  protecting  the 
purchaser  in  the  use  and  enjoyment  of  the  business 
purchased,  although,  as  a  result  thereof,  competition 
is  diminished  or  temporarily  destroyed.  And  such 
contracts  cannot  be  declared  by  the  courts  to  be  re- 
pugnant to  public  policy  and  void,  although  they  tend 
to  produce,  and  may  temporarily  produce,  a  monopoly 
of  the  business  thus  purchased.  By  way  of  explana- 
tion of  this  rule,  it  may  be  said  that  it  appears  to  be 
the  policy  in  this  state  to  permit  a  corporation  to  pur- 

80  DlBtllUng  etc.  Co.  v.  People,  156  111.  448,  47  Am.  St.  Rep.  200, 
41  N.  E.  188;  Harding  v.  American  Glucose  Co.,  182  111.  551,  74 
Am.  St.  Rep.  189,  55  N.  E.  577;  Wilgus'  United  States  Steel  Coi'pora- 
tion,  pp.  74,  75;  Bishop  v.  American  Preserver's  Co.,  157  111.  284, 
48  Am.  St.  Rep.  317,  41  N.  E.  7G5  (six  corporations  merged  into  one 
West  Virginia  corporation). 
Torts,  Vol.  11—60 
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chase  the  stock  and  property  of  other  companies,  and 
this  right  is  sustained  by  some  authority. 

The  New  Jersey  doctrine  is  further  founded  upon 
the  right  of  one  corporation  to  purchase  outright  the 
business  of  others^  imposing  such  reasonable  restric- 
tions upon  the  vendees  as  to  their  engaging  in  the 
same  business  within  a  reasonable  time,  and  oyer  a 
reasonable  area  of  territory,  so  that  the  contracts  in 
this  respect  were  only  in  partial  restraint  of  trade.**^ 
So  have  similar  positions  been  taken  in  Rhode  Island 
and  Massachusetts.  In  a  case  in  the  former  state, 
parties,  who  had  been  carrying  on  business  sepa- 
rately, agreed  to  unite  and  form  a  corporation  for 
the  purpose  of  carrying  on  their  business  together. 
To  this  end,  all  the  parties  turned  in  the  stock,  ma- 
chinery, accounts  and  goodwill  of  their  respective 
concerns,  at  a  certain  valuation,  taking  an  amount  of 
stock  in  the  corporation  represented  by  such  valua- 
tion. It  is  not  disclosed  in  the  report  whether  the 
persons  previously  engaged  in  the  business  were  in- 
dividuals or  corporations.  This,  it  seems,  would  make 
a  material  difEerence  in  the  legality  of  the  corpora- 
tion. Individuals  may  merge  their  individual  busi- 
ness interests  into  a  corporation  when  several  cor- 
porations could  not.  The  law,  in  the  matter  of  the 
organization  of  a  corporation,  allows  a  person  to  sub- 
scribe for  stock  in  a  corporation,  and  transfer  his 
tangible  property  in  payment  thereof.*^  In  Massa- 
chusetts the  right  of  three  existing  corporations  to 
organize  a  new  company  to  carry  on  different,  but 
closely  connected,  business,  each  corporation  making 
a  contract  of  sale  to  the  new  company,  agreeing  to 
discontinue  its  business,  and  not  to  enter  into  any 

81  Trenton  Potteries  Co.  v.  Oliphant,  68  N.  J.  Bq.  507,  78  Am, 
St.  Rep.  612,  43  Atl.  723. 

82  Oakdale  Mfg.  Go.  y.  Garst,  18  R.  I.  484,  49  Am.  St  Rep.  784, 
28  Atl.  973. 
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competitiye  business  for  a  period  of  flye  years,  was 
recognized  as  not  being  in  general  restraint  of  trade.** 
The  Rhode  Island  court  has  this  to  say  with  respect 
to  the  question:  "Undoubtedly,  there  may  be  com- 
binations so  destructive  of  the  right  of  the  people  to 
buy  and  sell  and  to  pursue  their  business  freely  that 
they  must  be  declared  to  be  void  upon  the  ground  of 
public  policy.  In  such  case  the  injury  to  the  public 
is  the  controlling  consideration.  But  it  does  not  fol- 
low that  every  combination  in  trade,  even  though 
such  combination  may  have  the  effect  to  diminish  the 
number  of  competitors  in  business,  is  illegal.  Such 
a  rule  would  produce  greater  public  injury  than  that 
which  it  would  seek  to  cure.  It  would  be  impractica- 
ble. It  would  forbid  partnerships  and  sales  by  those 
engaged  in  a  common  business.  It  would  cut  off  con- 
solidations to  secure  tlie  advantages  of  united  cap- 
ital and  economy  of  administration.  It  would  pre- 
vent all  restrictions  and  exclusive  privileges,  and 
hamper  the  familiar  conduct  of  commerce  in  many 
ways.  There  may  be  many  such  arrangements  which 
will  be  beneficial  to  the  parties  and  not  injurious  to 
the  public.  Monopolies  are  liable  to  be  oppressive, 
and  hence  are  deemed  to  be  hostile  to  the  public  good. 
But  combinations  for  mutual  advantage  which  do  not 
amount  to  a  monopoly,  but  leave  the  field  of  competi- 
tion open  to  others,  are  neither  within  the  reason  nor 
the  operation  of  the  rule."  •* 

In  Minnesota,  a  single  corporation,  with  by-laws 
regulating  the  credit  to  be  allowed  its  members,  dis- 
criminating in  the  price  to  be  paid  for  produce  against 
persons  not  members,  controlling  the  delivery  of  the 

88  Anchor  Electric  Ck).  ▼.  Hawkes,  171  Mass.  101,  68  Am.  St 
Rep.  403,  50  N.  B.  609.  See  Gloucester  etc.  Co.  y.  Russia  Cement 
Co.,  154  Mass.  02,  26  Am.  St.  Rep.  214,  27  N.  E.  1005. 

84  Oakdale  Mfg.  Co.  y.  Oarst,  18  R.  I.  484,  49  Am.  St  Rep.  784» 
28  Atl.  973. 
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same,  providing  a  penalty  by  boycott,  fine  and  sus- 
pension, for  offending  members,  was  held  to  be  an  il- 
legal combination/^  In  Ohio  an  unincorporated 
company  formed  to  continue  for  six  years,  which  in- 
cluded the  manufacturers  of  ninety-five  per  cent  of 
one  line  of  business  in  a  designated  portion  of  the 
United  States,  was  held  void.*®  In  New  York  an  asso- 
ciation of  manufacturers,  for  the  purpose  of  regulat- 
ing the  commodity  manufactured,  with  provision  for 
the  assessment  of  penalties  for  violations,  is  held  in- 
valid,*'^  or  an  association  of  all  or  nearly  all  brick 
manufacturers  or  dealers  in  a  city  formed  for  the  pur- 
pose of  controlling  the  price  of  brick  in  the  interest  of 
its  members  is  against  public  policy.** 

§  495.    Same  Continued— Combinations    by  Various 

Kinds  of  Contracts. — Monopolies  may  be  created  by 
various  kinds  of  contracts  between  individuals,  manu- 
facturers or  producers,  the  effect  or  tendency  of  which 
is  to  create  or  establish  a  monopoly  or  trade  in  any 
particular  trade.  It  may  be  stated,  as  a  general  prop- 
osition, that  all  contracts  in  general  restraint  of 
trade  tend  to  prevent  or  stifle  competition,  which  is 
the  act  that  creates  a  monoply;  contracts  in  par- 
tial restraint  of  trade  do  not  go  to  this  extent.  A 
contract  of  the  latter  class,  removing  the  vendor 
from  the  trade  within  reasonable  limitations  as  to 
time  and  locality,  does  not  affect  the  competition  in 
the  particular  trade  in  a  sufficient  degree  to  merit 
legal  condemnation. 

86  Brtz  ▼.  Prodnce  Exchange,  82  Minn.  173,  83  Am.  St.  Rep.  419, 
84  N.  W.  743. 

36  Emery  v.  Ohio  Candle  Co.,  47  Ohio  St.  321,  21  Am.  St.  Rep. 
819,  24  N.  E.  660. 

87  De  Witt  Wire  Cloth  Co.  v.  New  Jersey  etc.  Co.,  14  N.  Y. 
Supp.  277. 

88  Jackson  v.  Akron  Brick  Assn.,  63  Ohio  St  308,  63  Am.  St 
Bep.  638,  41  N.  E.  257. 
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Because  of  the  fact  that  a  contract  in  general 
restraint  of  trade  naturally  tends  to  monopoly  and 
to  destroy  competition,  we  do  not  appreciate  or  see 
the  force  of  the  argument  made  by  some  writers 
that  there  is  some  conflict  among  the  decisions,  due 
to  a  confusion  of  the  doctrine  against  contracts  in 
restraint  of  trade,  and  that  against  restriction  upon 
competition,  and  that  the  latter  is  of  comparatively 
recent  growth.  It  is  said  that  "contracts  may  .... 
be  entered  into  which,  by  their  terms,  impose  no  re- 
straint on  trade,  but  their  effect  may  be  to  create 
a  monopoly  by  putting  an  end  to  competition.  In 
such  a  case,  the  doctrine  against  contracts  in  re- 
straint of  trade  is  powerless  to  affect  in  any  manner 
the  resulting  combination.  If,  however,  the  doctrine 
against  restraints  on  competition  is  recognized  and 
applied,  the  agreement  will  be  declared  illegal,  and 
the  trust  formed  will  find  itself  unable  to  enforce 
the  contract  as  made."*®  Whenever  competition  is 
affected,  trade  is  likewise  affected,  and  vice  versa. 
This  will  appear  in  a  consideration  of  the  various 
contracts  the  tendency  of  which  is  to  create  a  mo- 
nopoly. For  example,  a  contract  between  salt  manu- 
facturers in  a  large  producing  territory,  for  the  pur- 
pose of  regulating  the  price,  and  the  manner  and  time 
of  receiving  and  distributing  salt,  and  the  manner 
and  price  of  sales,  tends  to  establish  a  monopoly, 
and  destroy  competition,  and  is  a  contract  not  only 
against  competition,  but  against  trade,  because  par- 
ties to  this  contract  may  not  engage  in  the  trade  ex- 
cept in  the  manner  provided  in  the  contract.'*^  And 
so  with  a  contract  between  a  number  of  producers  of 
nearly  the  whole  of  a  commercial  commodity — such  as 
bluestone — with  another  company  to  sell  all  of  such 

89  74  Am.  St.  Rep.  238,  note;  33  Am.  L.  Rev.  68. 

40  Central  Ohio  Salt  Go.  t.  Guthrie,  35  Ohio  St  666. 
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commodity  to  such  company  for  a  term  of  years  at 
certain  prices,  the  sales  to  be  apportioned  among  the 
different  producers.^^  So  with  a  contract  entered 
into  between  independent  dealers  and  manufacturers 
in  the  same  line  of  business,  which  imposes  unreason- 
able restrictions  upon  trade  and  the  freedom  of  the 
parties  thereto,  and  whose  manifest  purpose  and 
natural  tendency  is  to  prevent  competition.^ 

§  496.  Same  Continued— Associations  Between  Man- 
ufacturers and  Dealers. — ^The  voluntary  association 
of  a  number  of  corporations  in  a  particular  trade  or 
line  of  business  or  manufacture,  or  of  dealers  in  a 
particular  product,  including  such  a  per  cent  of  the 
business  in  a  designated  territory  as  to  destroy 
competition,  or  for  the  regulation  of  prices  or  the 
manufacture  of  a  product  by  assessment  of  penalties, 
or  where  the  apparent  purpose  of  the  organization 
is  to  control  the  price,  is  illegal  and  void.^ 

§  497.    Labor  Organizations.— Labor  organizations 

within  reasonable  and  proper  limits  are  beneficial 
to  both   employed  and  employer.    With   respect  to 

41  Cummlngs  v.  Union  Bluestone,  1G4  N.  Y.  401,  79  Am.  St.  Rep. 
655,  58  N.  E.  525. 

42  Texas  Standard  OU  Ck>.  y.  Adoue,  83  Tex.  650,  29  Am.  St 
Rep.  690,  19  S.  W.  274. 

48  Emery  v.  Ohio  Candle  Co.,  47  Ohio  St.  321,  21  Am.  St  Rep. 
819,  24  N.  E.  660;  De  Witt  Wire  Cloth  Co.  v.  New  Jersey  etc.  Co., 
14  N.  Y.  Supp.  277;  Jackson  v.  Brick  Assn.,  63  Ohio  St  308,  53 
Am.  St  Rep.  638,  41  N.  B.  257  (brick);  Nester  v.  Continental  Brew- 
ing Co.,  161  Pa.  St  473,  41  Am.  St  Rep.  894,  29  AtJ.  102  (beer); 
Judd  V.  Harrington,  139  N.  Y.  105,  34  N.  E.  790  (butchers);  Greer 
▼.  Payne,  4  Kan.  App.  153,  46  Pac.  190;  United  States  v.  Hopkins^ 
82  Fed.  529;  Anheuser-Busch  Brew.  Assn.  v.  Houck  (Tex.  Otv. 
App.),  27  S.  W.  692;  Grlffln  v.  Piper,  65  111.  App.  213  (Ice  dealers); 
Chapln  V.  Brown,  83  Iowa,  156,  32  Am.  St  Rep.  297,  48  N.  W. 
1074  (grocers);  Vulcan  Powder  Co.  v.  Hercules  Powder  Co.,  96 
Cal.  510,  31  Am.  St  Rep.  242,  31  Pac  581. 
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what  these  limitations  are^  judicial  opinion  varies. 
If  we  were  to  apply  the  same  strict  ryles  which  the 
courts  have  applied  to  combinations  of  capital,  to 
labor  organizations,  we  would  at  once  see  that  al- 
most every  such  organization  was  inimical  to  the 
law.  Restrictions  upon  trade  caused  by  these  organi- 
zations are  more  readily  perceptible  than  from  or- 
ganizations of  capital.  Certain  rates  of  wages  in  dif- 
ferent lines  of  business  simply  must  be  established 
and  maintained,  or  the  business  cannot  be  carried 
on;  and  employers  are  hardly  permitted  to  employ 
anything  but  union  labor.  The  nature  of  the  labor 
organizations,  and  their  method  of  securing  their  de- 
mands, lay  bare  their  acts  and  their  combination, 
while  the  combination  of  capital  can  be  more  se- 
cretive. 

In  a  very  early  English  case — Rex  v.  Journeymen 
Tailors  of  Cambridge** — it  was  held  that  the  combin- 
ation or  confederacy  to  raise  wages  by  quitting  work 
simultaneously  was  a  conspiracy,  and,  as  such,  pun- 
ishable. An  act  of  parliament  was  afterward  passed 
providing  that  a  combination  of  workmen  for  the 
purpose  of  fixing  wages  was  not  a  conspiracy.**  This 
doctrine  was  never  received  with  favor  in  this 
country,  although  we  find  some  federal  courts  tak- 
ing rapid  strides  back  to  the  doctrine  of  the  Jour- 
neymen Tailors*  case.  Indeed,  some  early  American 
cases  followed  the  same  principle,  holding  it  to  be 
criminal  conspiracy  for  workmen,  by  a  prearranged 
plan,  to  abandon  the  employment  of  their  master.*® 
In  fact,  late  cases  of  this  character  may  be  found  in 
Connecticut  and  Virginia.*'' 

44  8  Mod.  10. 

45  5  (Jeorge  IV,  c.  95. 

46  People  V.  Fisher,  14  Wend.  9,  28  Am.  Dec.  601;  Commonwealth 
T.  Hunt,  4  Met.  Ill,  88  Am.  Dec.  346. 

4T  State  V.  Glldden.  65  Conn.  46,  8  Am.  St  Rep.  28,  4  Atl.  890; 
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In  considering  the  legal  responsibility  of  union 
labor  organizations,  it  must  be.  observed  that  "all 
combinations,  whether  of  capitalists  or  of  workmen, 
for  the  purpose  of  influencing  trade  in  their  special 
favor  by  raising  or  reducing  prices  are  .  ...  il- 
legal."*® The  limit  of  legality  of  "strikes"  most 
generally  expressed  appears  to  be  this:  Employees 
may  lawfully  quit  their  services,  either  singly  or  in 
a  body,  but  if  unlawful  means  are  used  to  uphold  or 
maintain  a  strike,  or  if  the  end  to  be  attained  is 
unlawful,  then  the  strike  is  unlawful.  Strikers 
commit  no  unlawful  act  so  long  as  they  do  not 
resort  to  acts  tending  to  destroy  freedom  of 
action,  such  as  intimidation,  threats  or  violence,  A 
combination  among  employees,  having  for  its  ob- 
ject their  orderly  withdrawal  in  large  numbers,  or  in 
a  body,  from  the  service  of  their  employers,  on  ac- 
count of  a  reduction  in  wages,  although  a  strike,  is 
not  unlawful.*®  They  "have  the  right  to  combine 
and  to  fix  a  price  upon  their  labor  and  refuse  to  work 
unless  that  price  is  obtained.  They  may  use  persua- 
sion to  induce  men  to  join  their  organization,  or  to 
refuse  to  work  except  for  an  established  wage";  but 
all  that  they  do  must  be  done  in  a  peaceable  way.*^ 
But  some  of  our  courts  have  drawn  the  reins  much 
closer.     This  is   true  particularly  in  Pennsylvania, 

Crump  V.  Commonwealth,  84  Va.  927,  10  Am.  St  Rep.  895,  6  S.  B. 
620. 

48  More  Y.  Bennett,  140  111.  69,  33  Am.  St  Rep.  216,  29  N.  B. 

888. 

49  Arthur  V.  Cakes,  C3  Fed.  310;  Longshore  Print  Co.  t. 
Howell,  20  Or.  527,  46  Am.  St.  Rep.  640,  38  Pac.  547;  Snow  t. 
Wheeler,  113  Mass.  179;  In  re  HIgglns,  27  Fed.  443.  "Workmen 
have  a  full  right  to  say  that  they  will  not  work  with  certain  men. 
and  their  employers  must  accept  their  dictation  or  go  without 
their  service":  National  Protective  Assn.  etc.  v.  Cumming,  170  N. 
Y.  315,  88  Am.  St.  Rep.  648,  63  N.  E.  369. 

50  Beck  V.  Railway  etc.  Union,  118  Mich.  497,  74  Am.  St  Rep. 
421,  77  N.  W.  13. 
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where  there  has  been  more  trouble  with   strikes. 
There,  and  in  some  other  states,  union  workmen  may 
not  even  congregate  around  their  former  employer's 
place  of  business,  or  in  that  vicinity ,'^^  nor  may  they 
follow  nonunion  workmen  employed  by  the  master, 
or  gather  around  the  boarding-house  of  such  work- 
men, nor  in  any  manner  interfere  with  them  or  their 
former  employer   by  threats,  menaces,  intimidation, 
ridicule  or  annoyance;**  nor  may  they  display  ban- 
ners and  the  like;*^*  nor  may  they  maintain  a  picket 
or  patrol   in   front  of    the   employer's    premises.*^ 
Some  of  the  decisions  have  gone  further  into  an  ex- 
planation of    what  "threats"  in    truth    and    reality 
means.     "No  man  can  fail  to  see  that  there  may  be 
threats,  and  there  may*  be   intimidations,  and   there 
may   be  molesting,   and  there   may  be  obstructing 
without  there  being  any  express  words  used  by  which 
a  man  should  show  any  violent  threats  toward  an- 
other, or  any  express  intimidation An  inten- 
tion to  create  alarm  in  the  mind  of  a  manufacturer, 
and  so  to  force  his  assent  to  an  alteration  in  the  mode 
of  carrying  on  his  business,  is  an  express  violation  of 
law."""^    "The  men  who  walk  up  and  down  in  front 
of  a  man's  shop  may  be  guilty  of  intimidation,  though 
they  never  raise  a  finger  or  utter  a  word.    Their  at- 
titude   may,    nevertheless,    be   that   of    menace," '^ 

51  Mnrdock  ▼.  Walker,  152  Pa.  St  595,  84  Am.  St.  Rep.  678,  25 
Atl.  492;  Hamilton-Brown  Shoe  Co.  v.  Saxey,  131  Mo.  212,  52  Am. 
St  Rep.  622.  32  S.  W.  1106. 

62  Murdock  v.  Walker,  snpra;  Consolidated  Steel  Co.  y.  Murray, 
80  Fed.  811. 

58  Sherry  y.  Perkins,  147  Mase.  212,  0  Am.  St  Rep.  689,  17  N. 
E.  307. 

64  Yegelahn  v.  Guntner,  167  Mass.  92»  57  Am.  St  Rep.  443,  44 
N.  E.  1077. 

66  Commonwealth  y.  Hunt  4  Met.  Ill,  38  Am.  Dec.  346. 

66  Crump  y.  Commonwealth,  84  Ya.  927,  10  Am.  St  Rep.  906, 
6  S.  E.  620. 
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"Threats  in  language  are  not  the  only  threats  rec- 
ognized by  the  law.  Covert  and  unspoken  threats 
may  be  just  as  effective  as  spoken  threats.*'*^''  "The 
^arguments'  and  ^persuasion'  and  'appeals'  of  a  hostile 
and  demonstrative  mob  have  a  potency  over 
men  of  ordinary  nerve  which  far  exceeds  the  limits 
of  lawfulness.  The  display  of  force,  though  none  is 
actually  used,  is  intimidation,  and  as  much  unlawful 
as  violence  itself."  ^ 

One  of  the  most  drastic  condemnations  of  the  mod- 
em strike  is  found  in  Farmers'  Loan  etc.  CJo.  v. 
Northern  Pacific  R.  R.  Co.,*^®  in  which  the  court  ridi- 
cules the  idea  of  there  being  such  a  thing  as  a  peace- 
able strike,  one  where  there  is  no  force  or  intimida- 
tion  which  will  make  it  unlawful;  that  no  strike  can 
be  effective  without  compulsion  and  force;  that  no 
man  can  devise  a  lawful  strike,  because  compulsion 
is  the  leading  idea  of  it.  No'  recent  cases  are  to  be 
found  upon  the  strict  legal  right  of  workmen  to  com- 
bine and  enforce  compliance  with  their  rules  and 
regulations  by  the  assessment  of  a  penalty.  This 
principle  is  found  enunciated  in  an  early  lower  court 
decision  in 'New  York;®*^  and  the  Joint  Traffic  Asso- 
ciation between  railroads  was  condemned  because  of 
the  penalty  provision  in  the  form  of  their  organiza- 
tion, and  the  same  principle  may  be  applied  to  labor 
unions.®^ 
It  is  likewise  unlawful  for  a  labor  union  and  its 
*  members  to  compel  the  members  of  another  union  to 
desert  it  and  to  become  members  of  the  former,  and 

67  Beck  V.  RaUway  Teamsters'  Protective  Union,  118  Mich.  4©7, 
74  Am.  St  Rep.  421,  77  N.  W.  13. 

68  O'Nell  V.  Behanna,  182  Pa.  St.  236,  61  Am.  St.  Rep.  702^  87  Atl. 
843. 

69  60  Fed.  803,  820. 

60  Master  Stevedores  v.  Walsh,  2  Daly,  1. 

61  United  States  v.  Joint  Traffic  Assn.,  171  U.  S.  605,  19  Sup. 
Ct  Rep.  26. 
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to  threaten  employees  that  there  will  be  strikes  or 
boycotts  if  they  do  not  ,abandon  their  labor  union 
and  join  the  other.**  And  so  where  an  employer  con- 
tracts with  apprentices  whom  he  employs  not  to 
join  a  labor  union,  injunction  will  lie  against  anyone 
who  entices  such  apprentices  to  violate  their  cove- 
nant by  joining  a  union.^ 

§  498.    Same  Continued— Remedies.— Whenever  an 

organization  of  laborers  transcend  the  legal  bounds 
pointed  out  in  the  previous  section,  a  tort  is  com- 
mitted, and  the  injured  employer  may  maintain  an 
action  for  damages  sustained  by  him.  And  while 
there  has  been  a  great  deal  of  contention  in  the 
courts,  and  out  of  them,  that  the  process  of  injunction 
was  a  usurpation  of  power,  it  is  now  generally  well 
settled,  not  alone  by  the  federal  courts,  but  by  the 
state  courts  wherever  the  question  has  been  raised, 
that  injunction  will  lie  against  strikers.  Some  cousts 
grant  the  injunction  upon  the  ground  that  the  acts 
complained  of  constitute  a  nuisance.**  Others  place 
their  decision  upon  the  injury  to  the  business  of  an- 
other, threatened  violence  to  property»or  property 
rights,  when  it  appears  that  the  injury  is  threat- 
ened  and  imminent,   and  will   become  irreparable,^ 

62  Plant  V.  Woods,  176  Masa.  4»2,  79  Am.  St.  Rep.  330,  57  N.  B. 
1011. 

68  Flaccus  T.  Smith,  199  Pa.  St  128,  85  Am.  St.  Rep.  779,  48 
Atl.  894. 

64  Sherry  v.  Perkins,  147  Mass.  212.  9  Am.  St.  Rep.  689,  17  N.  B. 
307;  Casey  ▼.  Clntl  Typo.  Union,  45  Fed.  135;  Cbeur  d'Alene  etc. 
Mln.  Co.  V.  Miners'  Union,  51  Fed.  260. 

66  Longshore  Printing  Co.  y.  Howell,  26  Or.  527,  46  Am.  St.  Rep. 
640,  88  Pac.  547;  Sherry  v.  Perkins,  147  Mass.  212,  9  Am.  St.  Rep. 
689,  17  N.  B.  307;  O'Nell  ▼.  Behanna,  182  Pa.  St.  236,  61  Am.  St. 
Rep.  702,  87  Atl.  843;  Hamilton-Brown  Shoe  Co.  v.  Saxey,  131  Mo. 
212,  52  Am.  St  Rep.  622,  82  S.  W.  1106;  Beck  v.  Railway  Teamsters* 
etc.  Union,  118  Mich.  497,  74  Am.  St  Rep.  421,  77  N.  W.  13;  Murdock 
V.  Walker,  152  Pa.  St  595,  34  Am.  St  Rep.  678,  25  Atl.  492;  Arthur 
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and    though   the  acts  may  subject  them   to   indict- 
ment.^ 

§  499.  The  Tests  of  Illegality  of  Contracts  in  Re* 
straint  of  Trade  and  Monopolies.— Whether  or  not  a 

contract  or  a  combination  is  to  be  pronounced  illegal 
will  depend  upon  public  policy.  Public  good,  or 
public  policy  is  regarded  as  a  proper  ground  or  reason 
for  a  judicial  decision,  and  contracts  are  held  illegal 
because  they  contravene  public  policy.  While  public 
policy  is  somewhat  of  a  vague  and  unsatisfactory 
term,  in  its  ordinary  sense,  it  means  political  expedi- 
ence, or  that  which  is  best  for  the  common  good  of 
the  community,  and  in  that  sense  there  may  be  a 
variety  of  opinion,  according  to  education,  habits, 
etc.  It  is  the  province  of  the  legislature  to  establish 
public  policy,  and  in  the  absence  of  legislative  action^ 
the  courts  must  keep  their  eye  steadily  ui>on  the  in- 
tqj^sts  of  the  public. 

In  determining  whether  or  not  any  of  the  various 
modem  combinations  or  contracts  'between  corpora- 
tions are  legal  or  illegal,  the  fundamental  law  govern- 
ing the  organization  of  corporations  must  be  ob- 
served, where  there  is  a  transformation  of  several  cor- 
porations into  one.  Independently  of  this  considera- 
tion, with  reference  both  to  corporations  and  others, 
whether  or  not  a  combination  or  contract  is  legal, 
will  be  determined  according  to  whether  or  no  it  ac- 
cords with  the  rule  of  public  policy—whether  or  not 
the  modem  way  of  doing  business  is  helpful  to  public 
interests  or  destructive  thereof.  And  this  is  ascei- 
taina1)le   in  a   measure  by   resorting   to   economical 

V.  Oakes,  63  Fed.  327;  Plant  ▼.  Woods,  176  Mass.  492,  79  Am.  St 
Rep.  330,  57  N.  E.  1011;  Thomas  v.  Cincinnati  Ry.  Co.,  62  Fed.  S03: 
In  re  Debs,  158  U.  S.  564,  15  Sup.  Ct.  Rep.  900;  Farmers'  Loan  etc 
Co.  V.  Northern  Pac.  R.  Co.,  60  Fed.  803. 

6«  Vegelahn  v.  Guntner,  167  Mass.  02,  57  Am.  St.  Rep.  443,  44  N. 
B.  1077;  Hamilton-Brown  Shoe'  Co.  v.  Saxey.  sunra. 
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consideratious  and  deductions  according  to  present 
conditions  and  circumstances,  particularly  according 
i:o  the  conditions  and  circumstances  of  a  particular 
trade  or  business  in  question. 

Following  the  last-mentioned  suggestion  further, 
briefly,  it  should  be  remembered  that  the  value  of  the 
history  of  the  law  of  restraints  in  trade  can  hardly 
be  overestimated.  The  general  rules  of  law  have 
been  for  a  large  part  formulated  by  the  common  law, 
and  are  few  in  number.  In  their  use  and  application 
to  present  conditions,  the  continuity  of  the  past  is  a 
necessity,  it  being  absolutely  essential  to  consider 
the  conditions  existing  at  the  time  of  the  formula- 
lion  of  custom  made  law,  and  those  prevailing  at  the 
present  time.  With  industrial  growth  must  come 
development  of  law,  or  else  variant  application  of 
principles.  The  transactions  involved  in  the  earlier 
English  cases  announcing  the  anti-monopoly  and 
anti-restraint  of  trade  doctrines  are  infinitesimal,  as 
compared  with  the  enormous  business  enterprises  of 
the  present  century.  We  must  look  to  the  past  that 
we  may  know  how  the  law  came  to  be  what  it  is,  and 
to  gauge  its  value  in  respect  to  present  needs.  And, 
-on  the  other  hand,  we  must  consider  present  social 
and  economic  conditions  that  we  may  properly  con- 
•ceive  what  is  needful,  and  be  guarded  and  cautious  in 
the  application  of  established  principles,  lest  we  de- 
stroy something  good. 

It  is  not  difficult  for  the  discriminating  and  ana- 
lytical mind  to  ascertain  and  weed  out  all  that  is 
•evil  in  our  present  industrial  condition,  even  by  the 
test  of  the  ancient  common-law  doctrines,  if  we  keep 
•constantly  in  mind  the  variations  between  tradition 
and  the  changing  needs  of  our  country.  If  in  carry- 
ing out  these  precepts  it  should  become  necessary  to 
take  advance  steps  in  regard  to  the  forms  of  engag- 
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ing  in  industrial  affairs,  the  law  in  respect  to  the 
latter  will  have  to  yield  to  the  necessities  of 
the  former.  At  all  times  must  the  general  wel« 
fare  of  the  community,  state  and  nation,  be- 
kept  before  us,  and  if  this  at  times  bears  hard  upon 
a  few,  it  will  be  remembered  that  we  must  yield  cer- 
tain things  when  we  enter  society.  But  when  one 
bears  down  hard  upon  another  by  unjust  methods,, 
such  as  are  outlined  in  this  discussion,  then  there  is 
power  to  call  a  halt. 

These  are  suggestions,  not  attempts  to  forecast 
judicial  or  legislative  policy,  and  in  the  further  dis- 
cussion of  the  subject  the  law  as  it  so  far  appears 
to  be,  is  stated. 

§  500.  Tests  of  Illegality  Continued— Form  of  Organi- 
zation —  Merger  of  Corporations  into  One,  and  Other 

Methods. — First,  with  reference  to  what  one  or  sev- 
eral existing  corporations  may  do  toward  merging: 
and  consolidation,  or  in  purchasing  stock  and  pt*oih 
erty  of  other  corporations,  we  must  look  to  the  ques- 
tion of  corporate  powers.  The  basis  of  the  pioneer 
decisions  pronouncing  the  original  Standard  Oil  and 
Sugar  Trust  agreements  invalid  was  that  it  was  not 
within  the  power  of  corporations,  either  through  the 
individual  acts  of  the  stockholders  or  otherwise,  to 
enter  into  such  a  contract,  the  act  being  ultra  vires.^'^ 
And  it  has  always  been  a  fundamental  principle  of 
corporate  law  that  corporations  cannot  enter  into  a 
partnership  agreement,®®  and  from  time  immemorial 
it  has  been  generally  conceded  that  "it  is  not  within 

67  state  V.  Standard  Oil  CJo.,  49  Ohio  St.  137,  34  Am.  St  Rep.  541, 
80  N.  B.  279;  People  v.  North  River  Sugar  Ret  Co.,  121  N.  Y- 
582,  18  Am.  St.  Rep.  843,  24  N.  E.  834. 

«8  Taylor  on  Corporations,  sec.  130,  note  6;  People  v.  North  River 
Sugar  Ref.  Co.,  supra;  Mallory  v.  Hanaur  Oil  Works,  86  Tenu.  50S^ 
8  S.  W.  896. 
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the  general  powers  of  a  corporation  to  purchase  the 
stock  of  corporations  for  the  express  purpose  of  con- 
trolling their  management,  unless  express  permission 
be  given  so  to  do."®® 

But  it  would  seem  to  be  just  as  legitimate  for  a 
legally  organized  corporation,  one  where  the  capital 
stock  has  all  been  paid  in  properly  (not  one  of  those 
merger  corporations),  to  purchase  whatsoever  prop- 
erty it  pleases,  whether  it  belongs  to  a  corporation 
or  an  individual,  and  to  make  such  a  contract  for  the 
protection  of  its  purchase  as  seems  reasonably  neces- 
sarv  under  the  circumstances.''^  To  sustain  the  form 
of  one  new  corporation  gathering  in  several  others  by 
an  exchange  of  stock,  the  courts  will  have  to  hold 
that  stock  in  other  corporations  may  be  turned  into 
the  new  corporation  by  the  holders  in  the  old,  in  pay- 
ment of  their  subscription,  the  same  ^  as  money  or 
property.  Unless  some  principle  like  this  is  applied, 
there  is  no  way  to  make  the  new  corporation  valia 
unless  the  money  is  actually  paid  in  for  the  stock, 
with  which  the  new  company  may  buy  the  property 
of  the  old  companies.  The  property  of  the  old  com- 
pany cannot  be  turned  in  as  payment  of  the  new 
stock,  because  the  stockholders  do  not  own  it,  except 
through  the  medium  of  their  stock.  Other  features 
of  illegality  entering  into  the  various  combinations 
may  be  instanced — the  forming  of  an  unincorporated 
association  into  which  manufactures  of  a  consider- 
able portion  of  a  given  product  enter,''^  for  the  pur- 
pose of  regulating  prices,  insuring  compliance  with 
the   terms    of  the    organization   by   assessment   of 

69  De  La  Vergne  Ref.  Ck>.  y.  German  Ins.,  175  U.  S.  40,  20  Sup. 
Ct  Rep.  20. 

70  CJoquard  v.  National  etc.  Co.,  171  111.  480,  49  N.  E.  563. 

71  Central  Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St.  666;  Emery  ▼. 
Ohio  Candle  Co.,  47  Ohio  St.  320,  21  Am.  St  Rep.  819,  24  N.  B. 
660. 
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penalties.'*  The  assessment  of  penalties  was  the 
unlawful  element  of  the  Joint  Traffic  Association 
and  the  Trans-Missouri  Freight  Association,  which 
brought  upon  those  organizations  the  condemnation 
of  the  supreme  court  of  the  United  States.'*  But 
new  organizations  were  quickly  formed  by  the 
various  railroad  companies,  eliminating  all  penalties 
from  their  rules  and  regulations,  purporting  upon 
their  face  to  leave  each  railroad  perfectly  free  to  act 
with  respect  to  any  matter  of  freight  or  passenger 
traffic  freely  and  independently,  according  to  its  own 
volition.  It  is  a  notable  fact  that  the  various  asso- 
ciations of  roads  covering  the  entire  country  still 
exist,  monthly  meetings  are  held,  and  if  one  road  de- 
sires to  make  an  excursion  rate,  report  of  that  re- 
quest or  desire  is  made  to  the  association,  action  is 
taken  at  the  oneeting,  the  request  is  granted  or  "dis- 
approved," and  the  railroad  acts  independently,  of 
its  own  volition,  according  to  the  action  of  the  asso- 
ciation, the  effect  being  the  same  as  under  the  old 
form  of  organization  and  as  before  the  condemna- 
tion of  their  methods  by  the  supreme  court  of  the 
United  States.  In  case  of  any  judicial  inquiry  no 
testimony  can  be  developed  to  show  what  the  mov- 
ing spirit  of  such  action  is.  Absolute  secrecy  and 
inability  of  the  law  to  obtain  information  permits 
the  various  forms  of  combinations  to  go  on,  so  far  as 
all  appearances  are  concerned,  as  complying  with 
the  law.  But  we  know  there  is  a  combination,  con- 
cert of  action,  but  no  proof  can  be  obtained,  because 
nothing  is  committed  to  writing  except  that  which 
appears  lawful. 

71  Id.;  De  Witt  Wire  Cloth  Co.  y.  New  Jersey  etc.  Co.,  14  N. 
Y.  Supp.  277. 

78  United  States  v.  Trans-Missouri  Freight  Assn.,  166  U.  S.  322, 
17  Sup.  Ct,  Rep.  540;  United  States  v.  Joint  Traffic  Assn.,  171  U. 
S.  505,  9  Sup.  Ct.  Rep.  25. 
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An  instance  of  this  secret  mode  of  indirectly  doing 
what  the  law  forbids  may  be  found  the  various  "sell- 
ing agency  corporations,"  which  are  now  invading 
every  portion  of  this  country.  A  "tramp  corpora- 
tion" is  organized  in  some  one  of  the  favorable 
states,  and  contracts,  valid  on  their  face,  are  made 
by  which  all,  or  nearly  all,  dealers  or  manufacturers 
in  a  particular  line  authorize  the  selling  corporation 
to  act  as  the  selling  agent  for  such  dealer  or  manu- 
facturer. On  the  side,  a  memorandum  unsigned,  or 
an  oral  agreement,  is  made,  which  covers  the  sale  of 
the  entire  output  or  product  of  the  dealer  or  manu- 
facturer, and  the  prices  at  which  sales  shall  be  made, 
thus  securing  a  virtual  monopoly  of  a  trade,  in  the 
United  States,  in  a  state,  or  in  a  county  or  city. 

Another  new  form  of  organization  which  has  been 
recently  condemned  by  the  federal  courts  is  the 
Northern  Securities  Company,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  New  Jersey,  the 
statutes  of  which  state  authorize  corporations  to  ac- 
quire and  purchase  stock  of  other  corporations.  The 
securities  company  acquired  the  majority  of  the  stock 
in  competing  railroads  for  the  purpose  of  securing 
unity  of  interest  and  controlling  the  business  and 
affairs  of  such  companies.  This  form  of  organiza- 
tion was  held  to  be  within  the  national  anti-trust  law 
and  invalid,  and  is  a  just  rebuke  to  the  New  Jersey 
"tramp  corporation."  ""^ 

§  501 .  Tests  of  Illegality  Continued— To  What  Extent 
Trade  may  be  Pushed. — The  matter  of  the  greatest 
difficulty  in  determining  when  a  contract  in  restraint 
of  trade  or  a  combination  passes  the  border  line  of 
legality,  and  constitutes   an  illegal   monopoly,  is  to 

Tsa  United  States  r.  Northern  Securities  Co.  (April  9,  1908),  120 
Fed.  721. 
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arrive  at  a  proper  solution  as  to  what  extent  individ- 
uals may  push  their  trade.  English  and  American 
law  seems  now  to  be  in  discord.  After  many  years 
of  litigation  in  England  the  house  of  lords  in  1892 
rendered  a  decision  in  clear  recognition  of  a  com- 
bination of  ship  owners,  formed  for  the  express  pur- 
pose of  controlling  prices  and  preventing  competi- 
tion.'^* Several  steamship  companies  entered  into  a 
conference  to  secure  exclusive  control  of  a  trade,  and 
to  destroy  competition  by  offering  certain  rebates  to 
shippers  to  secure  their  business.  It  was  considered 
that  in  pursuance  of  the  right  to  push  their  trade, 
to  keep  it  within  their  own  hands  and  to  exclude 
others,  it  was  lawful  to  offer  special  inducements, 
such  as  the  giving  of  a  rebate.  A  full  review  of 
the  cases  in  England  is  made  in  the  different  opin- 
ions rendered  in  the  case,  and  the  conclusion  is 
reached  finally  that  this  was  but  a  legitimate  exer- 
cise of  the  right  to  push  trade,  the  adoption  of  law- 
ful means  to  keep  it  and  drive  others  out,  a  "peace- 
able and  honest  combination  of  capital  for  purposes 
of  trade  combination,"  which  are  not  under  the  ban 
of  the  common  law,  and  if  they  are  to  be  held  illegal, 
it  must  be  by  legislation.  A  recent  legal  writer 
points  to  this  decision  as  "an  authority  in  the  most 
conclusive  form  that  such  a  combination  in  England, 
though  the  law  might  not  enforce  it,  never  was 
illegal,  in  the  absence  of  a  statute  making  it  so, 
either  civilly  or  criminally,  notwithstanding  all  the 
dicta  in  the  opinion  of  different  judges,  and  the  re- 
marks of  writers  of  legal  treatises."  '^^  If  this  be 
true,  much  of  what  has  been  said  in  this  chapter  is 
wrong,  because  we  have  proceeded  in  the  considera- 
tion of  all  the  illegal  combinations,  and  the  like,  upon 

74  Mogul  steamship  Co.  v.  McGregor,  L.  R.   21  Q.  B.  524. 
76  Stickney  on  State  Control  of  Trade,  etc.,  82. 
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the  theory  that  the  courts,  and  the  legislation  too, 
have  been  following  and  applying  common-law 
principles. 

What,  then,  shall  be  said  by  way  of  justification 
of  what  our  American  courts  have  said  and  done? 
Have  they  been  wrongly  interpreting  the  common 
law,  or  have  the  English  courts  changed  views? 
Justice  Peckham  made  it  clear  that  the  national 
trust  law  aimed  at  only  those  contracts  which  were 
invalid  at  common  law.''^  The  only  suggestion 
which  we  feel  warranted  in  making  is  that  the 
English  case  was  one  in  injunction  to  prevent  the 
combining  companies  from  carrying  out  their  com- 
bination, and  while  it  was  necessary  to  determine 
the  question  of  legality  of  the  combination  in  order 
to  arrive  at  a  conclusion  as  to  the  right  of  action,  the 
problem  uppermost  in  the  minds  of  the  court  was 
one  of  procedure,  and  in  looking  to  the  remedy  for 
a  conspiracy  the  court  could  find  no  precedent  for 
the  action,  and  refused  "to  mold  and  stretch  the  law 
of  conspiracy  in  order  to  keep  pace  with  the  calcula- 
tions of  political  economy."  It  remained  for  Amer- 
ican courts  to  take  the  first  stand  toward  a  recogni- 
tion of  a  right  of  action  by  individuals  for  this  kind 
of  a  conspiracy. 

No  doubt  a  large  corporation,  legally  organized^  or 
individuals,  may  push  their  trade  as  vigorously  as 
possible,  selling  goods  low,  offer  special  inducement, 
and  so  long  as  they  do  not  adopt  unlawful  means,  or 
their  acts  or  dealings  are  unattended  by  circum- 
stances of  dishonesty,  intimidation,  molestation,  they 
have  not  transgressed  the  law.  Joint  or  aggrega- 
tions of  capital  properly  formed  may  do  the  same 
thing.     It  has  been  said :  "The  truth  is,  that  the  com- 

76  United  states  v.  Joint  Traffic  Assn.,  171  U.  S.  505,  9  Sup. 
Ct  Rep.  26. 
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bination  of  capital  for  purposes  of  trade  and  compe- 
tition is  a  very  different  thing  from  such  a  combina- 
tion of  several  persons  against  one,  with  a  view  to 
harm  him." 

The  supreme  court  of  appeals  of  West  Virginia,  in  a 
recent  case,  have  followed  the  late  English  case"'  in 
an  action  of  trespass  on  the  case  against  the  Standard 
Oil  Company,  it  being  held  that:  "The  mere  operation 
of  a  lawful  business  bv  lawful  means  as  a  combination 
between  corporations  or  individuals  to  draw  to  them- 
selves business  from  other  competitors,  however 
hurtful  to  the  latter,  is  not  a  conspiracy  which  is 
actionable.  Combinations  in  business  cannot  be 
made  the  subject  of  an  action,  though  damage  to 
competitors  resulting  therefrom,  unless  something 
Is  done  without  which  the  combination  would  give  a 
right  of  action.  An  agreement  between  corpora- 
tions or  individuals,  for  the  sole  purpose  of  getting 
trade  into  one  corporation  or  person,  though  it 
causes  damage  to  others,  is  not  actionable.  Com- 
binations in  business  not  in  the  free  competition  of 
trade  nor  for  the  sole  benefit  of  the  business,  but  to 
induce  the  withdrawal  of  custom  from  another, 
solely  for  the  purpose  of  wantonly  injuring  him,  is 
actionable  as  an  unlawful  conspiracy.  Combinations 
in  business,  wantonly  and  maliciously  formed  to  in- 
duce a  person  to  violate  his  contract  with  a  third 
person,  to  the  injury  of  the  latter,  are  unlawful,  and 
actionable."  '^^  The  test  of .  illegality,  however, 
adopted  by  the  earlier  as  well  as  late  American 
cases,  is  the  apparent  purpose  or  effect  of  a  con- 
tract  or  combination;   if   it  is  to    thwart    competi- 

77  Mogul  Steamship  Co.  y.  McGregor,  App.  Cas.  (1892)  25;  ante, 
note,  74. 

78  West  Virginia  Transp.  Co.  y.  Standard  Oil  Co.  (1902),  50  W. 
Va.  611,  88  Am.  St.  Rep.  895,  40  S.  E.  591  (Brannon,  J.). 
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tion  or  if  it  has  a  natural  tendency  so  to  do^  it  is 
illegal.  And  tills  is  tlie  ruling  principle  witli  the 
American .  courts  in  determining  whether  any  con- 
tract or  combination  is  in  restraint  of  trade  or  com- 
I>etition.  They  do  not  make  nice  discriminations  as 
to  how  much  they  will  injure  the  public,  how  much 
they  will  destroy  competition,  but  will  only  consider 
from  the  nature  of  the  contract  or  combination 
whether  the  purpose  or  natural  tendency  of  the  same 
will  be  to  destroy  competition;  "it  is  enough  to  know 
that  the  inevitable  tendency  of  such  contracts  is  in- 
jurious to  the  public."''^  It  is  considered  unwise 
and  unsafe  to  leave  it  open  to  the  courts  to  deter- 
mine to  what  extent  competition  or  trade  has  been 
interfered  with. 

These  are  the  principles  by  which  we  arrive  at  the 
public  wrong.  But  in  ascertaining  whether  the 
public  wrong  reaches  and  affects  the  individual  so 
as  to  give  him  a  right  of  action,  we  must  bring  some 
injury  home  to  him, 

§  502.    Conspiracy— Action  for.— it  is  well  that  we 

have  a  proper  conception  of  "conspiracy,"  as  this  is 
the  gist  of  the  civil  action  in  this  class  of  cases.  At 
common  law  it  consisted  of  an  unlawful  agreement 
on  the  part  of  two  or  more  persons  to  do  some  unlaw- 
ful act,  and  was  punished  criminally,  the  gist  of  the 
crime  being  the  mere  conspiracy — it  being  complete 
whether  followed  by  an  overt  act  or  not.  A  civil 
action  will  likewise  lie  for  a  conspiracy,  but  unlike 
the  crime,  the  gravamen  in  the  civil  action  is  not 
conspiracy,  there  being  no  right  of  action  unless 
there  is  an  overt  act,  the  gist  being  malice,  and 
damage  done  in  pursuance  of  the  conspiracy,  the  con- 

79  Central  Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St.  666;  PUhburn  y. 
Chicago*  171  111.  338.  63  Am.  St  Rep.  236,  49  N.  B.  532;  United 
States  y.  Addyston  Pipe  etc.  Co.,  85  Fed.  271. 
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spiracy  being  matter  of  aggravation.  The  grounds 
of  recovery  in  such  action  are  not  identical  with 
the  elements  of  the  crime.  "The  essence  of  a 
conspiracy,  so  far  as  it  justifies  a  civil  action  for 
damages,  is  a  concert  or  combination  to  defraud,  or 
to  cause  other  injury  to  persons  or  property,  which, 
because  of  acts  done  in  pursuance  of  such  conspiracy, 
actually  results  in  damages  to  the  person  or  property 
of  the  person  injured  or  defrauded."®®  "A  con- 
spiracy cannot  be  made  the  subject  of  a  civil  action, 
unless  something  is  done,  which,  without  the  con- 
spiracy, would  give  a  right  of  action.  The  damage 
is  the  gist  of  the  action,  not  the  conspiracy."  ®*  A 
civil  action  will  lie  for  a  combination  or  conspiracy, 
by  fraudulent  and  malicious  acts,  to  drive  a  trader 
out  of  business,  resulting  in  damage,  but  the  gist  is 
the  fraud  and  the  malice.^  Whether  this  is  in  any- 
wise changed  by  any  of  the  anti-trust  laws  is  a  ques- 
tion. They  provide  in  addition  to  the  penalties  pre- 
scribed, that  "any  person  who  shall  be  injured  in 
his  business  or  property  by  any  other  person  or  cor- 
poration or  association  or  partnership,  by  reason  of 
anything  forbidden  or  declared  to  be  unlawful,"  may 
sue  and  "recover  twofold  the  damages  by  him  sus- 
tained." To  cause  injury,  it  must  be  shown  that 
some  malice  was  directed  toward  such  person,  some 
fraud  was  practiced  on  him,  or  that  some  actual 
damage  was  done  to  his  business  or  property.  This 
cannot  be  shown  by  mere  proof  of  the  unlawful  acts. 
We  are  led  to  inquire  what  the  statutes  have  added 

80  Doremus  v.  Hennessy,  62  111.  App.  391,  402;  Parker  v.  Hunt- 
ingdon, 2  Gray,  124;  Van  Horn  v.  Van  Horn,  52  N.  J.  L.  284,  20 
Atl.  485;  Boutwell  v.  Marr,  71  Vt.  1,  76  Am,  St.  Rep.  746,  42 
Atl.  607;  State  v.  Stewart,  59  Vt.  273,  59  Am.  Rep.  710,  9  Atl.  559; 
Gatzow  V.  Buening,  106  Wis.  1,  80  Am.  St.  Rep.  17,  81  N.  W.  1003. 

81  Robertson  v.  Parks,  76  Md.  118,  24  Atl.  411. 

82  Van  Horn  v.  Van  Horn,  supra. 
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to  the  already  existing  common-law  right  of  action. 
The  monopoly  injuring  the  public  resembles  the 
nuisance  injuring  the  public.  To  give  an  individual 
a  right  of  action,  both  must  directly  or  proximately 
cause  him  injury. .  In  the  review  of  the  decided 
cases,  however,^  we  find  one  case  where,  for  the 
mere  combination  which  injures  the  business  of  an 
individual,  there  may  be  a  right  of  action. 

No  persons,  individually  or  by  combination,  have 
the  right  to  directly  or  indirectly  interfere  or  disturb 
another  in  his  lawful  business  or  occupation,  or  to 
threaten  to  do  so,  for  the  sake  of  compelling  him  to 
do  an  act  which,  in  his  judgment,  his  own  interest 
does  not  require.  It  is  not  lawful  to  interfere  with 
another's  trade  either  by  fraud  or  by  molesting 
customers,  or  by  preventing  persons  from  working 
for  him,  or  causing  persons  to  leave  his  employ  by 
fraud  or  physical  or  moral  intimidation  or  persua- 
sion. If  a  conspiracy  be  formed  for  such  purposes 
and  is  followed  by  an  overt  act  which  causes  damage, 
all  who  are  connected  with  the  conspiracy  are  re- 
sponsible.®* 

§  503.    The  Civil  Action  In  Tort.— A  monopoly  op 

strike  is  a  public  wrong,  and  may  be  a  private  wrong. 
So  far  in  this  chapter  we  have  considered  conspir- 
acies against  trade  from  the  standpoint  of  the  public 
wrong,  and  we  shall  now  take  up  the  private  injury. 
A  number  of  American  cases  have  been  decided  in 
recent  years  to  the  effect  that  an  individual  has  a 
right  of  action  against  a  person  or  a  combination  of 
persons  for  an  injury  to  his  business.  It  is  our  pur- 
pose to  analyze  these  decisions  and  to  set  forth  th'. 
principles  which  we  think  govern  the  right  to  main- 
tain this  class  of  actions. 

88  See  sec.  504,  post 

84  Doremus  y.  Hennessy,  176  111.  608,  68  Am.  St.  Rep.  203,  52  N. 
E.  024. 
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One  may  have  a  right  of  action  against  another 
who,  singly,  unlawfully  interferes  with  his  business, 
but  that  is  not  a  conspiracy  against  trade,  and  so  is 
eliminated  from  this  discussion.  It  is  only  a  com- 
bination between  two  or  more  persons  who,  by  some 
unlawful  means,  cause  injury  to  the  business  of 
another,  that  concerns  us  here. 

The  legal  doctrines  relating  to  civil  actions  for  con- 
spiracy have  been  stated  in  the  previous  section  in 
order  to  lay  the  foundation  for  this  discussion.®*^  It 
is  there  seen  that  there  is  no  right  of  action  for  a 
mere  conspiracy,  and  where  it  is  carried  into  execu- 
tion, causing  injury,  the  gist  of  the  action  is  the 
malice  or  the  damage  to  property.  Perhaps  the  only 
instances  of  civil  actions  in  damages  found  among 
the  common-law  decisions  were  those  for  malicious 
prosecution.®®  We  maintain  that  it  has  always  been 
possible  under  the  common  law,  and  in  this  country 
without  the  aid  of  the  "trust"  statutes,  for  an  in- 
dividual to  maintain  an  action  against  persons  in 
combinations  or  restrictions  in  trade,  when  their  acts 
are  directed  toward  the  individual,  and  are  done 
wrongfully  and  maliciously,  or  if  done  in  furtherance 
of  a  wrongful  and  malicious  combination.  Mar- 
shall, J.,  says:  "There  is  clamor  for  laws  to  prevent 
combinations,  while  law  exists  that  condemns  most 
of  them,  which  is  as  old  as  the  common  law  itself, 
and  sufficiently  severe  to  remedy  much  of  the  mis- 
cliief  complained  of  that  is  actual."®''  And  how 
different  is  the  effect  of  the  statutes,  providing,  as 
they  do,  that  "any  person  who  shall  be  injured  in  his 
business  or  property  by  any  other  person  or  corpora- 

8B  Ante,  sec.  502. 

86  Ante,  sec.  415. 

87  Gatzow  T.  Buenlng,  100  Wis.  1,  SO  Am.  St  Rep.  17,  SI  N.  W. 
1003. 
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tion  or  association  or  partnership,  hj  reason  of  any- 
tMng  forbidden  or  declared   to  be  unlawful  by  this 
act*'?     Does  this  mean  that  because  we  may  find  the 
monopoly  in  our  midst,  which  the  court  may  feel 
satisfied  is   guilty  of  the  public  wrong,  that  that 
per  86  injures  the  individual,  or  must  the  latter,  as  he 
would  have  to  have  done  without  the  aid  of  the 
statute,  show  where  the  monopoly  has,  by  some  un- 
lawful means  specially  directed  toward  him,  injured 
him?     The  latter  seems  to  be  the  correct  view,  as  the 
statutes  further  provide  that  he  may  "recover  two- 
fold the  damages  by  him  sustained,  and  the  costs  of 
suit.''     The  individual  has  the  right  to  be  protected 
against  certain  kind  of  conduct,  and  as  to  him,  what 
passes  the  legal  line  or  boundary?    The  rights  of  the 
individual  and  of  a  legitimate  association  of  capital 
(and  by  this  is  meant  to  eliminate  tramp   corpora- 
tions and  the  illegal  combinations  and  associations)^ 
to  trade  are   equal,  and    they  may  both    push   their 
trade  by  any  lawful  means;  each  has  a  right  by  such 
means  to  keep   the   trade  in  his  own  hands  and  to 
drive  the  other  out.     If  a  dozen   wealthy   men   com- 
bine their  wealth  and  buy  out  a  single  industry,  for 
the  purpose   of  carrying  on  that  trade,  but  with  no 
view  to  injure  a  small  trader,  the  latter  cannot  com- 
plain.    The  only  ground  for  individual  complaint  is 
where  there  is  a  combination  formed  improperly,®®  or 
though  properly,  which  does  a  lawful  act  by  unlaw- 
ful means,  or  where  there  is  intimidation,  molestation 
or  actual   injury.     In  the  language   of  Lord  Bo  wen, 
"competition,   however  severe,  •  •  .  .  if   unattended 
by  circumstances  of  dishonesty,  intimidation,  moles- 
tation, or  such  illegalities  as  I  have  referred  to,  gives 

88  Ante,  sec.  600. 

89  Ante,  see.  500. 
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rise  to  no  cause  of  action  at  common  law."  ^  Law- 
ful competition  that  may  injure  the  business  of 
another,  even  though  successfully  directed  to  driving 
that  other  out  of  business,  is  not  actionable.  An 
examination  of  the  cases  so  far  decided  will  disclose, 
with  slight  exception,  that  there  was  in  all  of  them 
special  effort  on  the  part  of  the  defendants  to  coerce 
in  various  ways,  by  contract,  or  other  concerted  acts 
directed  toward  the  individual.  It  is  believed  that  a 
combination  of  persons  to  restrict  legitimate  trade  or 
commerce  in  any  field  will  not  interfere  with  in- 
dividual freedom,  until  some  overt,  unlawful  act  by 
some  member  or  agent  of  the  combination  is  com- 
mitted in  carrying  out  its  purposes,  which  causes 
some  direct  injury  to  the  individual.®^  Anyone  who 
suffers  special  injury  may  maintain  an  action  under 
the  anti-monopoly  law.®* 

§  504.    Same    Continued— The    Cases    Reviewed. — 

Having  set  forth  the  principles  underlying  the  right 
of  private  action,  the  decided  cases  will  here  be  re- 
viewed. 

It  is  unlawful  and  actionable  for  one  man,  as,  for 
instance,  a  member  of  an  association  of  laundrymen, 
from  unlawful  motives,  to  interfere  with  another's 
business,  by  fraud  or  misrepresentation,  or  by 
molesting  his  customers,  or  by  preventing  others 
from  working  for  him,  or  causing  them  to  leave  his 
employ  by  fraud  or  misrepresentation,  or  physical  or 
moral  intimidation  or  persuasion;  and  where  such 
acts  are  done  by  one  in  pursuance  of  a  conspiracy, 
they  are  overt  acts,  which  render  all  connected  there- 

90  Mo^l  steamship  Co.  v.  McGregor,  App.  Cas.  (1892)    25. 

91  Gatzow  V.  Buening,  106  Wis.  1,  80  Am.  St  Rep:   17,  81  N. 
W.   1003. 

•2  Rourke  v.  Elk  Drug  Co.,  75  App.  Div.  145,  77  N.  Y.  Supp.  373. 
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•with  personally  liable.®*  A  member  of  a  combina- 
tion of  liverymen  in  a  city  to  monopolize  the  livery 
business  may  become  liable,  and  his  act  will  render 
all  the  members  liable,  where  after  letting  vehicles 
to  a  customer  to  be  used  at  a  funeral,  upon  finding 
that  the  liveryman  in  charge  of  the  funeral  is  not  a 
member  of  the  association,  but  an  independent,  with- 
draws the  vehicles  and  refuses  to  allow  the  customer 
to  use  the  same.®*  A  right  of  action  exists  in  favor 
of  a  merchant  who  has  been  boycotted  by  a  combina- 
tion of  produce  merchants,  who  discriminate  in  the 
price  to  be  paid  for  produce  against  persons  not 
members,  who  control  the  delivery  of  produce,  the 
boycott  being  provided  for  by  their  constitution  and 
by-laws.®*  Withdrawal  of  patronage  from  a  person 
by  members  of  an  association  by  concerted  action 
becomes  illegal  when  the  concerted  action  is  pro- 
cured by  the  coercion  of  a  by-law  which  imposes  a 
fine  or  penalty  upon  any  member  who  violates  it.®* 
A  combination  of  retail  lumber  dealers  to  destroy 
the  business  of  brokers  and  commission  dealers,  who 
do  not  keep  a  lumber-yard  with  an  assorted  stock  of 
lumber,  by  coercing  wholesalers  to  refuse  to  make 
sales  to  such  brokers  or  lose  the  business  of  the  mem- 
bers of  such  combination,  is  unlawful,  and  renders 
the  member  who  procures  such  action  liable.®^  A 
conspiracy  to  control  the  trade  in  a  particular  line 
in  a  city   resulting  in  injury  to  an   individual   gives 

f  3  Doremas  v.  Hennefisy,  176  111.  60S,  68  Am.  St.  Rep.  203,  52 
N.  E.,924. 

»4  Gatzow  V.  Buenlng,  106  Wis.  1,  80  Am.  St.  Rep,  17,  81  N.  W. 
1003. 

9B  Ertz  y.  Produce  Exchange  Co.,  82  Minn.  173,  83  Am.  St.  Rep. 
419,  84  N.  W.  743.  See  79  Minn.  140,  79  Am.  St.  Rep.  433,  81  N. 
W.    737. 

f  6  Boutwell  V.  Marr,  71  Vt  1,  76  Am.  St.  Rep,  746,  42  Atl.  607. 

•7  Jackson  y.  Stanfleld,  137  Ind.  592,  36  N.  E.  345,  37  N.  E.  14. 


S  504  CONSPIRACIES  AGAINST  TRADE.  972 

him  a  right  of  action.^®  Threatening  customers  of 
another  with  suits  for  infringement  of  patents,  and 
depreciation  of  their  goods,  gives  rise  to  a  cause  of 
action.®® 

There  is  no  doubt  of  the  correctness  of  the  doc- 
trine as  stated  by  the  Indiana  court  that  "the  great 
weight  of  authority  supports  the  doctrine  that  where 
the  policy  pursued  by  a  trade  or  business  is  of  a 
menacing  character,  calculated  to  destroy  or  injure 
the  business  of  another,  either  by  threats  or  intimi- 
dation, it  becomes  unlawful,  and  the  person  inflict- 
ing the  wrong  is  amenable  to  the  injured  party  in  a 
civil  action  for  damages  therefor.  It  is  not  a  mere 
passive,  let  alone  policy,  a  withdrawal  of  all  business 
relations,  intercourse  and  fellowship  that  creates  the 
liability,  but  the  threats  and  intimidation."  *®® 

So  far  the  cases  have  all  been  instances  of  overt 
acts;  but  we  find  a  federal  case  under  the  national 
anti-trust  law,  where  an  action  was  held  maintain- 
able against  a  company  because  of  a  combination  of 
all  acceptable  dealers  in  the  particular  line  within  a 
city  and  within  a  radius  of  two  hundred  miles,  merely 
because  the  business  of  the  complainant  as  a  dealer 
was  affected  by  the  association.*®*  A  combination 
to  induce  persons  not  to  deal  with  another,  or  to 
enter  into  contracts,  is  an  actionable  wrong  when 
carried  into  execution.  Every  man  has  a  right  to 
full  freedom  in  disposing  of  his  own  labor  or  capital^ 
and  anyone  who  invades  that  right  without  lawful 
cause  commits  a  legal  wrong.*®*    In  Minnesota,  how- 

«8  Murray  t.  McGarlgle,  60  Wis.  483,  34  N.  W.  522. 
o«  Buffalo  Lubricating  Co.  v.  Standard  Oil  Co.,  106  N.  Y.  669,  12 
N.  B.  826. 

100  Jackson  v.  Stanfleld,  supra. 

101  Lowry  v.  Tile  Mantel  etc.  Assn.,  106  Fed.  38. 

102  Doremus  v.  Hennessy,  176  111,  608,  68  Am.  St  Rep.  203.  62 
N.  B.  924. 
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ever,  a  voluntary  association  of  lumber  dealers,  who 
agreed  not  to  sell  to  any  manufacturer  or  wholesale 
dealer  who  should  sell  lumber  directly  to  consumers 
not  dealers,  was  held  not  liable  to  an  action  in 
damages.*^®  So  an  association  of  business  men  may 
be  formed,  and  they  may  unitedly  agree  to  refuse  to 
deal  with  anyone  who  does  not  pay  their  bills.*^ 
Two  cases  are  found  in  Khode  Island  and  Tennessee 
holding  directly  opposite  doctrine  upon  the  effect  of  a 
notice  by  a  plumbers'  association  that  it  will  with- 
draw its  patronage  from  wholesale  dealers  who  sell 
to  anyone  not  members  of  the  association.*^ 

A  complaint  charging  persons  with  making 
threats,  intimidation,  with  libels  on  plaintiff's  busi- 
ness reputation,  with  the  use  of  slanderous  language 
affecting  their  business  character,  and  directly  affect- 
ing their  business,  and  with  interfering  with  their 
advertising,  and  preventing  them  in  reaching  cus- 
tomers in  the  ordinary  way,  clearly  shows  a  cause  of 
action  at  common  law.*^ 

108  Botan  Mfg.  Co.  t.  Hollls,  54  Minn.  223,  40  Am.  St.  Rep.  319, 
55  N.  W.  1119. 

104  Brew&ter  v.  Miller's  Sons,  101  Ky.  368,  41  S.  W.  301. 

105  Macauley  y.  Tierney,  19  R.  I.  255,  61  Am.  St  Rep.  770,  83 
Atl.  1;  Bailey  v.  Master  Plumbers,  103  Tenn.  99,  52  S.  W.  853. 

106  Rourke  y.  Elk  Drug  Co.,  75  App.  Div.  145,  77  N.  Y.  Supp.  378. 
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§  505.  The  Title  of  This  Chapter— The  Rights  Vio- 
lated.-—The  wrongs  considered  in  this  chapter  are 
violations  of  certain  rights,  called  civil  rights,  some 
of  which  are  peculiar  to,  and  largely  the  creatures  of, 
American  jurisprudence,  while  others   have  always 


975  RELIGIOUS  RIGHTS.  |  5<W 

been  a  part  of  our  fundamental   law.    They   are  of 
Buch  nature  as  that  they  cannot  be  logically  consid- 
ered in  the  preceding  chapters  relating  to  violations 
of  rights  in  peraonantj  and   so  we  designate  them  as 
constitutional  relative  rights. 

§  506.  Religious  Rights.— in  Percey  v.  Powers/  the 
following  excellent  statement  of  our  religious  rights 
is  found:  "One  of  the  great  causes  which  led  to  the 
settlement  of  the  American  colonies  was  the  desire 
of  the  immigrants  that  their  government  should  not 
make  discrimination  against  them  because  of  their 
religious  tenets.  It  was  not  so  much  that  they 
esteemed  any  particular  privilege  denied  them  as  of 
value  sufficient  to  warrant  their  expatriation,  but 
they  insisted  upon  the  more  general  doctrine  that 
their  belief  or  disbelief  on  religious  topics  should  not 
debar  them  from  rights  which  the  law  affords  to 
other  subjects.  Even  up  to  the  time  of  the  Revolu- 
tion this  doctrine  had  not  broadened  out  into  the 
principle  which  we  now  consider  just;  for  in  the  col- 
onial constitution  of  July  2,  1776,  equality  of  rights 
was  claimed  for  only  those  of  Protestant  faith, 
the  language  being  'that  no  Protestant  inhab- 
itant of  this  colony  shall  be  denied  the  enjoy- 
ment of  any  civil  right  merely  on  account  of 
his  religious  principles.'  But  evidently  the  framers 
of  that  instrument  were  aiming  to  establish  a  rule  of 
action  which  should  control  the  operations  of  all  de- 
partments of  the  government  they  were  forming,  and 
not  merely  to  guard  the  rights  they  had  previously 
possessed.  It  was  because  those  rights  had  been  in- 
adequate that  they  had  repudiated  the  government 
which  refused  to  enlarge  them,  and  to  secure  such 
extension  the  new  government  was  organized.''    Re- 

1  51  N.  J.  L.  432,  14  Am.  St  Rep.  693,  17  Atl.  969. 
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ligious  principles  should  never,  under  any  circum- 
stances, be  made  the  ground  of  denying  one  any  civil 
rights  which  he  may  have. 

§  507.    Sunday  Regulations.— The  constitutions  of 

the  United  States  and  the  states  contain  provisions 
prohibiting  the  establishment  of  any  religion.  The 
fundamental  principle  of  our  government — liberty — 
is  opposed  to  any  restraint  upon  the  exercise 
of  any  religious  belief,  provided  that  in  its  exer- 
cise no  positive  crimes  are  committed  or  any  acta 
which  are  deemed  contrary  to  public  morals  or  policy. 
The  question  then  arises:  Are  not  these  provisions 
violated,  and  the  Christian  religion,  as  opposed  to 
Jewish  and  Mohammedan,  etc.,  in  part  at  least,  es- 
tablished when  laws  are  passed  forbidding  the  car- 
rying on  of  business  and  work  upon  Sunday,  the 
Christian  Sabbath?  These  "Sunday  laws,*'  as  they 
are  called,  are  in  force  in  one  form  or  another  in  per- 
haps all  the  states,  and  if  they  are  unconstitutional, 
great  injustice  has  been  done.  The  Jewish  religion 
compels  the  Jew  to  observe  Saturday  as  his  Sabbath, 
and  if  the  law  compels  him  to  observe  Sunday  also, 
does  it  not  force  him  to  observe  another  religion  than 
his  own?  The  answer  lies  in  the  determination  of  the 
query,  Are  the  Sunday  laws  for  the  purpose  of  en- 
forcing, and  do  they  enforce,  a  religious  observance? 
If  they  do  they  are  invalid,  but  if  not,  they  are  consti- 
tutional. When  the  enactments  simply  provide  that 
no  business  shall  be  transacted,  or  that  no  liquor  shall 
be  sold,  or  no  work  be  done  other  than  that  which  is 
necessary,  there  is  no  attempt  to  fasten  on  anyone 
any  particular  religious  belief  or  the  observance  of 
any  religious  customs.  It  has  been  the  custom  from 
time  immemorial  to  observe  one  day  in  seven  for  rest, 
and  such  custom  has  become  engrafted  into  our  social 
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organism.  Science  also  shows  that  certain  periodical 
rests  are  necessary  in  order  to  obtain  the  best  results 
from  a  productive  and  economical  standpoint,  and 
that  one  day  in  seven  is  the  proper  proportion.  Cus- 
tom and  science,  then,  establish  that,  as  a  police  regu- 
lation, every  seventh  day  should  be  a  day  on  which 
regular  and  ordinary  labor  should  be  prohibited;  it 
only  remains  that  the  existing  habits  of  the  people 
have  fixed  on  Sunday  as  the  day  most  usually  ob- 
served. 

It  would  be  manifestly  absurd  to  attempt  to  fix  a 
different  day  upon  which  those  of  different  religions 
Bhould  rest,  when  the  regulation  is  a  police  regulation 
and  intended  to  insure  quiet  and  absolute  rest  so  far 
as  possible  on  one  day.  Again,  while  these  laws  do 
not  seek  to  establish  any  particular  religion,  neither 
do  they  tend  to  interfere  with  any,  for  they  do  not 
prohibit  the  observance  of  any  day  as  a  religious  day 
or  any  other  day  as  one  for  rest.* 

§  508.    Use  of  Bible  in  Schools— Religious  Instruction. 

Another  question  of  similar  import  arises  when 
school  commissioners  or  boards  of  education  adopt 
rules  requiring  the  reading  of  the  Bible  or  certain 
versions  of  the  Bible  in  the  public  schools.  Does  this 
constitute  an  establishment  of  a  religion  or  infringe 
upon  one's  right  to  a  free  choice  and  exercise  of  re- 
ligious belief?  Many  such  regulations  have  been  held 
valid  upon  grounds  put  quite  plainly  in  Donohoe  v. 

8  Minden  y.  Silberstein  &  Dittmer,  36  La.  Ann.  913;  McGatrlck 
V.  Wason,  4  Ohio  St  666;  Shover  v.  State,  10  Ark.  259;  State  v. 
Judge,  39  La.  Ann.  132,  1  South.  437;  State  y.  Bott,  31  La.  Ann. 
663;  Bennett  &  Harrln  v.  State,  30  Tex.  521;  Eisner  v.  State,  30 
Tex.  524;  City  Council  of  Charleston  v.  Benjamin,  2  Strob.  (S.  C.) 
fK)6,  48  Am.  Deo.  606;  Oabel  y;  Houston,  29  Tex.  335;  Megowan  y. 
Commonwealth,  2  Met.  (Ky.)  3;  Karwlsch  y.  Mayor  etc.,  44  Ga.  204; 
State  y.  Welch,  36  Conn.  215;  FroUcksteln  y.  Mayor  etc.,  40  Ala. 

725. 

Torts,  VoL  11—62 
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Richards.^    Here  the  use  of  the  King  James  version 
of  the  Bible  as  a  reading  book  was  required.     The 
creed  of  no  sect  was  affirmed  or  denied;  the  truth  or 
falsity  of  the  Book  was  not  asserted.     If  the  use  of 
books  which  some  pupils  conscientiously  believe  to  be 
erroneous   is   prohibited   as  reading  books,  they  are 
prohibited  entirely,  as  the  objection  to  reading  is 
no   more  valid  than   to   hearing.     This   would   for- 
bid the   use   of  any  book  which  might  contain   a 
proposition  opposed  to  the  conscientious   belief  of 
any    scholar.'*     Again,   it   has   been   held    that   an 
order   is    valid    which    provides    that  schools  shall 
be    opened    each    morning    with    a    reading    from 
the    Bible    and    prayer,    and    that    during    prayer 
each   scholar  shall   bow   his  head,  unless   his  par- 
ents request  that  he  be  excused  from  doing  so.     It 
was  considered  that  such  an  order  did  not  require  the 
observance  of  any  religious  ceremony,  but  only  quiet 
and  decorum,  and  an  attitude  which  would  prevent 
disturbance  and  disorder,*^  and  suspension  for  refus- 
ing to  use  the  Bible  as  a  reading  book  or  to  bow  the 
head  during  opening  services  is  perfectly  lawful.*    On 
the  other  hand,  it  is  not  an  interference  with  religious 
liberty  to  suspend  pupils  from  school  for  absenting 
themselves  in  order  that  they  might  attend  religious 
services  on  Corpus  Christi  Day  at  the   command  of 
their  parents  and  on  advice  of  the  priest.''    If  the  use 
of  the  Bible  is  not  unlawful,  a  statute  providing  that 
the  Bible  shall    not  be  excluded    from    the    public 
schools  is  not  unconstitutional.®    On  the  other  hand 

8  38  Me.  379,  61  Am.  Dec.  256. 

4  AppletoD,  J.,  In  Donohoe  v.  Richards,  38  Me.  379,  61  Am.  Dec. 
256. 

5  Splller  V.  Inhabitants  of  Woburn,  12  Allen,  127. 

6  Id. 

7  Ferriter  v.  Tyler,  48  Vt.  444,  21  Am.  Rep.  133. 

8  Moore  v.  Monroe,  64  Iowa,  367,  52  Am.  Rep.  444,  20  N.  W.  475. 
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it  is  not  unlawful  to  forbid  the  reading  of  the  Bible 
and  giving  of  religious  instruction,®  nor  is  a  devise 
to  a  college  void  which  provides  that  no  ecclesiastics, 
missionaries  or  ministers  of  any  sort  shall  hold  any 
station  or  duty  in  the  college,  nor  even  visit  it,  and 
which  limits  the  instruction  to  be  given  to  pure  mor- 
ality, general  benevolence  and  a  love  of  truth,  sobri- 
ety and  industry.^® 

§  509.    Disturbance  of  Religious  {Meetings.— it  is  the 

duty  of  all  who  attend  religious  services  to  observe 
due  decorum  and  respect,  and  a  failure  to  do  so  which 
interferes  with  such  services  is  deemed  a  disturbance 
of  a  religious  meeting.  But  such  disturbance  is  not 
under  the  protection  of  the  constitutional  provisions. 
Their  redress  must  depend  upon  whether  they  come 
under  other  principles  of  tort,  such  as  nuisance,  as- 
sault and  battery,  or  the  like.  Thus,  it  was  held  that 
the  loud  ringing  of  bells  and  blowing  of  whistles 
upon  engines  of  a  nearby  railway  is  a  nuisance  ;^^  but 
no  action  will  lie  for  disturbing  the  members  of  a 
congregation  by  making  loud  noises  in  singing,  read* 
ing  and  talking,  as  th^re  is  no  injury  to  property,  per- 
son,  health  or  reputation,  nor  of  a  temporal,  but 
solely  of  a  spiritual,  nature,  and  this  last  the  courts 
cannot  attempt  to  redress."  The  officers  of  the 
church,  however,  have  the  right  to  make  rules  and 
regulations  which  will  tend  to  preserve  order  and 
decorum,  and  to  enforce  the  same.  So  vestrymen 
may  remove  a  disturber  without  becoming  liable  to 
false  imprisonment,^*  but    they  may  not    go  to  the 

»  Board  of  Education  v.  Minor,  23  Ohio  St.  211,  13  Am.  Rep.  233: 

10  Vldal  V.  Girard,  2  How.  127. 

11  First  Baptist  Church  v.  Schenectady  etc.  R.  R.  Co.,  6  Barb.  70. 

12  Owens  V.  Herman,  1  Watts  &  S.  550,  37  Am.  Dec.  481. 

18  Beckett  v.  Lawrence,  7  Abb.  Pr.,  N.  S.,  4aS:  McLain  v.  Matlock, 
7  Ind.  625,  66  Am.  Dec.  746;  Wall  v.  Lee,  34  N.  Y.  141. 
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other  extreme  and  prevent  persons  from  going  out 
during  service.^^  In  case  of  a  division  in  a  religions 
society,  the  majority  may  lawfully  remonstrate 
against  the  minority  who  assemble  to  hold  services, 
using  such  means  as  may  be  necessary  to  prevent 
their  holding  a  meeting.^* 

§  510.  Church  Disputes— Expulsions,  etc.— 'T^he  en- 
tire separation  of  church  and  state  is  not  one  of  the 
least  of  the  evidences  of  wisdom  and  forethought  of 

those  who  made  our  national  constitution But 

although  the  state  has  renounced  all  authority  to 
control  the  internal  management  of  any  element  of 
any  church,  and  refuses  to  prescribe  any  form  of 
church  government,  it  is  nevertheless  true  that  the 
law  recognizes  the  existence  of  churches,  and  protects 
and  assures  their  right  to  exist,  and  to  possess  and 
enjoy  their  powers  and  privileges.  Of  course  where- 
ever  property  rights  are  invaded  the  law  must  inter- 
pose equally  in  those  instances  where  the  dispute  is 
as  to  church  property,  as  in  those  where  it  is  not,  and 
it  also  takes  note  of,  but  does  not  of  itself  enforce, 
the  discipline  of  the  church,  and  the  maintenance  of 
church  order  and  internal  regulation/*  ^*  Other  torts 
may  arise  in  religious  relations,  but  they  are  not  torts 
which  are  peculiar  to  such  relations  alone.  Thus, 
when  a  person  is  expelled  from  membership  of  a 
church  or  religious  society,  it  may  be  such  an  injury 
as  to  give  rise  to  a  civil  action.  And  a  priest  may  be 
damaged  in  his  property  by  being  forbidden  to  exer- 
cise his  priestly  functions  without  an  accusation  or 
trial.*''    But  the  courts   of  law  will   only  interfere 

14  People  V.  Browne,  1  Wheel.  C.  C.  124. 

15  Morris  v.  State,  84  Ala.  457,  4  South.  628. 

16  State  V.  Hebrew  Ck>ngregation,  81  La.  Ann.  205,  33  Am.  Rep. 

217. 

17  0*Hara  v.  Stock,  90  Pa.  St,  477. 
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when  rights  of  property  are  affected;  where  spiritual 
affairs  only  are  concerned,  the  governing  body  of  the 
church  has  exclusive  control.*®  Here  it  may  be  said 
that  the  church  as  a  corporation  may  be  entirely  sep- 
arate and  distinct  from  the  church  as  a  spiritual  and 
ecclesiastical  body,  and  if  the  expulsion  be  from  the 
latter  alone,  there  is  no  injury  done  which  can  be  re- 
dressed,*® for  such  expulsion,  not  being  from  the  cor- 
poration, does  not  injure  the  one  so  expelled  in  a  civil 
right,*®  and  the  civil  courts  do  not  pretend  to  decide 
questions  of  doctrine,  church  policy,  etc.,  except  when 
it  is  necessary  to  enforce  the  rules  of  the  church  to 
protect  property  rights. 

II.    EDUCATIONAL  RIGHTS. 

§  511.  Right  to  an  Education.— The  various  consti- 
tutions provide  that  the  legislatures  may  make  pro- 
^isioD  by  taxation  for  the  purpose  of  securing  an 
eflScient  school  system.*^  In  carrying  out  these  con- 
stitutional requirements  the  legislatures  must  act 
impartially,  though  any  classification  which  preserves 
substantially  equal  school  advantages  is  a  sufficient 
compliance.  So  a  law  in  accord  with  this  rule  provid- 
ing separate  schools  for  whites  and  blacks  is  consti- 

18  LiTlngston  y.  Rector  etc.  of  Trinity  Church,  45  N.  J.  L.  230; 
Hatfield  v.  De  Long,  156  Ind.  207,  83  Am.  St  Rep.  194,  58  N.  B.  488; 
Fitzgerald  y.  Robinson,  112  Mass.  871;  Travers  y.  Abbey,  104  Tenn. 
666,  58  S.  W.  247. 

19  People  y.  German  Union  etc.  Cbnrch  of  Buffalo,  53  N.  Y.  103. 

20  Hardin  y.  Baptist  Church,  51  Mich.  137,  47  Am.  Rep.  555,  18 
N.  W.  811;  Sale  y.  Baptist  Church,  62  Iowa,  26,  49  Am.  Rep.  136, 
17  N.  W.  143. 

21  Ind.  Rey.  Stats.  1851,  art.  8,  sec.  1;  Ohio  Const.,  art.  6,  sec.  2; 
N.  Dak.  Const.,  art  8,  sec.  147;  Kan.  Const.  1859,  art.  6,  sec.  2;  Miss. 
Const  1890,  art.  8,  sec.  201;  Mo.  Const  1875,  art.  n,  sec.  1;  N. 
O.  Const,  art  9,  sec.  1;  R.  I.  Const  1842,  art  12,  sec.  1;  Tenn. 
Const  1870,  art  11,  sec.  12. 
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tutional.^  The  legislature  must  have  passed  an  act 
authorizing  a  board  of  education  to  provide  separate 
schools,  before  it  can  do  so.** 

The  privilege  or  right  to  send  children  to  public 
•schools  being  thus  secured,  it  follows  that  any  im- 
proper refusal  on  the  part  of  boards  of  education 
gives  rise  to  an  action  in  tort,  according  to  some  au- 
thority, the  remedy  most  usually  adopted  in  such 
cases  being  mandamus. 

§  512.    Boards  of    Education    may  Make    Rules.— 

Boards  of  education  and  school  commissioners  are 
-authorized  and  entitled  to,  and,  indeed,  are  in  duty 
bound,  to  adopt  and  enforce  rules  and  regulations  for 
the  government  of  the  schools  of  which  they  have  the 
management.  So  long  as  these  rules  and  regulations 
•and  the  penalty  for  their  infringement  are  reason- 
able, no  liability  arises,**  and  even  where  they  are 
unreasonable  no  personal  action  will  lie  against  the 
officers,  but  only  maudamvSy  because  they  are  consid- 
•€red  public    legislative  officers.^    But  if   malice  or 

22  state  V.  McCann,  21  Ohio  St.  198;  Cory  v.  Carter,  48  Ind.  327, 
17  Am.  Rep.  738;  United  States  v.  Buntin,  10  Fed.  730;  People  v. 
Gallagher,  03  N.  Y.  438,  45  Am.  Rep.  232. 

28  Board  etc.  v.  TInnon,  26  Kan.  1. 

24  Sewell  V.  Board  of  Education,  29  Ohio  St.  89;  Guernsey  v. 
Pitkin,  32  Vt.  224,  76  Am.  Dec.  171;  Hodgklns  v.  Inhabitants  of 
Rockport,  105  Mass.  475;  Learock  y.  Putnam,  111  Mass.  499;  Burdick 
V.  Babcock,  31  Iowa,  562;  Sherman  v.  Inhabitants  of  Charlestown,  8 
•Cush.  160;  Lander  v.  Seaver,  32  Vt.  114,  76  Am.  Dec.  156;  State  v. 
Webber,  108  Ind.  31,  58  Am.  Rep.  30,  8  N.  E.  708;  Ferrlter  v.  Tyler, 
48  Vt.  444,  21  Am.  Rep.  33;  State  ex  rel.  People  v.  Burton,  46  Wis. 
150,  35  Am.   Rep.   706;   Peck  v.   Smith,  41   Conn.   442;   Davis   v. 
City  of  Boston,  133  Mass.  103;  Stevens  v.  Fassett,  27  Me.  266;  Board 
of  Education  v.  Helston,  32  111.  App.  300;  State  ex  rel.  Crain  v. 
Hamilton,  42  Mo.  App.  24;  State  v.  Williams,  27  Vt.  756;  ChurchiU 
T.  Fewkes,  13  111.  App.  520. 

26  Learock  v.  Putnam,  111  Mass.  499;  Murphy  v.  Board  of  Di- 
rectors, 30  Iowa,  429;  Trustees  v.  People,  87  111.  303,  29  Am.  Rep. 
65;  State  ex  rel.  Clark  v.  Osborne,  24  Mo.  App.  309;  Perkins  T. 
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willfulness  be  shown  in  any  case,  an  action  may 
lie.«^ 

The  foregoing  is  believed  to  be  the  correct  rule, 
though  some  cases  seem  to  recognize  the  doctrine 
that  an  action  may  be  maintained  against  teachers 
and  school  directors  for  wrongfully  keeping  a  child 
fiom  school.^  In  the  first  case,  however,  it  is  held 
that  no  action  will  lie  on  behalf  of  the  parent,*®  while 
in  the  last  the  contrary  is  held.^ 

III.    SEARCHES  AND  SEIZURES. 

§  513.    Security  in  One's  Possessions.— Next  to  the 

security  of  one's  person,  life  and  health,  the  safety  of 
his  belongings  and  possessions  from  disturbance  is 
the  most  valued  of  all  his  civil  rights.  These  two 
are  those  which  most  of  all  impelled  the  giving  up  of 
certain  natural  rights  to  render  others  more  secure 
and  these  are  the  most  important.  So  strongly  is  the 
idea  of  security  of  possessions  from  search,  and  the 
idea  that  the  dwelling-house  is  safe  from  intrusion, 
that  it  has  become  an  axiom  of  the  English  law  at 
least  that  "Every  man's  house  is  his  castle."  As 
Chatham  eloquently  says:  "The  poorest  man  may,  in 
his  cottage,  bid  defiance  to  all  the  forces  of  the 
crown.  It  may  be  frail;  its  roof  may  shake;  the  wind 
may  blow  through  it;  the  storm  may  enter;  but  the 
King  of  England  may  not  enter.  All  his  force  dares 
not  cross  the  threshold  of  the  ruined  tenement." 

This  right  is  protected  by  the  federal  constitution 
in  its  fourth  amendment,  which  is  copied,  or  at  least 

Board  of  Directors,  66  Iowa,  476,  9  N.  W.  356;  State  ex  rel.  Shelbley 
V.  School  District,  31  Neb.  552,  48  N.  W.  393;  Dritt  v.  Snodgrass,  66 
Mo.  266,  27  Am.  Rep.  343. 

26  Dritt  Y.  Snodgrass,  66  Mo.  286,  27  Am.  Rep.  343. 

27  Stephenson  v.  Hall,  14  Barb.  222;  Roe  v.  Deming,  21  Ohio  St 

AftA 

28  Stephenson  v.  Hall,  14  Barb.  222. 
2»  Roe  V.  Deming,  21  Ohio  St.  666. 
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embodied,  in  the  constitutions  of  the  various  states. 
It  was  not  created  toy  these  instruments,  for  it  is  one 
of  the  fundamental  rights  of  civilized  society,  but  its 
invasion  is  prevented  and  its  existence  secured  by 
them. 

To  understand  the  reasons  for  placing  such  restric- 
tions in  the  constitution  we  have  but  to  look  to  the 
history  of  those  times  and  see  the  grievous  wrongs 
done  under  the  proceedings  known  as  "general  war- 
rants." These  were  either  blank  warrants  ready  to 
be  filled  in  by  the  officer  serving  them  at  his  caprice, 
or  authorized  the  officers  to  search  all  suspected 
places  and  seize  all  suspected  persons.  These  in  the 
hands  of  corrupt  officials  became  instruments  of  ex- 
tortion and  inquisition,  and  it  was  not  until  1763  that 
they  were  declared  illegal.*^  Of  course  the  fourth 
amendment  governs  the  actions  of  national  courts 
alone,  and  for  the  rules  in  each  state  we  must  look 
to  the  provisions  in  that  particular  state,  but  as  they 
are  nearly  all  copied  after  the  federal  constitution, 
and  are  designed  to  accomplish  the  same  ends,  the 
federal  provision  may  be  taken  as  the  foundation  for 
this,  discussion. 

In  order  to  determine  what  are  unlawful  searches 
and  seizures,  we  first  must  know  the  requisites  of 
lawful  searches  and  seizures. 

§  514.    Requisites  of  Lawful  Seizures.— The  federal 

constitutional  provision  seems  to  have  two  sections, 
the  first  guaranteeing  security  from  unreasonable 
searches  and  seizures,  the  last  providing  that  all 
warrants  be  upon  probable  cause,  supported  by  oath 
or  affirmation,  and  particularly  describing  the  place 

80  Wilkes  V.  Wood,  19  How.  St.  Tr.  1163;  Entlck  v.  Carrlngton, 
19  How.  St.  Tr.  1030;  2  Story  on  the  ConBtitutlon,  sec.  1902;  Black 
on  the  Constitution,  504. 
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to  be  searched  and  the  persons  or  thing  to  be 
seized.  This,  it  is  apparent,  does  not  forbid  searches 
and  seizures  without  warrants,  but  provides  that  they 
must  be  upon  probable  cause.  Hence,  a  house  may 
be  entered  and  search  made  for  a  felon,  or,  if  it  is 
necessary,  to  destroy  a  building  to  prevent  the  spread 
of  fire.'*  So,  too,  if  an  officer  arrests  one  for  a  crime, 
it  is  not  unlawful  to  search  him  for  evidence  of  his 
crime  or  for  concealed  weapons.**  Or  if  he  has  en- 
tered a  place  open  to  the  public  and  finds  gambling 
going  on,  he  is  not  guilty  of  an  unlawful  seizure  by 
taking  into  his  possession  the  tools  or  implements 
used  in  the  game  to  be  used  as  evidence  against  those 
using  them,**  unless  indeed,  the  arrest  itself  is  unlaw- 
ful, and  in  that  case  the  search  is  an  aggravation  of 
the  original  wrong.** 

§  515.  Constitutions  Regulate  Issuance  of  Search- 
warrants. — On  the  other  hand,  this  amendment  does 
not  prohibit  issuance  of  warrants,  but  only  regulates 
it;  and,  first,  a  search  under  a  warrant  must  be  rea- 
sonable. So,  if  the  search  be  instituted  and  pursued 
upon  complaint,  but  in  order  to  secure  a  merely  per- 
sonal advantage,  and  not  for  the  purpose  of  aiding 
the  administration  of   justice   in    penal  matters  or 

81  See  Black  on  the  Constitution,  501,  502. 

82  Gnnningham  v.  Baker,  104  Ala.  160,  53  Am.  St.  Rep.  27,  16 
South.  68;  Holker  v.  Hennessy,  141  Mo.  527,  64  Am.  St  Rep.  524, 
42  S.  W.  1090. 

88  People  V.  Hess,  85  Mich.  128,  48  N.  W.  181;  Boyd  v.  State,  116 
tJ.  S.  616,  6  Sup.  Ct.  Rep.  524;  Spalding  v.  Preston,  21  Vt  9,  50  Am. 
Dec.  68;  O'Connor  v.  Bucklln,  59  N.  H.  589;  Holker  v.  Hennessy, 
141  Mo.  527,  64  Am.  St.  Rep.  524,  42  S.  W.  1090;  Ex  parte  Hum, 
92  Ala.  102,  26  Am.  St.  Rep.  23,  9  South.  515;  Rusher  v.  State,  94 
Ga.  363,  47  Am.  St.  Rep.  175,  21  S.  B.  593;  Cunningham  v.  Baker, 
104  Ala.  160,  53  Am.  St  Rep.  27,  16  South.  68;  Closson  v.  Morrison, 
47  N.  H.  482,  93  Am.  Dec.  459. 

84  Cunningham  v.  Baker,  104  Ala.  160,  53  Am.  St  Rep.  27,  16 

South.  68. 
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those  of  public  interest,  such  use  of  the  warrant  must 
be  held  unreasonable  and  unwarranted.^  A  statute, 
then,  which  provides  for  issuing  a  warrant  by  judges 
of  insolvency  on  complaint  of  an  assignee  to  search  for 
property  is  unconstitutional  where  a  state  constitu- 
tion has  a  provision  similar  to  the  fourth  amend- 
ment.^ 

§  516.  May  be  Used  for  What  Purposes.— The  earli- 
est use  of  search-warrants  was  to  recover  property 
which  had  been  stolen,  these  only  being  used  in  crim- 
inal cases.  Even  then  it  had  crept  in  by  impercepti- 
ble degrees,  and  was  even  denied  to  be  proper  by  dis- 
tinguished jurists  and  writers.  Now,  however,  it  is 
used  in  any  matter  which  is  of  public  importance — as 
is  said  in  an  Illinois  case,  among  the  things  which 
may  be  searched  for  and  seized  without  violation  of 
the  Bill  of  Bights,  are  ^'books  and  papers  of  a  public 
character,  retained  from  their  proper  custody,  .  •  .  . 
forged  bills  or  papers,^'  counterfeit  coin,  notes  or  in- 
struments used  to  make  the  same.*'^ 

§  517.  Probable  Cause  for  Issuing.— Again,  it  is  pre- 
scribed that  the  warrant  must  have  probable  cause, 
which  must  be  supported  by  an  oath  or  affirmation. 
This  must  be  probable  cause  for  issuing  the  warrant, 
and  is  essentially  the  same  as  probable  cause,  as 
shown  in  malicious  prosecution;  i.  e.,  facts  sufficient 
to  cause  a  reasonable  man  to  believe  that  a  cause  for 
a  warrant  exists.^  If  the  oath  does  not  aver  facts 
showing  probable  cause,  the  warrant  issued  thereon 
is  invalid,  and  any  search  or  seizure  made  thereunder 

85  See  Anderson  v.  Cowles,  72  Conn.  335,  77  Am.  St  Rep.  810  44 
Ati.  477. 

86  Robinson  v.  Richardson,  13  Gray,  454. 

87  Langdon  v.  People,  133  111.  383,  24  N.  B.  874  (quotation  from 
CJooley  on  the  Constitution). 

88  Ante,  sec.  421. 
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is  illegal.  So  where  a  complaint  was  sworn  to  upon 
mere  suspicion,  and  not  upon  belief,  as  is  required,^ 
and  if  the  oath  of  three  competent  witnesses  of  rea- 
sonable ground  for  belief  that  liquors  are  kept  for 
illegal  sale  is  required,  a  warrant  issued  upon  oath 
of  less  number  is  improperly  issued;^®  or  if  the  testi- 
mony of  the  witnesses  is  not  taken  as  required,**  an 
arrest,  search,  or  seizure  thereunder  is  unlawful. 

§  518.  Description  of  Place.— Lastly,  the  warrant 
must  specifically  describe  the  place  to  be  searched, 
and  the  persons  or  property  to  be  seized.  As  is  said 
in  an  early  Connecticut  case:  "If  such  preliminary 
requisites  be  omitted,  or  if  the  warrant  be  general, 
the  proceeding  is  coram  non  judicc^  and  the  magistrate 
who  issues  the  warrant,  and  the  officer  who  executes 
it,  are  liable  in  trespass  to  the  party  injured."  ^  The 
description  of  the  place  must  be  so  definite  as  to 
identify  the  place  to  be  searched,  and  no  other.  Thus 
it  is  held  that  the  same  particularity  must  be  used  as 
is  required  in  a  deed.'**  So  "the  premises  of  Hiram 
Ide  and  Henry  Ide";**  "a  certain  building  situated 
in  Plum  street  called  a  shed";^  "premises  of  John 
Doe,  alias,  in  the  town  of  B ,  or  in  the  neighbor- 
hood thereof,  in  the  county  of  S ";^  "houses  or 

stores  of  ■Messrs.  Thomas  Sanford  &  Co.  of  May"^^ 

are  all  void  for  want  of  particularity.     But  giving  the 
street  and  number  on  the  street,  together  with  what 

80  Ck>mmonwealth  v.  Certain  Lottery  Tickets,  5  Cush.  360;  Humes 
V.  Taber,  1  R.  I.  464. 

40  state  V.  Spirituous  Liquors,  39  Me.  262;  State  v.  Staples,  37  Me. 
228;  Jones  v.  Fletcher,  41  Me.  254. 

41  Jones  V.  Fletcher,  41  Me.  254;  State  v.  Staples,  87  Me.  228. 

42  Grumon  v.  Raymond,  1  Conn.  40,  6  Am.  Dec.  200. 
48  Jones  V.  Fletcher,  41  Me.  254. 

44  Humes  v.  Taber,  1  R.  I.  464. 

45  State  y.  Robinson,  33  Me.  564. 

46  Ashley  v.  Peterson,  25  Wis.  621. 

47  Sandford  v.  Nichols,  13  Mass.  286»  7  Am.  Dec.  151. 
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rooms  are  to  be  searched,'*®  even  where  the  building^ 
is  known  by  two  numbers,  and  as  well  known  by  one 
as  the  other,  either  number  may  be  used.'**  And 
''granary,  outbuildings  or  straw  stacks  upon  the 
premises,  etc.,"*^  "dwelling-house  of  Proctor  Dwin- 
nels,  mentioned  in  the  information,  which  is  annexed," 
and  which  says,  "The  dwelling-house  of  Proctor 
Dwinnels  of  Bowley,  in  said  county,"  if  there  is  no 
other  Proctor  Dwinnels,"  are  all  valid  descriptions, 
But  nothing  outside  of  the  place  or  places  indicated 
in  the  description  may  be  searched,  and  the  descrip- 
tion must  be  strictly  construed. 

So  a  warrant  to  search  the  "dwelling-house"  of  a 
person  refers  only  to  the  house  where  such  i>erson 
lives,  and  does  not  authorize  an  entry  into  a  house 
owned  by  him  but  rented  to  another.***  Again,  "out- 
buildings within  the  curtilage  thereof"  does  not  refer 
to  any  building  not  in  the  same  inclosure  with  the 
one  specifically  mentioned  and  separated  by  a  narrow 
passageway;***  nor  does  a  warrant  designating  "a 
cabaret  at  the  southwest  comer"  of  two  streets  jus- 
tify the  breaking  into  an  adjoining  house  and  search- 
ing it;*'*  and  if  a  search  is  made  of  such  premises  as 
are  not  included  in  such  description,  it  is  a  trespass 
and  illegal.  "Search-warrants  must  be  construed 
strictly."  ^^ 

48  Commonwealth  y.  Dane,  2  Met.  329;  Commonwealth  v.  Gaming 
Implements,  119  Mass.  332. 

49  Commonwealth  v.  Certain  Intoxicating  Liquors,  6  Allen,  596. 

60  Meek  v.  Pierce,  19  Wis.  300. 

61  Dwinnels  v.  Boynton,  3  Allen,  310. 

62  Humes  v.  Taber,  1  R.  I.  464. 

63  Commonwealth  y.  Intoxicating  Liquors,  140  Mass.  287,  8  N» 

E.  4. 

64  Larthet  v.  Forgay,  2  La.  Ann.  524,  46  Am.  Dec.  554. 
66  Larthet  v.  Forgay,  2  La.  Ann.  b24,  46  Am.  Dec.  554. 
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§  519.  Description  of  Goods.— Besides  the  place 
where  the  goods  or  person  are  located,  the  goods  or 
person  to  be  seized  must  be  so  described  as  to  make 
their  identification  certain.**  If  the  defect  lies  in  the 
<!omplaint  alone,  and  the  warrant  for  search  and  seiz- 
ure is  perfectly  valid  on  its  face,  being  from  a  court 
of  competent  jurisdiction,  and  containing  all  the  con- 
«titutional  and  statutory  requisites,  the  one  serving 
the  warrant  will  be  justified  thereby,  but  the  one  issu- 
ing it  will  still  be  liable .^'^  It  is  also  held  that  the 
X>erson  ^^who  acts  in  good  faith  upon  the  command  of 
an  officer  to  aid  in  the  execution  of  process  may  jus- 
tify, although  the  process  may  not  be  regular  and 
valid,  but  he  who  acts  oflftciously  must  show  a  valid 
process,"  ^  These  provisions  are  for  the  protection 
of  letters  and  papers  as  well  as  other  species  of  prop- 
-erty.  Hence  it  becomes  a  question  of  great  impor- 
tance how  far  the  production  of  papers  can  be  com- 
pelled by  the  courts.  If  the  command  of  a  court  to 
produce  papers  or  letters  with  the  penalty  for  refusal 
that  certain  things  shall  be  deemed  to  be  stated  or 
admitted  therein  is  equivalent  to  a  seizure — ^and  the 
effect  is  the  same — then  such  command  may  be  a  vio- 
lation of  the  constitutional  guaranty,  and  may  law- 
fully be  resisted.*"^  In  respect  to  letters,  etc.,  the 
^aranty  extends  not  alone  while  they  are  in  the 
owner^s  possession  or  his  home,  but  also  while  they 
are  in  transit  through  the  mails.  But  here  there  is 
a  distinction  between  sealed  and  unsealed  packages, 

66  Sandford  v.  Nichols,  13  Mass.  286,  7  Am.  Dec.  151;  Orumon  v. 
Baymond,  1  Conn.  40,  6  Am.  Dec.  200;  Reed  v.  Rice,  2  J.  J.  Marsh,  44, 
19  Am.  Dec.  122. 

67  Dwinnels  v.  Boynton,  8  Allen,  810;  Lnddlngton  t.  Peck,  2  Conn. 
700;  Watson  v.  Watson,  9  Conn.  141,  23  Am.  Dec.  824. 

68  Reed  V.  Rice,  2  J.  J.  Marsh.  44,  19  Am.  Dec.  122. 

69  See  Boyd  v.  United  States,  116  U.  S.  616,  6  Sup.  Ct  Rep.  524» 
tfor  a  long  discussion  of  the  question. 
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the  latter  being  by  its  condition   subject  to  inspec- 
tion.«^ 

IV.     RIGHT  OP  SUFFRAGE. 

§  520.  Right  of  Suffrage— Liability  of  Election  Offi- 
cers.— Among  the  most  valued  principles  of  our  gov- 
ernment, one  for  which  the  war  of  the  Revolution 
was  waged,  is  that  of  sharing  in  the  control  of  the 
government.  This  is  shown  by  the  expression  that 
ours  is  a  government  of  "the  people,  for  the  people,, 
and  by  the  people,"  and  the  expression  of  "govern- 
ment with  the  consent  of  the  governed."  In  such  a 
large  country  as  this  a  direct  participation  in  the 
government  by  all  is  impracticable,  but  must  be  had 
through  representation.  In  the  choice  or  selection  of 
representatives  who  shall  make  the  laws  to  govern 
the  country,  and  of  those  who  are  to  execute  the  same, 
lies  the  participation  which  each  member  may  enjoy. 
Still,  not  every  inhabitant  of  a  country  is  entitled  to 
the  privilege.  Infants  and  children  have  too  little 
knowledge  or  experience,  and  an  age  limit  must  be 
fixed.  The  feeble-minded  or  lunatic  also  is  not  fitted,, 
even  for  an  indirect  participation  in  the  government 
of  themselves  and  others.  The  alien  or  foreigner  i& 
not  entitled  to  it.  So  various  limits  must  of  necessity 
be  placed  upon  this  right  which,  with  certain  restric- 
tions by  the  federal  constitution,  are  left  to  the  states 
to  decide  upon.  A  discussion  of  these  limitations 
does  not  come  within  the  purview  of  a  treatise  on 
torts.  When,  however,  one  possesses  all  the  quali- 
fications which  are  established  to  enable  him  to  vote, 
he  has  a  substantial  right  to  cast  such  vote,  and  the 
person  who  hinders  or  prevents  its  casting  commits  a 
tort  which  renders  him  liable  in  an  action  for  dam- 
ages. As  Lord  Holt  says,  in  an  early  English  case: 
"A  right  that  a  man  has  to  give  his  vote  at  the  elec- 

eo  Ex  parte  Jackson,  96  U.  S.  727. 
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tion  of  a  person  to  represent  him  in  parliament,  there 
to  concur  in  the  making  of  laws  which  are  to  bind 
his  liberty  and  property,  is  a  most  transcendent 
thing";  and  again:  "The  right  of  voting  at  the  elec- 
tion of  burgesses  is  a  thing  of  the  highest  importance, 
and  so  great  a  privilege  that  it  is  a  great  injury  to 
deprive  the  plaintiff  of  it."  ^*  However  "transcend- 
ent," the  right,  when  once  possessed,  is  only  a  right 
on  the  part  of  those  who  have  the  proper  qualifica- 
tions. So  where  one  who  does  not  have  these  is  re- 
fused the  privilege  of  voting,  not  only  is  he  not 
wronged,  but  also  the  rightful  voters  are  protected 
from  having  the  value  of  their  note  diminished.  So 
while  the  people  have  determined  what  the  qualifica- 
tions must  be,  it  is  left  to  certain  officers  of  election 
to  determine  whether  or  not  the  candidate  for  the 
privilege  does  possess  these  qualifications.  This 
power  of  determination  implies  a  certain  judicial  ele- 
ment. The  effect  of  this  element,  whether  it  gives 
such  officers  the  protection  of  judicial  officers  in  the 
exercise  of  their  judgments  or  not,  has  caused  a  divi- 
sion in  the  authorities.  Some — probably  the  major- 
ity— hold  that  election  officers,  having  the  power  of 
deciding  upon  qualifications  of  voters,  are  entitled  to 
judicial  immunities,  and  are  only  liable  in  case  they 
act  through  malice  or  willfulness,  or  with  such 
knowledge  of  the  facts  that  such  may  be  inferred  ;•* 
while  a  few  courts,  especially  Massachusetts,  hold 

61  Ashby  V.  White,  2  Ld.  Raym.  953. 

62  Weckcrly  v.  Geyer,  11  Serg.  &  R.  35;  Friend  v.  Hamill,  34 
Md.  298;  Gordon  v.  Farrar,  2  Doug.  (Mich.)  411;  Morgan  v.  Dudley, 
18  B.  Mon.  693,  68  Am.  Dec.  735;  Patterson  v.  D'Auterlve,  6  La.  Ann. 
465,  54  Am.  Dec.  564;  Bridge  v.  Oakey,  12  Rob.  (La.)  638;  Jenkins  v. 
Waldron,  11  Johns.  114,  6  Am.  Dec.  359;  Perry  v.  Reynolds,  53  Conn. 
527,  3  Atl.  555;  Wheeler  v.  Patterson,  1  N.  H.  88,  8  Am.  Dec.  41; 
Chrisman  v.  Bruce,  1  Duvall,  63,  85  Am.  Dec.  603;  Bevard  v.  Hoff- 
man, 18  Md.  479,  81  Am.  Dec.  618;  Peuvey  v.  Robblns,  48  N.  C. 
339;  RaU  v.  Potts,  27  Tenn.  225. 
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that  for  any  error,  whether  of  malice  or  not,  the  offi- 
cers are  liable.^  These  differences  are  obviated  in 
Maine  by  statute,  where  "selectmen  are  not  liable 
for  refusing  to  receive  the  vote  of  a  qualified  voter, 
unless  their  action  is  ^unreasonable,  corrupt  or  will- 
fully oppressive;  if  corrupt  or  willfully  oppressive, 
it  must  be  unreasonable;  if  not  unreasonable,  no  lia- 
bility attaches."^  Wisconsin  statutes  go  to  the 
other  extreme,  and  after  prescribing  certain  questions 
to  be  asked  and  answered,  and  oaths  to  be  given  and 
taken,  makes  it  obligatory  upon  the  judges  to  re- 
ceive a  vote  if  the  voter  answers  tfie  questions  and 
takes  the  oaths.  The  officers  here  "are  mere  minis- 
terial officers;  certainly  far  from  being  judicial";^ 
and  likewise  in  New  York  at  one  time.^  On  the 
other  hand,  Massachusetts'  later  statutes  have  a  tend- 
ency to  modify  the  strict  rule  announced  in  the  ear- 
lier cases,  and  the  voter  is  required  to  show  sufficient 
evidence  of  having  legal  qualifications  of  a  voter,  and 
request  to  have  his  name  inserted  in  the  list  of  vot- 
ers before  he  can  maintain  an  action  for  the  refusal 
of  his  vote.^'' 

68  Kllham  v.  Ward,  2  Mass.  236;  Henshaw  v.  Foster,  9  Pick.  312; 
Capen  v.  Foster,  12  Pick.  485,  2S  Am.  Dec.  632;  Gates  v.  Neal,  23 
Pick.  308;  Lincoln  y.  Hapgood,  11  Mass.  350;  Blanchard  y.  Stearns, 
5  Met  208;  Griffin  v.  Rising,  11  Met  339;  Jeffries  v.  Ankeny,  11 
Ohio,  372;  Larned  t.  Wheeler,  140  Mass.  390,  54  Am.  Rep.  483«  5  N. 
E.  290;  Bemier  v.  Russell,  89  III.  60. 

64  Sanders  v.  Getchell,  76  Me.  158,  49  Am.  Rep.  606. 

65  Gillespie  v.  Palmer,  20  Wis.  544. 

66  Goetchus  V.  Matthewson,  61  N.  Y.  440. 

67  Blanchard  y.  Stearns,  5  Met  298. 
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CHAPTER  XXXIV. 

INJURY  TO  CONSTITUTIONAL  AND  COMMON-LAW 
RIGHT  OP  POSSESSING  AND  PROTECTING 
REAL  PROPERTY— BY  INJURY  TO  RIGHT  OF 
EXCLUSION. 

§  621.    Introductory. 

S  522.    Trespasa— Rights  inTolved— Possession. 

§  523.    Same  continued— The  rule  as  to  right  of  possession  in  this 
country. 

I  524.    Same  continued— Nature  of  right  and  wrong  of  trespass  dis- 
cussed upon  principle. 

§  525.    Trespass— What  constitutes. 

I  526.    Same  continued— Elements  of  damages. 

I  527.    Trespass — ^Who  may  maintain. 

I  528).    Same  continued— When  tenant  and  landlord— Licensee  may 
bring. 

I  529.    Same  continued— When  tenants  in  common  may  bring. 

I  530.    Boimdary  line  of  abutting  ownera  on  roads  and  streets. 

8  531.    Same— Rights  of  abutting  owner  in  streets  and  highways 
and  remedy  for  violation. 

S  532.    Same— Boundaries    on    waters— Diyisions    or    classes    of 
waters. 

§  533.    Sam^-What  was  a  navigable  stream  at  common  law. 

§  534.    Same — Ownership  of  soil  under  navigable  streams  at  com- 
mon law. 

§  535.    Same^Rule  at  civil   law. 

i  536.    Same— What  are  navigable  streams  In  this  country— Rights 
of  abutting  owner  and  public  in. 

§  537.    Same  continued— Subject  considered  with  reference  to  in- 
juries to  riparian  owner »— Wrongs. 

§  538.    Rights  of  abutting  owners  in  non-navigable  streams. 

§  539.    Rights  of  abutting  owner  on  lakes. 

§  540.    Disturbing  thatch  not  trespass. 

S  54L    Poles  in  streets  and  highways. 

8  542.    Trespass  by  animals. 

i  543.    Trespass— Who  liable  foiv-Biiumeration  of  exceptional  cases 
—When  persons  not  liable  tor. 
Torts,  VoL  11—63 
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S  544.    Liability  for  trespass— Exception  based  on  command  of  law, 
§  645.    Liability  for  trespass— Exception  based  on  right  to  posses- 
sion. 

§  546.    Liability  for  trespass— Exception  based  on  necessity. 

J5  547.    LlabUlty  for  trespass— Exception  based  on  consent 

S  548,    Same   continued— By   license— Defined. 

§  549.  Same  continued— Licenses,  how  created— Rights  and  In- 
cidents. 

I  560.    Same  continued — Nature  of  Interest  created. 

§  551.  Same  continued— Interest  created  continued— Authorities  con- 
flicting. 

I  552.    Same  contlnued-'When  premises  alienated. 

9  553.    Agreement  for  interest  in  land— Will  operate  as  a  license. 

8  554.    Agreements  for  sale  of  growing  trees  operate  as  licenses. 

S  565.    Same  continued— Revocation  of  licenses. 

S  556.  Same  continued— Revocation  when  ex];>endlture  of  money  and 
improvements  have  been  made. 

$  557.    Use  of  licenses  in  cases  of  trespass. 

§  521.  Introductory. — Injuries  to  property  rights 
may  be  coupled  with  force  or  without  that  element, 
the  same  as  injuries  to  i)ersonal  rights,  and  property 
rights  in  rem  may  be  divided  into  those  concerning 
realty  and  those  concerning  personalty.  With  regard 
to  rights  concerning  realty,  wrongs  coupled  with  force 
may  be  by  intrusion,  amounting  to  trespass,  to  ouster 
or  to  forcible  entry  and  detainer,  or  may  be  by  injury 
to  the  realty  itself,  amounting  to  trespass  or  to  waste. 
In  respect  to  rights  concerning  personalty,  these 
wrongs  may  be  by  an  unlawful  taking  of  the  property, 
amounting  to  trespass.  Trespass  may  be  with  force 
and  without  it,  the  remedies  for  the  former  being 
quare  clausum  fregit  and  vi  et  armisj  and  for  the  latter 
(m  tlie  casCj  and  the  latter  will  be  treated  at  another 
time.  Likewise  waste  is  of  two  kinds — voluntary, 
which  is  with  force;  and  permissive,  which  is  without, 
and  only  the  former  will  be  considered  in  this  con- 
nection. Forcible  entry  and  detainer,  as  its  name 
indicates,  is  always  coupled  with  force,  but  is  a  wrong 
covered  in  many  states  by  statute  superseding  the 
common  law. 
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§  522.    Trespass— Rights    Involved— Possession.— In 

respect  to  the  first  of  wrongs  by  intrusion,  it  is  usu- 
ally said  that  trespass  is  an  injury  to  the  possession, 
and  hence,  that  one  who  is  not  in  possession  may  not 
maintain  an  action  in  trespass  qtmre  clausum  fregit 
In  cases  where  the  strict  application  of  this  rule 
would  work  injustice,  it  is  held  that  the  possession 
necessary  is  not  the  pedis  possessio  of  actual  occu- 
pancy, but  that  constructive  possession  is  sufficient* 
Actual  possession  has  been  said  to  be  ^^an  actual  and 
continuous  occupancy  or  exercise  of  full  dominion, 
either  by  occupancy  of  the  whole,  or  by  occupancy  of 
part  in  the  name  of  the  whole,  with  evidence  of  the 
bounds,  where  the  law  would  extend  the  possession 
to  such  bounds."  *  The  same  court  defined  construc- 
tive possession  as  ^^that  possession  which  the  law  an- 
nexes to  the  title." 

Actual  possession,  however,  is  not  essential  to 
maintain  the.  action,  and  this  kind  of  constructive 
possession  is  not  sufficient,  if  the  land  is  actually  oc- 
cupied by  another  under  claim  of  right.  In  England, 
where  almost  all  lands  are  occupied,  it  is  the  law  that 
premises  must  be  in  the  actual  possession  of  the  one 
having  seisin  in  law,  or  some  one  for  him,*  in  order 
for  trespass  to  be  maintained.  This  rule  was  fol- 
lowed by  some  of  the  early  American  courts.* 

§  523.    Same  Continued— The  Rule  as  to  the  Right  of 
Possession  In  This  Country.— But  the  different  condi- 

1  Gillespie  v.  Dew,  1  Stew.  229,  18  Am.  Dec.  42;  Gent  v.  Lynch, 
23  Md.  58,  87  Am.  Dec.  568;  McColman  v.  Wilkes,  3  Strob.  465,  51 
Am.  Dec.  637;  Van  Brunt  v.  Schenck,  11  Johns.  377;  McFeten  v. 
Pierson,  15  Colo.  201,  22  Am.  St  Rep.  388,  24  Pac.  1076. 

2  McColman  y.  Wilkes,  3  Strob.  465,  51  Am.  Dec.  637. 

8  Bacon's  Abridgment,  tit  "Trespass,*'  c.  3;  1  Chitty  on  Pleading, 
176^  177;  3  Blackstone's  Commentaries,  210;  3  Starkie  on  Evidence^ 
1436. 

4  .McClaln  v.  Todd,  5  J.  J.  Marsh.  335,  22  Am.  Dec.  37,  citing 
eases.    See  Bradnon  y.  Grimke,  1  Nott  &  McO.  363. 
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lions  surrounding  the  ownership  of  land  in  this  coun- 
try, as  compared  with  England,  demand  another  rule. 
Here  a  proprietor  often  lives  at  a  distance  from  his 
lands.  He  oftentimes  buys  and  sells  them  without 
ever  setting  foot  thereon.  Frequently  the  owner 
leaves  them  untenanted  and  unoccupied  for  months 
or  years,  because  he  cannot,  or  does  not  need  to,  use 
them.  To  deny  him  the  right  to  recover  for  tres- 
passes upon  such  lands  would  rob  him  of  the  protec- 
tion of  the  law  over  valuable  property,  and  allow 
great  injuries  to  be  inflicted  unredressed.  Hence, 
here,  mere  title,  without  actual  entry,  will  draw  with 
it  constructive  possession  such  as  can  sustain  tres- 
pass.'^  A  party  must  be  the  owner,  or  in  possession 
at  the  time  of  the  trespass  in  order  to  maintain  the 
action.^  An  owner  of  unimproved  lands  is  to  be  con- 
sidered in  possession.^  Actual  possession,  however, 
is  prima  facie  evidence  of  title  and  right  of  possession, 
until  the  contrary  is  proven,  and  the  one  who  would 
dfspute  the  title  must  prove  a  better  one  in  himself,^ 
consisting  of  the  true  ownership,®  or  a  prior  continu- 
ing possession.*^  So  that,  while  constructive  posses- 
sion can  sustain  an  action  for  trespass,  it  will  not  be 

5  McColman  v.  Wilkes,  3  Strob.  465,  51  Am.  Dec.  637;  Van 
Xtensalaer  y.  Radcllffe,  10  Wend.  639,  25  Am.  Dec.  682;  GTUlesple 
V.  Dew,  1  stew.  229,  18  Am.  Dec.  42;  Chelsey  v.  Brock  way,  34  Vt 
550;  Wilson  v.  Phoenix  Powder  Mfg.  Co.,  40  W.  Va.  413,  52  Am. 
8t.  Rep.  890,  21  S.  E.  1035. 

6  Nelson  v.  Jenkins,  42  Neb.  133,  60  N.  W.  311;  Yellow  River 
R.  Co.  V.  Harris,  35  Fla.  385,  17  South.  568. 

7  Irvln  V.  Patchln,  164  Pa.  St.  51,  30  Atl.  436. 

8  Heath  v.  Williams,  25  Me.  209,  43  Am.  Dec.  265;  Finch  t. 
Alston,  2  Stew.  &  P.  83,  23  Am.  Dec.  299;  Llnard  v.  Crossland, 
10  Tex.  462,  60  Am.  Dec.  213;  Omaha  etc.  Refining  Co.  t.  Tabor, 
13  Colo.  41,  16  Am.  St.  Rep.  185,  21  Pac.  925;  McLean  v.  Farden, 
61  111.  106;  Bigler  v.  Antes,  21  Pa.  St.  288. 

t  Wilsons   T.   Bibb,   1   Dana,   7,   25  Am.   Dec.   118;  Rawson  y. 
Morse,  4  Pick.  127;  Fuhr  v.  Dean,  26  Mo.  116,  69  Am.  Dec  485. 
10  See  Barnstable  v.  Thacher,  3  Met  239. 
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gofflcient  so  long  as  the  land  is  in  the  actual  posses- 
sion of  another.^^  It  may  be  said,  then,  that  actual 
possession,  or  the  undisputed  right  thereto,  are  the 
essential  prerequisites  of  an  action  of  trespass  quare 
datisum  f regit. 

§  524.  Same  Continued— Nature  of  Right  and  Wrong 
of  Trespass  Discussed  upon  Principle.— Every  tort  is  a 

violation  of  some  primary  right,  and  every  right  of 
action  is  a  remedial  right,  founded  upon  the  breach  of 
some  primary  duty  to  observe  a  primary  right.  The 
purpose  of  this  treatise  is  to  define  these  primary 
rights  and  duties,  which  give  rise  to  actions  ew  delictOj 
in  order  that  the  underlying  principle  may  be  plain 
and  easily  applied,  and  to  determine  and  illustrate 
when  these  primary  rights  and  duties  exist,  and  what 
are  violations  thereof,  so  that  the  reader  may  ascer- 
tain what  facts  will  give  rise  to  a  right  of  action. 

The  statement  that  actual  or  undisputed  right  to 
possession  are  the  essential  elements  of  trespass  does 
not  present  the  primary  right  involved,  but  only  those 
facts  which  create  such  right.  Again,  the  expression 
usually  employed,  that  trespass  is  an  injury  to  the 
possession,  does  not  define  the  wrong,  unless  we  un- 
derstand possession  to  mean  some  right.  If  ^^posses- 
sion" is  used  for  "right  to  possession"  or  "to  occupy," 
the  proposition  is  not  supported  by  the  authorities, 
for  one  may  have  the  right  to  possession  of  land  actu- 
ally held  by  another,  and  still  not  be  able  to  maintain 
trespass.^  So,  if  it  means  the  undisputed  right  to 
occupy,  it  will  not  cover  the  case  of  a  wrongdoer  who 
is  actually  occupying   the  land.**    If   the   apparent 

11  Gent  T.  Lynch,  23  Md.  68»  87  Am.  Dec.  558;  McColman  v. 
Wilkes,  8  Strob.  465,  51  Am.  Dec.  637;  Safford  v.  Basto^  4  Mich. 
406;  Van  Brunt  v.  Schenck,  11  Johns.  385;  Renshaw  y.  Lloyd, 
50  Mo.  868;  Green  y.  Pettlnglll,  47  K.  H.  875,  96  Am.  Dec  444. 

12  Po0t,  sec.  527,  n.  43. 
18  Post,  sec.  527,  n.  37. 
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right  of  possession  attaching  to  the  actual  occupation 
of  lands  is  intended,  then  every  entry  upon  lands 
wrongfully  held  by  a  disseisor,  even  though  made  by 
the  true  owner  having  the  legal  right  to  possession 
would  be  a  trespass.  Such,  however,  has  neve?  been 
held  to  be  the  law,  except  as  will  appear  later  on,  as  a 
result  of  modem  statutes.** 

Taking  pleading  as  a  guide,  injuries  to  the  legal 
right  to  possession  were  remedied  by  ejectment,  writs 
of  entry,  or  even  by  actual  entry,  and  wrongs  to  the 
apparent  right  of  possession  by  forcible  entry  and  de- 
tainer. Trespass  to  real  property  is  redressed  by  an 
action  of  trespass  quare  claiisum  fregity  in  which  the 
inquiry  is  as  to  the  defendant'^  right  to  break  the 
close  surrounding  the  plaintiff's  land.  The  test  of  the 
defendant's  wrong  would  be  the  question  of  his  right 
to  cross  the  boundary  or  his  duty  to  refrain  from  do-' 
ing  so,  and  the  complainant's  right  of  action  would 
depend  upon  his  right  to  demand  the  performance  of 
such  duty.  In  other  words,  judging  from  the  com- 
mon-law action  the  wrong  consists  in  interfering  with 
one's  right  of  exclusive  control  over  his  lands. 

Blackstone  says:  "In  general,  any  misfeasance  or 
act  of  one  man  whereby  another  is  injuriously  treated 
or  damnified  is  a  transgression  or  trespass  in  its  lar- 
gest sense."  **  But,  in  the  limited  and  confined  sense 
in  which  we  are  at  present  to  consider  it,  it  signifies 
no  more  than  an  entry  on  another  man's  ground  with- 
out a  lawful  authority,  and  doing  some  damage,  how- 
ever inconsiderable,  to  his  real  property."**  **Every 
unwarrantable  entry  on  another's  soil  the  law  entitles 
a  trespass  by  breaking  his  close^  the  words  of  the  writ 
of  trespass  commanding  the  defendant  to  show  cause 

14  Poet,  sec.  559. 

15  3  BIack«tone'B  Commentaries,  20S. 

16  3  Blackstone'8  Commentaries,  209. 
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quare  claiufum  querent  is  f  regit.  For  every  man's  land 
is,  in  the  eye  of  the  law,  inclosed  and  set  apart  from 
his  neighbor's,  and  that  either  by  a  visible  and  ma- 
terial fence,  as  one  field  is  divided  from  another  by 
a  hedge,  or  by  an  ideal  invisible  boundary  existing 
only  in  contemplation  of  law,  as  when  one  man's  land 
adjoins  to  another's  in  the  same  field.  And  every  such 
entry  or  breach  of  a  man's  close  carries  necessarily 
along  with  it  some  damage  or  other;  for,  if  no  other 
special  loss  can  be  assigned,  yet  still  the  words  of  the 
writ  itself  specify  one  general  damage,  viz.,  the  tread- 
ing down  and  bruising  his  herbage."*''  But  the  in- 
jury to  the  ground  or  herbage  does  not  constitute  the 
trespass,  as  will  be  shown  later  on.*® 

The  mere  breach  of  the  close,  or  crossing  the  actual 
or  ideal  boundary,  is  the  wrongful  act  known  as  tres- 
pass, and  the  law  will  grant  recovery,  where  no  actual 
damage  can  be  shown,  as  the  wrong  is  then  injuria 
sine  damnOj^^  and  what  damage  does  result  from  the 
act  is  but  the  incident  of  the  first  wrong,  the  trespass. 
Blackstone  defines  the  right  of  property  as  "that  sole 
and  despotic  dominion  which  one  man  claims  and  ex- 
ercises over  the  external  things  of  the  world,  in  total 
exclusion  of  the  rights  of  any  other  individual  in  the 
universe."*®  This  right  of  property,  or  dominion, 
draws  with  it  rights  to  use,  enjoy,  alienate,  possess  or 
occupy  and  exclude  others  from  its  objects.  Acts  of 
trespass  do  not  necessarily  interfere  with  use,  enjoy- 
ment, alienation,  nor,  as  we  have  seen,  with  the  right 
to  possess,  but  they  are  infringements  upon  the  right 
of  exclusion,  or  exclusive  control.  So,  again,  it  is 
said:  *The  right  of  meum  and  tuunij  or  property  in 

17  8  Blackstone's  Cominentaries,  200,  210.    See  Monroe  v.  Can- 
non, 24  Mont  316,  61  Pac  863,  81  Am.  St  Rep.  439. 

18  Poet,  sec.  525. 
i»  Foflt,  sec.  526. 

to  2  Blackstone's  Commentaries,  2. 


§  625  INJT7BY  TO  BIGHT  TO  REAL  PROPERTY.  1000 

lands,  being  once  established,  it  follows,  as  a  neces* 
sary  consequence,  that  this  right  must  be  exclusive; 
that  is,  that  the  owner  may  retain  to  himself  the  sole 
use  and  occupation  of  his  soil,"*^  and,  hence,  that  he 
has  a  primary  right  to  exclude  all  others  from  his 
ground. 

Title  is  the  means  by  which  this  right  of  property 
is  ascertained,  and  whoever  has  title  has  this  right. 
So,  when  it  is  said  that  mere  naked  possession  or  oc- 
cupancy constitutes  a  prima  facie  title,  this  means 
that  one  who  occupies  land  under  claim  of  right  in 
himself  has  prima  facie  a  right  of  property  therein, 
and  those  rights,  including  that  of  exclusion,  inci- 
dent to  such  right  of  property.  This  prima  facie  title 
and  these  prima  facie  rights  are  valid,  and  enforce- 
able as  against  the  whole  world,  save  the  true  owner 
and  those  claiming  through  him,  and  may  become 
perfect  and  indefeasible  even  against  these  latter  by 
efflux  of  time. 

Again,  when  the  true  owner  is  in  possession,  or 
others  for  him,  or  when  no  one  is  in  possession,  the 
true  title  in  the  owner  gives  him  the  perfect  and 
complete  right  of  property  and  its  consequent  right 
of  exclusion.  So  that  the  right  of  exclusion,  whose 
breach  gives  rise  to  a  right  of  action  in  trespass 
qtuire  clatisum  fregity  belongs  to  the  occupant  of  land, 
if  he  occupies  it  with  claim  of  right,  or  to  the  true 
owner,  if  the  occupant  does  not  make  a  claim  of 
right,  or  the  land  is  unoccupied. 

§  525.    Trespass  —What  Constitutes.— As  we  have 

endeavored  to  point  out,  the  right,  for  a  breach  of 
which  the  action  of  trespass  gware  clausum  fregit  lies, 
is  the  right  to  exclusive  control  of  land,  it  follows 

21  3  Blackstone'B  Commentaries,   209. 
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that  any  act  which  is  in  denial  of  such  right  is  a  tres- 
pass. This  right  of  control  extends  to  every  part  of 
the  premises,  and  even  the  mere  treading  npon  a 
portion  of  the  land  by  one  withont  right  is  a  tres- 
pass. "Every  entry  upon  the  land  of  another  with- 
out lawful  authority  is  a  trespass,  though  only  the 
grass  be  trodden,  and  whether  the  land  be  inclosed 
or  not.  If  a  man's  land  is  not  surrounded  by  a  fence, 
the  law  encircles  it  with  an  imaginary  inclosure  to 
pass  which  is  to  break  and  enter  his  close.  The  mere 
act  of  breaking  through  this  imaginary  boundary 
constitutes  a  cause  of  action,  as  being  a  violation 
of  the  right  of  property,  although  no  actual  damage 
may  be  done.  The  gist  of  the  action  is  the  wrong- 
ful entry,  whatever  is  done  after  the  breaking  and 
entering  being  but  aggravation  of  damages."** 
Thus,  merely  stepping  across  the  line  of  a  man's 
land  constitutes  the  technical  tort,  and  entitles  the 
one  in  control  of  the  land  to  nominal  damages.*®  If 
the  intruder,  after  effecting  his  unlawful  entry,  does 
some  actual  damage  to  the  premises,  this  may  be  re- 
covered in  the  action  of  quare  clat^um  fregit  as  an  in- 
cident to  the  primary  wrong. 

§  526.    Same  Continued— Elements  of  Damages.— In 

the  previous  section  the  precise  and  technical  nature 
of  the  wrong  of  trespass  has  been  set  forth.  There 
it  is  shown,  contrary  to  what  may  usually  be  sup- 
posed to  be  the  case,  that  the  gist  of  the  wrong  of 
trespass  is  an  injury  to  the  right  of  exclusion,  not  the 
actual  injury  to  the  land  itself.  To  accentuate  the  im- 
portance of  *he  principles  underlying  the  wrong,  we 
now  consider  what  may  be  recoverable  in  the  action. 
It  IS  fundamental  that  for  the  mere  breaking  of  the 

t2  2  Waterman  on  Trespass,  219,  220. 

23  Kiel  V.  Chartlers  Valley  Gas  Ck).,  131  Pa,  St.  466,  17  Am, 
St  Bep.  823,  19  Atl.  78, 
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close,  nominal  damages  may  be  had.  If  the  tres- 
passer cuts  or  carries  away  crops,**  or  trees  growing 
upon  the  land,**  or  mines  and  removes  minerals,**  or 
breaks  into  a  dwelling-house  upon  the  premises,*'^  the 
damage  and  loss  resulting  therefrom  may  be  re- 
covered in  the  action  for  the  breach  of  the  close.  The 
trespasser  is  liable  not  only  for  his  own  injurious 
acts,  but  also  for  the  injury  naturally  and  proxi- 
mately resulting  therefrom.  In  trespass  to  the  per- 
son, the  celebrated  Scott  v.  Sheperd  or  "Squib 
Case,"*®  furnishes  a  well-known  example,  and  in  the 
subject  under  discussion  the  'TJalloon  Case"  is  an  ex- 
cellent illustration  of  this  principle.  Here  an  aero- 
naut, who  was  giving  an  exhibition,  became  en- 
tangled while  making  a  descent,  and  came  down  in 
a  private  garden,  naturally  doing  much  damage.  A 
crowd,  which  had  gathered,  broke  into  the  garden 
to  extricate  him  from  his  dangerous  position.  The 
damage  done  by  the  crowd  was  many  times  that 
which  was  the  result  of  the  balloonist's  own  acts,  but 
the  court  held  that  if  his  descent,  under  such  circum- 
stances, would  ordinarily  and  naturally  draw  a 
crowd  of  people  about  him,  either  from  curiosity  or 

24  Negley  t.  Ck>well,  91  lawa,  256,  51  Am.  St  Rep.  345,  59  N. 
W.  48;  Benjamin  v.  Benjamin,  15  CJonn.  347,  39  Am.  Dec  3S4; 
Klernan  v.  Heaton,  69  Iowa,  136,  28  N.  W.  478. 

25  Haven  v.  Brown,  7  Greenl.  421,  22  Am.  Dec.  208;  Longfellow 
V.  Qnlmby,  29  Me.  196,  48  Am.  Dec.  625;  Chandler  v.  Walker,  21 
N.  H.  282,  53  Am.  Dec.  202;  Green  v.  Pettlnglll,  47  N.  H.  375,  93 
Am.  Dec.  444;  Gent  v.  Lynch,  23  Md.  58»  87  Am.  Dec.  558;  Hay- 
ward  V.  Sed^ley,  14  Me.  439,  31  Am.  Dec.  64;  Powers  v.  TlUey, 
87  Me.  34,  47  Am.  St  Rep.  304,  32  Atl.  714;  Gasklns  v.  Davla,  115 
N.  C.  85,  44  Am.  St.  Rep.  439,  20  S.  B.  188. 

26  Illinois  etc.  Coal  Co.  v.  Ogle,  82  111.  627,  25  Am.  Rep.  342; 
Omaha  etc.  Refining  Co.  v.  Tabor,  13  Colo.  41,  16  Am.  S-t.  Rep. 
185,  21  Pac.  925;  Donovan  v.  Consolidated  Coal  Co.,  187  IlL  28, 
79  Am.  St.  Rep.  206,  58  N.  B.  290;  Ross  v.  Scott,  15  Lea,  479. 

27  Adams  v.  Freeman,  12  Johns.  408,  7  Am.  Dec.  327. 

28  W.  Blackstone's  Reports,  892. 
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for  the  purpose  of  rescuing  him  from  a  perilous  situ- 
jttioiiy  all  this  he  ought  to  have  foreseen  and  must 
be  responsible  f  or,*^  So  where,  on  account  of  tres- 
passes of  a  landlord,  tenants  are  driven  from  their 
location,  they  may  recover  for  a  loss  of  trade,  perma- 
nent improvements  and  valuable  rights  occasioned  by 
the  removal.*®  These  subsequent  acts,  such  as  cut- 
ting crops  or  trees,  mining  minerals,  and  the  like,  are 
not  in  themselves  trespasses  but  only  the  incidents 
thereto,  for  if  they  occur  while  one  is  temporarily  out 
of  his  right  of  control,  as  when  he  has  leased  the 
premises,  he  cannot  recover  therefor  in  trespass,  but 
must  sue  in  waste,  or  on  the  case  in  the  nature  of 
waste.**  Where  no  especial  damage  to  the  land  it- 
self can  be  shown,  the  courts  will  give  compensation 
for  the  loss  of  the  use  of  the  ground  during  its  occu- 
pancy by  the  trespasser.**  In  case  the  owner  has  not 
been  deprived  even  of  the  use  of  his  premises,  the  law 
will  infer  damage  from  the  mere  infringement  of  the 
right.** 

§  527.    Trespass— Who  may  Mainl'In.— Such  being 

the  foundation  of  the  action,  then,  anyone  who  is  ac- 

2t  Guille  Y.  Swan,  19  Johns.  SSI,  10  Am.  Dec.  234. 

80  Hawthorne  v.  Slegel,  88  Oal.  159,  22  Am.  St  Rep.  291,  25 
Pac.  1114. 

81  Randall  t.  Gleyeland,  6  Conn.  828;  Gannon  t.  Hatcher,  1 
HUl,  260,  26  Am.  Dec.  177;  Gibbons  v.  Dillingham,  10  Ark.  9,  50 
Am.  Dec.  233;  Ameson  v.  Spawn,  2  S.  Dak.  269,  39  Am.  St.  Rep. 
783,  49  N.  W.  1066;  Lienow  v.  Ritchie,  8  Pick.  235;  Uttendorffer, 
Y.  Saegers,  50  Gal.  496;  Fitch  r.  Goeser,  54  Mo.  267. 

82  Baltimore  etc.  R.  R.  Co,  t.  Boyd,  67  Md.  32,  1  Am.  9t  Rep. 
B62,  10  Atl.  815;  Ghlcago  v.  Hnenenbein,  85  111.  594,  28  Am.  Rep. 
626;  Kell  v.  Ghartlers  Valley  Gas  Co.,  131  Pa.  St.  466,  17  Am.  St. 
Rep.  823,  19  Atl.  78. 

88  McGonnel  v.  Kibbe,  33  111.  175,  85  Am.  Dec.  266;  Attwood 
T.  Prlcot,  17  Gal.  37,  76  Am.  Dec.  567;  Nicholson  t.  New  York 
etc.  R.  R.  Go.,  22  Gonn.  74,  66  Am.  Dec.  390.  See  Hlllebrant  v. 
Brewer,  6  Tex.  45,  55  Am.  Dec.  757;  Parker  v.  Mlse,  27  Ala.  480, 
«2  Am.  Dec.  776. 
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tually  occupying  the  premises  may  maintain  it, 
whether  he  is  the  true  owner,  or  one  having  an  estate 
for  life  OP  years,  as  a  tenant  of  such  owner,**  or  one 
holding  as  a  tenant  at  will  or  sufferance,*^  or  one  in 
possession  under  a  bona  fide  color  of  title,**  or  even 
one  who  is  wrongfully  in  possession,  without  any 
other  right  or  title  to  the  land.®''  So,  too,  in  this 
country  at  least,  the  owner  of  a  present  estate  in 
lands  which  are  unoccupied,*®  and,  both  here  and  in 
England,  the  owner  of  land  held  by  his  servants  for 
him,**  or  by  tenants  at  will  or  at  sufferance,^*  has 
such  undisputed  right  to  possession  as  will  support  a 
suit  for  trespass.  Not  only  will  such  possession  op 
right  thereto  sustain  an  action  for  breach  of  the  close,, 
but  in  every  case  where  they  exist,  with  one  excep- 
tion, the  person  having  actual,  or  undisputed  right  to 

84  Cannon  v.  Hatcher,  1  Hill,  200.  26  Am.  Dec.  177;  Gibbons 

V.  Dillingham.  10  Ark.  9,  50  Am.  Dec.  233;  Hawthorne  v.  Slegel, 

88  Cal.  169,  22  Am.  St.  Rep.  291,  25  Pac.  1114;  Hatchell  v.  Klm- 

braugh,  4  Jones  (40  N.  C).  103;  Woodrovr  v.  Oooper,  3  Iowa,  214; 
1  Chitty  on  Pleading,  63. 

35  Hay  ward  v.  Sedgley,  14  Me.  439,  31  Am.  Dec.  04;  Duncan  v. 

Potts,  5  Stew.  &  P.  82,  24  Am.  Dec.  766;  1  Chitty  on  Pleading,. 

197. 

86  Attwood  V.  Fricot,  17  Cal.  37,  76  Am.  Dec.  567;  English  v. 
Johnson,  17  Cal.  107,  76  Am.  Dec.  574. 

87  Wilsons  V.  Bibb,  1  Dana,  71,  25  Am.  Dec.  118;  Heath  ▼. 
Williams,  25  Me.  209,  43  Am.  Dec.  265;  Duncan  v.  Potts,  5  Stew. 
&  P.  82,  24  Am.  Dec.  766;  Chandler  v.  Walker,  21  N.  H.  282» 
53  Am.  Dec.  202;  Ware  v.  Collins^  35  Miss.  223,  72  Am.  Dec 
122;  Morse  v.  Iman,  42  111.  150,  89  Am.  Dec.  417;  Richardson  v. 
Murrlll,  7  Mo.  333;  Barnstable  v.  Thacher,  3  Met  239;  Look  v» 
Nerton,  55  Me.  103;  Nickerson  v.  Thacher,  146  Mass.  609,  16  N. 
B.  581;  Fowler  v.  Owens,  68  N.  H.  270,  73  Am.  St  Rep.  588,  39 
Atl.  329. 

38  Gillespie  V.  Dew,  1  Stew.  229,  18  Am.  Dec.  42;  Gent  v.  Lynch, 
23  Md.  58,  87  Am.  Dec.  558;  Green  v.  Pettinglll,  47  N.  H.  375» 
93  Am.  Dec.  444;  Cohoon  v.  Simmons,  7  Ired.  (29  N.  C.)  189. 

8t  McCoIman  v.  Wilkes,  3  Strob.  465,  51  Am.  Dec.  637. 

40  Starr  v.  Jackson,  11  Mass.  519;  Chelsey  v.  Brockway,  34  VL 
560;  Briggs  v.  Bennett,  26  Vt.  146. 
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possession  is  the  only  person  who  may  maintain  an 
action.  Hence,  if  land  is  occupied  by  one,  who  is  of 
right  entitled  thereto  by  contract  or  lease  binding 
npon  the  owner  of  the  fee,  or  other  interest,  such 
owner  cannot  sue  in  trespass  for  acts  done  during  the 
tenancy  because  he  has  voluntarily  conferred  the 
right  of  exclusion  or  control  upon  the  tenant*^ 

If  such  acts  result  in  a  permanent  injury  to  the 
land,  the  reversioner  or  remainderman  may  recover 
therefor  in  an  action  of  waste,  or  on  case  in  the  na- 
ture of  waste,  as  the  case  may  be.'**  Again,  if  the  oc- 
cupant be  wrongfully  in  possession,  during  such  pos- 
session, the  true  owner  may  not  sue  in  trespass  for 
any  acts,^  although  he  may  recover  for  the  first 
breach  of  the  close  by  which  he  was  disseised.'**  By 
the  entry  of  the  disseisor  and  assumption  of  adverse 
possession,  as  we  have  seen,  the  title  and  right  to 
control  passes  from  the  true  owner  to  the  dis- 
seisor and  the  true  owner's  right  has  been 
injured  by  taking  it  away  from  him.  Consequently, 
80  long  as  the  disseisor  retains  his  possession,  any 
entry  by  one  without  right — ^and,  as  we  shall  see, 
entry  by  the  owner  is  sometimes  considered  to  be 
without  right — ^is  an  injury  solely  to  the  right  of  con- 
trol resting  in  the  disseisor.     But  when  the  disseisee, 

41  Gibbons  v.  Dillingham,  10  Ark.  9,  50  Am.  Dec.  233;  Torrence 
y.  Irwin,  2  Teates,  210,  1  Am.  Dec.  340;  Gannon  v.  Hatcher,  1 
Hill,  260,  26  Am.  Dec.  177;  Ameson  v.  Spawn,  2  S.  Dak.  269,  39 
Am.  St.  Rep.  783,  49  N.  W.  1066;  Fitch  v.  Gaaser,  54  Mo.  267; 
1  Ghltty  on  Pleading,  176.  "For  an  injury  to  the  posaeasion,  the  ten- 
ant in  podsesaion  alone  may  sue,  though  If  the  same  injury  affects 
the  reveraUmj  the  reversioner  may  sue  In  case":  Chesapeake  etc. 
Tel.  Co.  T.  McKenzle,  74  Md.  36,  61,  28  Am.  St  Kep.  219,  21  AtL 
iSm). 

42  Post,  c.  36. 

48  Rowland  ▼.  Rowland,  8  Ohio,  40;  De  Mott  ▼.  Hagerman,  8 
Cow.  220,  18  Am.  Dec.  443. 
44  Id. 
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or  true  owner,  has  lawfully  recovered  his  possession,, 
by  a  fiction  of  law  it  relates  back  to  the  time  the  ad- 
verse possession  began^  and  he  is  deemed  never  to 
have  been  out  of  possession,  and  all  the  acts  of  the 
disseisor  are  considered  mere  trespasses. 

§  528.  Same  Continued— When  Tenant  and  Land- 
lord — Licensee  rnay  Bring. — ^As  we  have  said,  there  is 

one  exception  to  the  rule  that  but  one  person  may 
maintain  trespass,  and  that  is  in  the  case  of  tenants 
at  will  or  sufferance  in  possession  of  lands.  In  this 
instance  the  tenant  and  landlord  may  both  recover;^ 
the  tenant,  because  he  has  an  estate  in  and  right  to 
control  of  the  land,  as  against  everyone  but  his  land- 
lord, and  the  latter,  because  his  right  to  control  is 
not  disputed  by  the  tenant.  The  occupation  of  such 
a  tenant  is  deemed  the  possession  of  the  landlord, 
the  same  as  that  of  a  servant,  but  the  servant  has  no 
estate  or  interest  in  the  land,  while  the  tenant  at 
will  or  sufferance  has,  though  it  may  be  of  uncertain 
duration. 

The  right  of  a  tenant  to  maintain  an  action  of  tres- 
pass for  the  injury  to  his  right  of  possession  or  of  ex- 
clusion, and  of  the  landlord  to  bring  an  action  in  case 
in  the  nature  of  waste  where  the  trespass  results  in 
a  permanent  injury  to  the  land,  or  the  right  of  rever- 
sion, is  still  recognized  and  sanctioned  by  modern 
American  authorities. 

As  has  been  said,  the  mere  right  of  entry 
Tvill  not  be  sufficient  to  maintain  an  action,  so  a 
mere  easement  or  license  to  use  land  in  a  certain 
manner  does  not  confer  such  a  right  to  control  the 
land  as  will  sustain  a  claim  of  trespass  quare  clausum 
fregit.^^   Thus,  where  a  religious  society  is  entitled  to 

46  Ante,  sec.  527. 

46  Choupek  V.  Perotka,  80  Wis.  551,  46  Am.  St.  Rep.  858,  02  N. 
W.  537;  Smith  y.  Wiggins,  48  N.  H.  105;  Bakersfleld  Cong.  Soc. 
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the  use  of  a  meeting-house  owned  by  a  separate  so- 
ciety, and  is  interrupted  in  the  exercise  of  this  use  by 
others  breaking  into  the  house  and  occupying  it,  the 
first  society  cannot  recover  in  trespass  quare  claumm 
fregity  for  their  right  is  only  to  the  use  of  the  house.*^ 
While,  as  we  have  shown,  the  owner  cannot  recover 
in  trespass  quare  clausum  fregit  for  acts  during  adverse 
occupancy  by  another,  until  he  has  recovered  posses- 
sion, he  may  bring  his  common-law  actions  of  waste 
or  ejectment  as  his  right  may  demand,  or  recover 
under  various  statutory  provisions  such  as  forcible 
entry  and  detainer.'*® 

§  529.    Same  Continued— When  Tenants  in  Common 

may  Bring. — Considerable  discussion  is  found  among 
the  earlier  cases  upon  the  right  of  one  tenant  in  com- 
mon to  maintain  trespass  against  his  cotenant.  The 
rule  is  thus  correctly  stated  by  Chitty:  "The  proper 
remedy  by  one  joint  tenant  or  tenant  in  common  of 
realty,  against  the  other  who  commits  a  partial  in- 
jury to  the  land  or  other  property,  as  hj  waste,  etc., 
is  an  action  on  the  case  as  for  misfeasance;  but  if  one 
tenant  in  common  totally  destroy  the  subject  mat- 
ter of  the  tenancy  in  common,  his  companion  shall 
have  trespass/'*®  Taking  this  rule  as  our  guide,  it 
is  at  once  apparent  that  the  instances  where  one 
tenant  in  common  may  be  held  in  trespass  by  his  co- 
tenant  are  rare,  because  as  between  coparceners  and 
others  claiming  in  privity,  the  entry  and  possession 

V.  Baker,  15  Vt.  119,  40  Am.  Dec.  668;  Osborne  v.  Butcher,  26  N. 
J.Ii.  308;  Martin  v.  Bliss,  5  Blackf.  35,  32  Am.  Dec.  52. 

47  Bakersfleld  Cong.  Soc.  v.  Baker,  15  Vt.  119,  40  Am.  Dec. 
66& 

48  Post,  c.  35. 

49  Chitty  on  Pleading,  201.  See,  also,  discussion  In  a  note, 
29  Am.  Dec.  483;  Symonds  v.  Harris,  51  Me.  14,  81  Am.  Dec.  553; 
Porter  y.  Hooper,  13  Me.  25,  29  Am.  Dec.  480,  note. 
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of  one  is  always  presumed  to  be  in  maintenance  of 
the  right  of  all;  and  this  presumption  must  prevail 
in  favor  of  all,  unless  some  notorious  act  of  ouster 
or  adverse  possession  is  brought  home  to  the  knowl- 
edge  of  the  others,  or  it  is  clearly  shown  that  he  has 
become  the  owner  by  purchase.*^  A  judgment  in  an 
action  by  one  tenant  in  common  against  a  trespasser 
inures  to  the  benefit  of  his  cotenants.**  Such  being 
the  law,  it  follows  that  any  partial  destruction, 
which  is  about  all  the  wrong  that  may  usually  be 
committed,  will  constitute  waste.***  A  tenant  in  com- 
mon of  a  mill  cannot  bring  trespass  against  his  co- 
tenant  on  the  ground  that  the  latter  entered  into  the 
exclusive  occupancy  of  the  mill.**  The  acts  of  ex- 
clusive ownership  by  one  tenant  against  his  cotenant 
which  may  militate  against  the  latter  must  be  of 
such  unequivocal  character,  so  overt  and  notorious, 
as  by  their  own  import  to  impart  information  and 
give  notice  to  the  cotenants  that  an  adverse  posses- 
sion and  an  actual  disseisin  is  intended  to  be  as< 
serted  against  them.**  Such  occupation  of  common 
property  exclusively,  improving  it,  and  taking  the 
whole  rents  and  profits  without  claim  or  objections  by 
other  tenants  in  common,  may,  if  continued  long 
enough,    ripen   into   title."^*    But  for  all  such    acts, 

60  Pillow  V.  Southwest  Va.  Imp.  Co.,  02  Va.  144,  63  Am.  St 
Rep.  804,  23  S.  E.  32;  Cooks  v.  Simons,  55  Ark.  104,  17  S.  W. 
5W,  29  Am.  St.  Rep.  28,  and  note;  Metcalfe  v.  Miller,  96  Mich. 
459,  35  Am.  St  Rep.  617,  56  N.  W.  16.  Held,  trespass  In  Clay  r, 
Cline,  18  Ohio  C.  C.  89. 

61  Newman  v.  Bank  of  California,  80  Cal.  368,  13  Am.  St  Rep. 
1C9,  22  Pac.  261.  '  . " 

62  See  post,  sec.  563. 

63  Porter  v.  Hooper,  13  Me.  25,  29  Am.  Dec.  480. 

64  Warfleld  v.  Lindell,  38  Mo.  581,  90  Am.  Dec.  448;  Bnsch  ▼. 
Houston,  75  111.  343;  Ball  v.  Palmer,  81  111.  370. 

66  Fuller  V.  Swensberg,  106  Mich.  305,  58  Am.  St  Rep.  481, 
04  N.  W.  4C3;  Price  v.  Hall,  140  Ind.  314,  49  Am.  St  Rep.  196» 
89  N.  E.  941. 
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remedies  other  than  trespass  must  be  pursued.  If 
one  tenant  takes  coal  from  the  common  property, 
without  the  consent  of  the  other,  he  commits  waste.** 

§  530.    Boundary  Line  of  Abutting  Owners  on  Roads 

and  Streets. — ^The  rules  of  law  governing  the  bound- 
ary rights  of  owners  of  property  which  abuts  or  ad- 
joins highways,  streets,  streams  or  bodies  of  water 
must  be  understood  to  enable  us  to  ascertain  the 
property  rights  of  such  owners,  and  thus  to  deter- 
mine when  injury  has  been  done  thereto.  With  ref- 
erence to  roads  and  streets  it  will  depend  upon  the 
method  or  manner  in  which  they  are  laid  out  or  es- 
tablished. In  each  state  will  be  found  statutes  pro- 
viding methods  for  appropriating  lands  to  public  uses 
for  streets  and  roads;  the  details  cannot  be  consid- 
ered here.  Lands  may  be  thus  taken,  or  they  may  be 
dedicated  by  individuals.  The  question  which  con- 
cerns us  in  this  discussion  is  what  the  interests  of  the 
private  abutting  owner  and  the  public,  respectively, 
in  roads  and  streets  are. 

In  case  of  mere  dedication  of  land  to  public  use  for 
road  or  street  purposes,  the  public  does  not  acquire 
more  than  the  right  to  make  such  uses  as  may  be 
necessary,  and  does  not  acquire  the  fee  to  the  land, 
unless  the  owner  so  provides.  The  public  authorities 
hold  the  property  in  trust,  and  there  is  no  legislative 
authority  to  divert  the  property  to  any  other  purpose 
inconsistent  with  the  particular  use  to  which  it  was 
dedicated.  Such  property  is  held  not  in  a  propri- 
etary, but  in  a  sovereign,  capacity,  in  trust  for  the 
use  to  which  it  was  dedicated.*^^  "Distinct  from  the 
right  of  the  public  to  use  a  street  is  the  right  and  in- 

ee  CecU  v.  Clark,  47  W.  Va.  402,  81  Am.  St  Rep.  802,  35  S.  B. 
11. 

57  City  of  St  Paul  v.  Railway  Co.,  63  Minn.  830.  63  N.  W.  207; 
65  N.  W.  649,  68  N.  W.  458;  Ross  t.  Thompson,  78  Ind.  90. 
Tortfl,  VoL  n— 64 
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terest  of  the  owners  of  lots  adjacent  The  latter 
have  a  peculiar  interest  in  the  street,  which  neither 
the  local  nor  the  general  public  can  pretend  to  claim; 
a  private  right  of  the  nature  of  an  incorporeal 
hereditament,  legally  attached  to  their  contiguous 
grounds,  and  the  erections  thereon;  an  incidental 
title  to  certain  facilities  and  franchises,  assured  to 
them  by  contracts  and  by  law,  and  without  which 
their  property  would  be  comparatively  of  little  value. 
This  easement,  appendant  to  the  lots,  unlike  any 
right  of  one  lot  owner  in  the  lot  of  another,  is  as  much 
property  as  the  lot  itself."*®  The  same  is  true 
where  the  property  is  acquired  by  the  exercise  of  the 
power  of  eminent  domain,  or  in  the  manner  usually 
provided  for  the  acquisition  of  lands  for  street  and 
road  purposes  by  municipalities,  counties  and  states, 
which  is  in  form  an  exercise  of  the  power  of  eminent 
domain.  With  reference  to  streets,  and  the  manner 
of  their  acquisition,  there  has  been  considerable  dis- 
cussion in  this  country  as  to  whether  the  city  or 
abutting  owner  owns  the  fee.  In  some  states  with 
reference  to  some  streets  the  fee  thereof  may  be  con- 
sidered to  be  in  the  city.    But  the  prevailing  view  is 

58  Crawford  v.  Delaware,  7  Ohio  St.  459.  and  anthorltlea  cited 
on  page  469,  report;  Cincinnati  etc.  Street  By.  v.  Village  of  Cnmmins- 
ville,  14  Ohio  St.  523.  "A  man  who  owns  a  business  block,  fronting 
on  a  public  highway,  which  affords  the  means  of  getting  into  or  out 
of  his  property,  has  certainly  a  special  intwest  in  the  public 
way.  It  is  quite  plain  that,  if  the  highway  were  closed,  his  build- 
ing would  be  almost,  if  not  altogether,  valueless":  Elliott,  J.,  in 
Ross  V.  Thompson,  78  Ind.  90,  93;  Stetson  v.  Faxon,  19  Pick. 
147,  31  Am.  Dec.  123;  Schulte  v.  North  Pac.  etc.  Co.,  50  Cal. 
592.  An  owner  of  a  lot  abutting  on  such  street  has  a  property 
interest  in  the  street  in  front  of  his  lot  which  cannot  be  taken 
against  his  will  except  upon  the  terms  provided  by  the  constitu- 
tion, viz.,  that  a  compensation  shall  first  be  made  in  money  or  by 
a  deposit  of  money:  Callen  v.  Edison  Elec  Light  Co.,  66  Ohio  St 
166,  64  N.  E.  141;  Kinnear  Mfg.  Co.  v.  Beatty,  65  Ohio  St  264» 
87  Am.  St  Rep.  600,  62  N.  E.  341. 
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that  the  fee  is  in  the  owner.*^  The  public,  in  the- 
absence  of  an  absolute  conveyance,  acquires  a  mere 
easement — ^a  right  of  way,  with  the  powers  and  privi- 
leges incident  thereto;  "the  owner  of  the  fee  still  re- 
tains  his  exclusive  right  in  the  trees  or  herbage 
growing  on  the  land,  and  he  may  maintain  an  action 
in  respect  to  them,  when  not  taken  for  the  purpose 
of  repairing  the  road,  or  lawfully  abated  as  a  hind- 
rance or  annoyance  to  travelers  thereon/'*^  As  a 
matter  of  fact,  in  many  instances  it  matters  not 
where  the  fee  is,**  so  far  as  concerns  injuries  to  the 
rights  of  the  abutting  owner,  he  having  the  right  to 
sustain  an  action  for  damages  for  a  wrongful  inter- 
ference with  his  right  of  ingress  and  egress,  which  is 
as  much  property  as  the  land  itself.^  It  must  be 
remembered  that  as  the  road  or  street  is  under  the 
care  and  management  of  the  public  authority,  the 
owner  must  submit  to  whatever  is  done  by  that 
authority,  which  is  consistent  with  the  public  use.** 

The  ownership  of  the  fee  in  streets  or  roads  under 
subsequent  conveyances  by  abutting  owners  will  de- 
pend upon  the  description  in  the  deeds.  It  is  the  set- 
tled rule  that  where  a  conveyance  calls  for  a  street 
or  highway  as  the  boundary  line,  the  presumption 
is  that  it  carries  the  fee  to  the  center  of  the  street** 

69  Booth  on  Street  Ballways,  seca.  81,  82,  187.  See  caflei 
cited,  ante,  note  58;  also,  ACcOlelland  v.  Miller,  28  Ohio  St  488; 
Lawrence  B.  R.  Co.  v.  Williams,  85  Ohio  St.  168. 

•0  Phifer  T.  Cox,  21  Ohiof  St  248,  8  Am.  Rep.  58;  Lane  v. 
Kennedy,  IS  Ohio  St  42;  Jackson  y.  Hathaway,  15  Johns.  447» 
8  Am.  Dec.  263;  City  of  Dubuque  v.  Maloney,  9  Iowa,  451,  74  Am. 
Dec.  358;  Lawrence  R.  R.  Ck>.  v.  Williams,  35  Ohio  St  168. 

•1  Barney  v.  Keokuk,  94  XJ.  S.  324. 

•2  Crawford  v.  Delaware,  supra. 

68  Dillon  on  Municipal  Corporations,  sec.  688. 

64  Florida:  Florida  etc.  Ry.  Co.  v.  Brown,  23  Fla.  104,  1  South. 
512. 
QtOTifia:  Silvey  v.  McCool,  86  Ga.  1,  12  S.  B.  176. 
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•A  conTeyance  with  a  call  in  the  description  ''on  the 
side  of  the  road/'  carries  only  to  the  side  of  the  street 
and  not  to  the  center.®* 

§  531.    Same— Rights  of  Abutting  Owner  in  Streets 
and  Highways,  and  Remedy  for  Violation.— The  rights  of 

an  abutting  land  owner  on  a  street  or  highway,  and 
of  the  public,  respectively,  where  the  land  is  taken 
under  the  forms  of  law  provided  for  such  purposes, 
or  when  it  is  dedicated  by  the  owner,  are  clear  and 
explicit.  The  owner  retaining  the  fee  and  the  public 
having  merely  an  easement,  or  the  right  to  use  the 
street  or  highway  for  purposes  of  public  travel,  it 
necessarily  follows  that  the  rights  of  the  public  are 

lUinois:  Thomsen  v.  McCormick,  136  111.  135,  26  N.  E.  373. 

Indiana:  Warbritton  v.  Demorett,  129  Ind.  346,  27  N.  B.  730, 
28  N.  E.  613. 

Maine:  Low  v.  Tebbetts,  72  Me.  92,  89  Am.  Rep.  303;  Palmer  t. 
Dougherty,  33  Me.  602,  54  Am.  Dec.  636. 

Minnesota:  Matter  of  Bobbins,  84  Minn.  99,  57  Am.  Rep.  40,  24 
N.  W.  356. 

New  York:  Matter  of  Ladne,  118  N.  T.  213,  23  N.  B.  465;  Llr- 
IngBton  V,  Mayer,  8  Wend.  85,  22  Am.  Dec.  622. 

New  Jersey:  Salter  v.  Jonas,  39  N.  J.  L.  469,  23  Am.  Rep.  229; 
Hincbman  v.  Patterson  etc  R.  R.  CJo.,  17  N.  J.  Eq.  75,  86  Am. 
Dec.  252. 

North  Carolina:  Moose  v.  Carson,  104  N.  C.  481,  17  Am.  St 
Rep.  681,  10  S.  E.  689. 

Ohio:  Railroad  Co.  v.  Williams,  35  Ohio  St  168;  Stephens  ▼. 
Taylor,  6  Ohio  C.  C.  142,  51  Ohio  St.  593. 

Pennsylvania:  Firmstone  v.  Spaeter,  150  Pa,  St  616,  80  Am. 
St  Rep.  861,  45  Ati.  41;  Cox  v.  Freedley,  33  Pa.  St  124,  75  Am. 
Dec.  584. 

South  Dakota:  Edmison  v.  Lowry,  8  a  Dak.  77,  44  Am.  St 
Rep.  774,  62  N.  W.  583. 

WUconHn:  Welsbrod  v.  Chicago  etc.  Ry.  Co.,  18  Wis,  35,  86  Am. 
Dec.  743. 

66  Peabody  Hights  Co.  v.  Sadtler,  68  Md.  533,  52  Am.  Rep.  619; 
Lough  V.  Machlln,  40  Ohio  St  332. 
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thus  limited.  The  public  authorities  may  do  what- 
ever is  reasonably  necessary  to  put  the  public  high- 
way in  a  suitable  condition  for  travel^  as  well  as  to 
keep  it  in  repair.  To  accomplish  these  purposes 
those  acting  for  the  public  may  dig  up  and  remove 
from  place  to  place^  within  the  limits  of  the  street  or 
road,  any  earth,  sand  or  graveL  Stone  within  the 
limits  of  the  highway  may  also  be  used  in  a  reason- 
able and  proper  manner.  "The  general  public  ease- 
ment justifies  only  the  taking  of  earth  and  soil  which 
the  process  of  construction  or  repair  requires  and 
necessarily  compels  to  be  removed."^  The  owner  of 
the  land,  therefore,  retains  his  exclusive  right  to  trees, 
grass,  buildings  and  fences,  to  mines,  quarries,  springs 
of  water  which  are  not  a  part  of  the  surface  of  the 
earth,  and  may  use  or  appropriate  such  things  in  any 

ee  Robert  v.  Sadler,  104  N.  Y.  229,  58  Am.  Rep.  496,  10  N.  E. 
428;  Cuming  v.  Prang,  24  Mich.  614;  Baxter  v.  Wlnooskl  Turn- 
pike Co.,  22  Vt.  114,  62  Am.  Dec.  84;  Althen  v.  Kelly,  82  Minn. 
280.  20  N.  W.  188;  Overman  v.  May,  35  Iowa,  89;  Hovey  v.  Mayo, 
48  Me.  822;  New  Haven  v.  Sargent,  88  Conn.  60,  9  Am.  Rep.  860; 
Dillon  on  Municipal  Corporations,  sec.  687.  In  Lawrence  R.  R. 
Co.  V.  Williams,  85  Ohio  St.  168,  it  was  said:  "Aa  between 
the  public  and  the  owner  of  land  upon  which  a  common  high- 
way la  established,  it  is  settled  that  the  public  has  a  right 
to  improve  and  use  the  public  highway  in  the  manner  and  for 
the  purposes  contemplated  at  the  time  it  was  established.  The 
right  to  improve  includes  the  power  to  grade,  bridge,  gravel  or 
plank  the  road  in  such  a  manner  as  to  make  It  most  convenient 
and  safe  for  use  by  the  public,  for  the  purposes  of  travel  and 
tran€fportation  in  the  customary  manner,  which  is  well  under- 
stood to  be  by  the  locomotion  of  man  or  beast,  and  by  vehicles 
drawn  by  animals,  without  fixed  tracks  or  rails  to  which  such 
vehicles  are  confined  when  in  motion.  These  constitute  the  ease- 
ment which  the  public  acquires  by  appropriating  land  foi*  the 
right  of  way  tot  a  highway,  and  these,  in  legal  contemplation  are 
what  the  owner  ia  to  receive  compensation  for  when  his  land  Is 
appropriated  for  this  purpose.  The  fee  of  the  land  remains  in 
the  owner;  he  is  taxed  upon  it;  and  when  the  use  or  easement  in 
the  public  ceases,  it  reverts  to  him  free  from  encumbrance."  See, 
also,  Schaaf  v.  Cleveland  etc.  Railway,  66  Ohio  St.  230,  64  N.  B.  145. 
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way  not  incompatible  with  the  right  of  way.^^    Such 
being  the  rights  of  an  owner,  it  follows  that  any  in- 
fractions thereof  by  the  public  authorities  will  consti- 
tute a  wrong,  and  give  rise  to  a  right  of  action  in  favor 
of  the  land  owner.    The  wrong,  in  name,  is  trespass, 
not  quare  clausum  fregit  because  the  public  is  in  posses- 
sion under  an  easement.    The  wrong  arising  from  an 
abuse  or  wrongful  use  of  that  easement,  by  taking 
more  than  is  necessary  for  the  street  or  road  pur- 
poses, the  ordinary  rule  applies  that,  though  an  en- 
try be  lawful,  a  subsequent  abuse  of  the  privileges 
renders  the   one  so   transcending   the  limits  of   the 
privileges  acquired  or  conferred  liable  as  a  trespasser 
«5  initio.^    The  remedy  resorted  to  in  most  of   the 
reported  cases  for  redress  of  this  injury  have  been 
prohibitory  injunctions.®*    If,  in  repairing  a  highway, 
earth  is  improperly  piled  up  against  the  fence  of  an 
adjoining  land  owner,  his  action  is  not  by  an  action 
of  trespass  upon  the  freehold,  but  by  special  action 
on  the  case.^* 

§  532.    Same— Boundaries    on  Waters— Divisions  or 

Classes  of  Waters. — Owing  to  complications  and  con- 
fusion among  the  American    authorities    upon    the 

67  Robert  t.  Sadler,  301  N.  Y.  229,  68  Am.  Rep.  498,  10  N.  E. 
428;  Deimlston  y.  dark,  125  Mass.  216  (which  was  a  tort  for  break- 
ing the  close),  citing  Adams  y.  Emerson,  6  Pick.  67;  Commonwealth 
T.  Noxon^  121  Mass.  42;  Tucker  y.  Eldred,  6  R.  I.  404;  Oyerman  y. 
May,  35  Iowa,  89;  Smith  y.  City  Council  of  Rome,  19  Qa.  89,  68  Am. 
Rep.  298;  Town  of  Old  Town  y.  Dooley,  81  111.  266. 

es  1  Chitty  on  Pleading,  201;  Malcom  y.  Spoor,  12  Met  279, 
46  Am.  Dec.  675;  Brock  y.  Stimson,  108  Mass.  520,  11  Am.  Rep. 
890;  Liothrop  y.  Arnold,  25  Me.  186,  43  Am.  Dec.  256;  Jewell 
y.  Mahood,  44  N.  H.  474,  84  Am.  Dec.  90.  In  Higgins  y.  Reynolds, 
Zl  N.  T.  151,  stone  was  taken  from  the  limits  of  a  highway,  and 
its  yalue  recoyered,  Bissel  y.  Collins,  28  Mich.  277,  15  Am.  Rep. 
217,  was  an  action  on  the  case. 

69  See  cases  cited  throughout  this  section. 

70  Felch  y.  OiUnan,  22  Vt.  38. 
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question  of  the  rights  of  riparian  owners,  we  shall 
carefully  trace  the  history  of  the  subject  from  the 
civil  law  down,  through  all  of  the  states  on  this  con- 
tinent. 

There  are  public  and  private  waters,  navigable  and 
unnavigable  streams,  the  rights  of  riparian  owners 
depending  upon  this  division,  and  upon  the  calls  in 
descriptions  in  conveyances.  By  the  common  law  all 
waters  were  divided  into  public  and  private.  "In  the 
former,  the  proprietorship  is  in  the  sovereign;  in  the 
latter,  in  the  individual  proprietor.  The  title  of  the 
individual,  being  personal  to  him,  is  exclusive,  subject 
only  to  a  servitude  to  the  public  for  purposes  of  navi- 
gation, if  the  waters  are  navigable  in  fact.  The  test 
by  which  to  determine  whether  waters  are  public  or 
private  is  the  ebb  and  flow  of  the  tide.  Waters  in 
which  the  tide  ebbs  and  flows,  so  far  only  as  the  sea 
flows  and  reflows,  are  public  waters;  and  those  in 
which  there  is  no  ebb  and  flow  of  the  tide  are  pri- 
vate.^' '^ 

§  533.    Same— What  was  a  Navigable  Stream  at 

Common  Law. — The  topography  of  England  was  such 
that  all  their  streams  were  tidal,  excepting  the  river 
Thames,  and  consequently  the  rules  of  law  there 
adopted  were  based  upon  this  condition.  At  common 
law  only  streams  in  which  the  tide  ebbed  and  flowed 
were  considered  navigable  streams.  ^^As  a  general 
principle,  the  soil  of  ancient  navigable  rivers,  where 
there  is  a  flux  and  reflux  of  the  sea,  belongs  to  the 
crown,  and  that  of  other  streams  to  the  subject;  that 
is,  to  owners  of  the  adjacent  grounds,  to  each  re- 
spectively, as  far  as  the  middle  of  the  stream.**  '^ 
**The  ebb  and  flow  of  the  tide  in  a  river  was,  at  com- 
mon law,  the  most  usual  test  of  its  navigability,  but 

71  Cobb  V.  Davenport,  82  N.  J.  L.  369. 

72  Woolrych  on  Waters,  44. 
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was  not  a   conclnsiye   test.'*''    A   distinction  was 
recognized  in  England  that  streams  were  considered 
navigable  only  so  far  as  they  partook  of  the  sea,  and 
to  the  extent  that  their  waters  were  affected  by  the 
ebb  and  flow  of  the  tide.    There  were  three  distinct 
kinds  of  streams  recognized.    Those  smaller  streams 
which  could  not  be  used  for  any  purpose  of  navigation, 
in  which  the  title  to  the  soil  was  in  the  riparian  owner 
and  along  which  the  public  had  no  rights  of  highway 
or  otherwise;   another   class  in  which   the   riparian 
owner  owned  to  the  middle  of  the  channel,  but  along 
which  the  public  had  all  the  rights  of  a  highway;  and 
a  third  class  which  were  in  law  considered  navigable 
streams,  where  the  tide  ebbed  and  flowed, 

§  534.    Same— Ownership  of    Soil  Under  Navigable 

Streams  at  Common  Law.— "The  soil  under  navigable 
streams,  at  common  law,  belonged  to  the  king,  as 
parens  patriae^  for  the  same  reason  that  the  waters 
did;  that  is,  as  a  trust  for  the  public  use  and  bene- 

fit.''  T4 

Chancellor  Kent  said:  "It  is  a  settled  principle  in 
the  English  law  that  the  right  of  soil  of  owners  of 
land  bounded  by  the  sea  or  on  navigable  rivers,  where 
the  tide  ebbs  and  flows,  extends  to  high-water  mark; 
and  the  shore  below  common,  but  not  extraordinary, 
high-water  mark  belongs  to  the  state  as  trustee  for 
the  people;  and  in  England  the  crown,  and  in  this 
country  the  people,  have  the  absolute  proprietary  in- 
terest in  the  same,  though  it  may,  by  grant  or  pre- 
scription, become  private    property In   Eng- 

78   Id. 

74  Woolrych  on  Waters,  cc.  1,  2;  Angel  on  Tidewaters,  10^7; 
Hale  on  De  Jure  Marls,  cited  in  note  to  Ex  parte  Jennings,  6  Cow. 
509,  16  Am.  Dec.  447;  Chapman  v.  Kimball,  9  Conn.  38,  21  Am. 
Dec.  707;  St  Louis  etc.  Ry.  Co.  v.  Ramsey,  53  Art:.  314,  22  Am.  St 
Rep.  195,  13  S.  W.  931;  Middleton  v.  Pritchard,  3  Scam.  61<K 
38  Am.  Dec.  112. 
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land  even  the  crown  has  no  right  to  interfere  with 
the  channels  of  public   navigable   rivers.    They  are 

public  highways  at  common  law The  shores  of 

navigable  waters,  and  the  soil  under  them,  belong  to 
the  state  in  which  they  are  situated,  as  sovereign. 
The  right  of  sovereignty  in  public  rivers  above  the 
flow  of  the  tide  is  the  same  as  in  tide  waters;  they  are 
juris  publiciy  except  that  the  proprietors  adjoining 
such  rivers  own  the  soil,  ad  filum  aquae.^^  ^  With  ref- 
erence to  those  streams  which  were  not  navigable 
where  the  stream  was  used  as  a  boundary,  the  convey- 
ance carried  the  fee  to  the  center  of  the  stream.^^ 

§  535.  Same— The  Rule  at  Civil  Law.— The  rule  pre- 
vailing under  the  civil  law  was  that  all  streams  which 
were  really  navigable  were  so  considered  without  re- 
gard to  the  ebb  and  flow  of  the  tide."  And,  as  will 
appear  later,  our  courts,  many  of  them,  while  adher- 
ing to  the  rule  of  the  common  law,  that  the  owners  of 
the  banks  of  streams  not  navigable  in  a  legal  sense, 
take  title  to  the  center  of  the  water,  subject  to  the 
public  easement,  for  purposes  of  navigation,  have 
adopted  the  civil  law  as  to  streams  navigable  in  a 
legal  sense,  and  hold  that  the  call  in  a  grant  for  such 
a  river,  or  for  a  point  on  its  bank,  and  thence  up  or 
down  with  its  meanders,  carries  title  at  most  only  to 
low-water  mark,  the  soil  covered  by  the  water,  as 
well  as  the  use  of  the  stream  for  the  purpose  of  navi- 
gation, belonging  to  and  remaining  in  the  public.  By 
the  civil  law  the  soil  of  a  navigable  stream  covered 
by  the  water,  as  well  a«  the  use  of  the  stream,  be- 
longs to  the  public.^® 

76  3  Kent's  Commentaries,  427;  citing  Rex  y.  Smith,  Dang.  425 
(441);  WlUlams  v.  Wilcox,  1  Willm.  &  H.  477. 

76  Id.;  Middleton  t.  Prltchardv  3  Scam.  510,  88  Am.  Dec.  112. 

77  Monongahela   Bridge  Go.   v.   Kirk,   46  Pa.   St.   112,   S4  Am. 
Dec.  627;  Stnart  v.  Clark,  2  Swan,  9,  58  Am.  Dec.  49. 

78  Goodwin  V.  Thompson,  15  Lea,  209,  54  Am.  Rep.  410. 
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§  536.    Same— What  are  Navigable  Streams  in  This 
Country— Rights  of  Abutting  Owner  and  Publio  in.— The 

notion  in  American  law  is  that  prevailing  under  the 
civil  law,  the  better  and  more  generally  accepted  rule 
in  this  country  being  that  the  term  "navigable"  applies 
to  all  streams  which  are  navigable  in  fact.  The  mod- 
em rule  is  that  a  stream  is  navigable  when  it  may  be 
used  as  a  public  highway  for  boats  carrying  on  trade 
and  commerce.  "A  fresh  water  stream  above  the  tide 
water  is  navigable  and  a  public  highway  only  when 
it  is  susceptible  of  being  used  in  ordinary  condition 
for  a  highway  of  commerce,  over  which  there  may  be 
trade,  travel,  transportation,  or  other  valuable  float- 
age for  a  season  or  considerable  portion  of  the  year. 
All  fresh-water  streams  which  have  the  requisite  vol- 
ume of  water  only  occasionally  and  for  brief  periods, 
as  the  result  of  freshets,  are  unnavigable  and  private 
property."  ^ 

Congressional  legislation  in  this  country  and  ju- 
dicial opinion  of  our  highest  court  has  had  much  to 
do  with  shaping  and  molding  the  law  with  us  concern- 
ing the  respective  rights  of  riparian  owners  and  of 
the  public  in  navigable  streams.  At  first  jurisdic- 
tion of  our  federal  courts  was  confined  to  such 
streams  as  were  navigable  at  common  law,  until  Con- 
gress, in  1845,  passed  an  act  conferring  admiralty 
jurisdiction  generally  upon  waters  navigable  in  fact 

79  Bayser  y.  McMillan  Mill  Co.,  105  Ala.  395,  53  Am.  St.  Rep. 
133,  16  South.  023;  Farmers'  G<M>peratiye  M.  Go.  ▼.  Albermarle 
etc.  R.  R.  Ck>.,  117  N.  O.  679,  53  Am.  St  Rep.  e06,  23  S.  B.  43; 
Morrison  v.  Coleman,  87  Ala.  657,  6  South.  374;  Rhodes  r.  Otis, 
33  Ala.  578,  73  Am.  Dec.  439;  Lamprey  v.  State,  62  Minn.  181, 
38  Am.  St.  Rep.  541,  53  N.  W.  1139;  Gaston  v.  Mace,  33  W.  Va. 
14,  25  Am.  St  Rep.  848.  10  S.  B.  60;  Fulmer  v.  Williams,  122  Pa. 
St.  191,  9  Am.  St  Rep.  88,  15  Atl.  726;  Nutter  v.  Gallagher,  19  Or. 
375,  24  Pac.  250;  Roberts  y.  Baumgarten,  110  N.  Y.  380,  18  N.  B. 
96;  Cardwell  v.  Sacramento  Ck>.,  79  Gal.  347.  21  Pac.  763;  Mc- 
Laughlin V.  Hope  Mfg.  Co.,  103  N.  G.  100,  9  S.  B.  307. 
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After  this  enactment  the  ebb  and  flow  of  the  tide 
ceased  to  be  the  test  of  navigability  of  American 
streams  in  the  United  States  courts.^®  As  stated  by 
Mr.  Justice  Bradley,  "the  conf  usiop  of  navigable  with 
tide  water,  found  in  the  common  law,  long  prevailed 
in  this  country,  notwithstanding  the  broad  differences 
existing  between  the  extent  and  topography  of  the 
British  island  and  that  of  the  American  continent; 
«...  it  laid  the  foundation  in  many  states  of  doc- 
trines with  regard  to  the  ownership  of  the  soil  in  nav- 
igable waters  above  tide  water  at  variance  with  sound 
principles  of  public  policy."®^  On  the  other  hand, 
the  acts  of  Congress  and  the  construction  thereof  by 
the  supreme  court  have  perhaps  been  the  cause  of 
many  of  the  states  adopting  the  civil  law  test  of  navi- 
gability, holding  all  streams  which  are  navigable  in 
fact  to  be  navigable  in  law.  The  ordinance  of  1787 
was  the  controlling  element  in  those  states  in  the 
northwestern  territory  abutting  upon  the  Ohio  river. 

The  majority  of  states  have  adopted  the  test  of 
navigability  prevailing  in  the  civil  law,  and  applied  to 
such  streams  the  common-law  rules  as  to  navigable 
streams  that  the  title  of  the  bed  of  the  stream  or  soil 
is  in  the  state,  and  the  rights  of  the  riparian  owner 
extend  only  to  high-water  mark,  at  the  same  time 
recognizing  certain  riparian  rights  of  the  owner. 

The  common  law  and  the  civil  law  meet  upon  com- 
mon ground  as  to  the  ownership  of  the  bed  of  the 
stream,  though  as  already  shown,  the  rule  of  naviga- 
bility is  based  upon  different  tests.  Some  of  the 
decisions  contain  able  historical  expositions  of  the 
law  upon  the  subject,  and  in  such  cases  it  is  not  diffi- 
cult to  ascertain  deflnitely  their  position,  while  in 

so  PropeUer  Genessee  Chief  t.  Fitzhugh,  12  How.  443;  Barney 
T.  Keokuk,  94  U.  S.  838.  See  extexMlre  note  on  this  subject,  In 
19  Am.  St  Rep.  226-235. 

61  Barney   v.   Keokuk,  94   U.   S.   824. 
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others  is  found  a  bare  conclusion,  announcing  the  rule 
that  the  riparian  owner  owns  to  the  water^s  edge  and 
not  to  the  middle  of  the  stream,  which  is  really  the 
common-law  rule  as  applied  to  tidal  streams. 

The  states  adopting  this  doctrine,  substantially,, 
are:  Alabama,  Arkansas,  Connecticut,  Iowa,  Kansas,. 
Louisiana,  Maine,  Massachusetts,  Minnesota,  Mis- 
souri, New  Jersey,  New  York,  North  Carolina,  Ore- 
gon, Pennsylvania,  Bhode  Island,  Tennessee,  Ver- 
mont, Virginia,  West  Virginia.  A  tabulated  note  is 
made  of  these  states  with  their  decisions,  and  some 
explanations  as  to  special  features  are  made.®*    In 

82  See  able  discussion  of  this  matter,  with  fall  citation  of  au- 
thority, in  a  note  by  Mr.  Freeman,  in  19  Am.  St  Rep.  226-235. 

• 

Alabama,— A  grant  from  the  goyernment  of  land  bounded  by 
a  river  in  which  the  tide  ebbs  and  flows  extends  the  right  of 
proprietorship  but  to  high- water  mark:  Hagan  y.  Campbell,  8  Port. 
9,  83  Am.  Dec.  267. 

Arkansas,— The  test  of  nayigability  is  the  use  of  the  stream,  or  !t» 
capability  of  being  used.  A  riparian  owner  on  a  naylgable  stream 
who  derives  hla  title  from  the  government  of  the  United  States 
takes  to  the  high-water  mark  only  and  not  to  the  middle  of  the 
stream:  St.  Louis  etc.  Ry.  Co.  y.  Ramsey,  53  Ark.  314,  22  Am. 
St  Rep.  195,  13  S.  W.  931.  In  this  case  Hughes,  J.,  says:  'If 
we  apply  the  principle  of  the  common  law  that  soils  under  navi- 
gable waters  belong  to  the  sovereign  for  the  benefit  and  use  of 
the  public,  and  are  not  governed  by  the  common-law  test  of  the 
navigability  of  streams,  but  by  their  nayigability  in  fact  we  are 
constrained  to  maintain  that  the  true  doctrine  Is  that  the  beds  of 
navigable  rivers  belong  to  the  state,  notwithstanding  the  tide 
does  not  ebb  and  flow  in  them." 

Connecticut,— Title  of  riparian  owner  of  land  on  river  extends 
to  the  middle  of  the  stream  if  it  is  non-navigable,  and  to  the  line 
of  high  water  if  navigable:  Welles  v.  Bailey,  55  Conn.  292;  3  Am. 
St  Rep.  48,  10  Atl.  565. 

Jotra.— The  Mississippi  river  is  a  legally  navigable  stream,  and 
the  common-law  consequences  of  navigability  attach  to  such  legal 
navigability,  and  the  owner  only  owns  the  fee  to  the  high-water 
mark,  and  the  proprietorship  In  the  bed  of  the  stream  Is  in  the 
state  for  the  use  of  the  public:  McManus  v.  Carmichael,  3  Iowa» 
1;  Tomlin  v.  Dubuque  etc.  R.  R.  Co.,  32  Iowa,  106,  7  Am.  Rep. 
176.    An  act  declaring  a  navigable  river  non-navigable  does  not 
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Illinois  and  Mississippi  the  courts  have  followed  the 

affect  riparian  rights  or  glre  any  better  title:  Steele  v.  Sanchez, 
72  Iowa,  65,  2  Am.  St  Rep.  233,  33  N.  W.  366.  See  Ladd  y.  Os- 
borne, 79  lowa,  »3,  44  N.   W.  235. 

JTaiMM.— Riparian  owner  on  navigable  crtream  owns  only  to  the 
bank:  Wood  y.  Fowler,  26  Kan.  682,  40  Am.  Rep.  330. 

LouMana.^A  deed  describing  the  prox>erty  sold  as  fronting  on 
a  river  (Mississippi)  conveys  the  batture  or  alluvion  rights,  etc., 
to  the  river  frontage:  Meyers  v.  Mathis,  42  La.  Ann.  471,  21  Am. 
Bt  Rep.  385,  7  South.  606. 

Maine,— "The  riparian  owners  on  all  streams  in  this  state  hold 
their  riparian  lands  subject  to  the  paramount  right  of  navigation. 
The  public  right  of  navigation  existed  before  the  private  owner- 
«hlp  of  the  land  under  or  adjoining  the  public  streams.  The  title 
of  the  whole,  lands  and  rivere,  was  first  in  the  sovereign,  whether 
king  ....  or  state.  ....  This  sovereign  right  has  been  continu- 
ously exercised  in  this  state  ^nce  its  first  settlement,  and  by  the 
general,  if  not  universal,  consent  of  all  its  citizens":  Brooks  y. 
<:.  B.  ft  S.  C.  Imp.  Co..  82  Me.  17,  17  Am.  St  Rep.  459,  10  Atl.  87. 

Massachusetts.— The  state  owns  lands  covered  by  navigable 
waters:  Sewall  y.  Boston  etc.  Co.,  147  Mass.  61, 16  N.  B.  782.  Those 
not  navigable  In  the  common-law  sense— those  above  the  ebb  and 
fiow  of  the  tlde--are  subject  of  ownership:  McFarlin  v.  Essex  Co., 
10  Cosh.  300.  Statute  has  modified  common-law  rule:  Boston 
T.  Richardson,  105  Mass.  353;  Paine  v.  Woods,  108  Mass.  168. 

Minnesota,— In  this  state  the  riparian  owner  has  the  fee  to  the 
low-water  mark  Schurmeler  v.  St  Paul  etc.  R.  R.  Co.,  10  Minn.  82 
<59),  83  Am.  Dec.  59;  Brisbane  v.  St  Paul  etc.  R.  R.  Co.,  23  Minn. 
114;  Union  Depot  Street  etc.  Ry.  Co.  v.  Bumsenck,  81  Minn.  297,  47 
Am.  Rep.  789. 

Missowri.— "It  is  well  settled  in  this  state,  by  an  unbroken  line 
of  decisions,  that  a  riparian  proprietor  on  a  navigable  stream 
only  owns  to  the  water's  edge":  Cooley  v.  Golden,  117  Mo.  33,  23  S. 
IV.  100;  Naylor  v.  Cox,  144  Mo.  232,  21  S.  W.  589;  Rees  v.  Mc- 
Danlel,  115  Mo.  145,  21  S.  W.  913;  Cox  v.  Arnold,  129  Mo.  337, 
{>0  Am.  St  Rep.  450,  31  S.  W.  592. 

Montana,— In  this  state  it  is  said  the  common  law  would  apply 
-were  it  not  for  the  fact  that  the  state  has  assumed  to  Itself  the 
ownership  of  the  rivers  and  streams:  Civ.  Code,  sec.  1880;  Smith 
^.  Denniff,  24  Mont  20,  81  Am.  St  Rep.  406,  60  Pac.  308. 

New  Jersey,— In  Stevens  v.  Paterson  etc  R.  R.  Co.,  34  N.  J.  I/.  532, 
3  Am.  Rep.  269,  it  is  said  that  it  has  been  the  conceded  law  in 
this  state  that  the  title  of  the  riparian  owner  on  the  navigable 
waters  in  this  state,  where  the  tide  ebbs  and  flows,  extends  only 
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common  law  in  its  strict  sense,  it  having  been  said  of 

to  high-water  mark,  and  that  tiie  state  is  the  absalnte  owner 
of  the  bed  of  the  waters  beyond  high-water  mark:  Grey  y.  Mayor 
etc.,  60  N.  J.  Eq.  366,  83  Am.  St.  Rep.  642,  45  Atl.  994;  Ck)bb  ▼. 
Davenport,  32  N.  J.  L.  387.  Riparian  owners  above  tide  own  ad 
medium  fllum  aquae,  and  have  a  property  right  in  the  water  flowinir 
along  and  over  their  land:  60  N.  J.  Eq.  385.  This  is  precisely  the 
common-law  rule. 

New  Tark.^A  riparian  owner  has  nothing  but  the  natural  ease* 
ment  of  right  of  access  over  lands  beneath  navigable  waters  for 
the  purpose  of  reaching  the  channel  of  such  waters,  and  the 
sovereign  or  state  owna  the  lands  under  the  waters  subject  to> 
such  easement:  Hedges  v.  West  Shore  R.  R.  Co.,  160  N.  Y.  150^. 
65  Am.  St.  Rep.  660,  44  N.  K  601;  Roberts  v.  Baumgarten,  110 
N.  Y.  380,  18  N.  E.  96.  The  line  of  the  land  owner  extends  only 
to  high-water  mark:  People  v.  Jones,  112  N.  Y.  697,  20  N.  B. 
677  (the  common-law  test  of  navigability  was  rejected  as  not  ap- 
plicable here).  Where  lands  are  described  in  a  deed  as  bounded 
by  a  navigable  river,  where  the  tide  ebbs  and  flows,  the  title  ends- 
at  high-water  mark:  Sage  v.  Mayor  of  City  of  N.  Y.,  154  N.  Y. 
61,  61  Am.  St  Rep.  692,  47  N.  E.  1096. 

North  OaroMna.— Waters  are  not  deemed  navigable  in  North  Caro- 
lina, unless  they  are  navigable  for  sea-going  vessels:  Broadnax. 
V.  Baker,  94  N.  O.  681,  65  Am.  Rep.  663;  Hodges  v.  Williams*. 
95  N.  C.  331,  60  Am.  Rep.  242;  State  v.  Eason,  114  N.  C.  787,  41 
Am.  St.  Rep.  811,  19  S.  E.  88.  In  the  latter  case  it  is  said  that 
''while  the  bed  of  a  stream  navigable  or  declared  by  the  legisla- 
ture to  be  navigable  for  'sea  vessels*  is  not  subject  to  entry,  the 
beds  of  streams  that  are  large  enough  to  subserve  the  purpose  of 
highways  for  smaller  boats^  etc.,  ....  may  be  granted  specifically 
to  pass  by  deeds  of  riparian  proprietors  on  both  sides,  running- 
with  the  rivers  and  extending  by  construction  ad  fllum  aquae,  but 
subject  to  the  easement  of  the  public  to  use  the  channel  as  ft 
highway The  legislation  in  North  Carolina  has  been  gen- 
erally in  affirmance  of  the  new  rule  so  much  better  adapted  to  the- 
nature  of  this  country.  Our  statutes  ....  have  never  permitted 
the  issuing  of  grants  to  private  individuals  for  the  beds  of  streams- 
navigable  for  sea  vessels,  even  though  not  affected  by  the  tides, 
beyond  the  deep  water  line  at  most."  It  was  held  tliat  a  grant 
running  with  a  navigable  stream,  such  as  the  Pamlico  river,  ex- 
tends only  to  the  low-water  mark  along  the  margin  of  the  stream r 
See  Collins  v.  Benbury,  3  Ired.  277,  38  Am.  Dec.  722.  Navigable 
streams  are  such  as  are  floatable  or  capable  of  valuable  use  in 
bearing  the  products  of  mines,  forests  and  tillage  of  the  country 
to  mills  or  markets:  Commissioners  v.  Catawba  Lumbeir  Co.,  11(5 
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an  early  Illinois  decision  that  ^^the  clear  and  frank  ex- 

N.  G.  731,  47  Am.  8t  Rep.  829,  21  S.  B.  941.    This  latter  nile  is 
not  universal:  See  48  Am.  St  Rep.  12&. 

Oregon."-ln  Lewis  t.  Portland,  25  Or.  133,  42  Am«  St  Rep.  772, 
35  Pac.  256,  the  court  after  referring  to  the  common  law,  says: 
"In  this  country  the  state  has  succeeded  to  the  ownership  and 
soyereignty  over  such  lands,  charged  with  a  like  public  trust;  and 
the  law  is  now  regarded  as  settled  that  the  state,  by  virtue  of 
its  soyereignty,  is  regarded  as  the  owner  of  lands  covered  by 
tide  water,  and,  as  an  incident  of  such  ownership,  has  the  right 
to  use  or  dispose  of  them  In  such  way  as  will  not  impair  or  preju- 
dice the  public  interests  or  privileges,  such  as  fishing,  navigation, 
and  commerce.  This  was  with  reference  to  Willamette  river, 
and  in  Bowlby  v.  Shiv^y,  22  Or.  410,  30  Pac.  154,  it  was  held 
that  "the  common-law  rule  would  govern  the  rights  of  upland 
proprietors,  and  by  that  law  the  title  to  such  lands  is  in  the 
state.  •  .  .  .  Th6  same  rule  has  been  extended  to  our  great  fresh- 
water lakes  ....  and  also,  in  some  of  the  states,  to  the  great 
fresh-water  rivers^  which  are  navigable  in  fact  as  the  Mississippi, 
the  Missouri,  the  Ohio,  and,  in  the  state  of  Pennsylvania,  to  all 
its  permanent  rivers;  such  rule  depending  on  the  law  of  each 
state  as  to  what  waters,  and  to  what  extent  the  prerogative  uf 
the  state  over  the  lands  under  water  shall  be  exercised":  Lewis 
V.  City  of  Portland,  25  Or.  133,  42  Am.  St  Rep.  772,  35  Pac.  250. 
In  Minto  V.  Delaney,  7  Or.  337,  it  was  held  that  the  river  is  the 
boundary  of  lands  lying  along  the  Willamette,  and  that  accretions 
belong  to  the  riparian  owner.  In  Moore  v.  Willamette  Transp. 
Co.,  7  Or.  367,  rocks  and  shoals  along  margin  of  river  were  held 
to  belong  to  the  owner.  ''While,  therefore,  the  state  as  owner 
of  the  submerged  lands  of  navigable  fresh-water  rivers  has  not 
treated  its  proprietary  interest  in  any  portion  of  them  as  sub- 
ject to  sale  or  disposal,  it  has  recognized  certain  rights  in  the 
riparian  owners,  not  common  to  the  public,  in  the  shoal  wat3r 
in  front  of  their  lands":  Lewis  v.  City  of  Portland,  25  Or.  133,  42 
Am.  St  Rep.  772,  35  Pac.  256.  A  statute  was  passed  (Or.  Lawv 
1876,  p.  70)  granting  title  to  any  tide  or  overflowed  lands  upon 
Willamette,  Coquille  and  Coos  rivers  to  the  adjacent  owners:  Id. 

PeniMylrania.— Navigability  in  fact  &i^d  not  the  ebb  and  flow 
of  the  tide,  is  made  the  test  in  Pennsylvai^ia,  by  which  the  char- 
acter of  a  stream,  as  public  or  private,  is  determined;  and  the 
great  tideless  rivers  of  the  state  are  therefore  navigable  rivers, 
belonging  to  the  state,  and  held  for  use  of  all  her  citizens.  A 
grant  of  land  bounded  upon  a  non-navigable  stream  extends  usque 
ad  fllum  medium  aquae;  but  a  grant  of  land  bounded  upon  a 
navigable  river  extends  to  ordinary  low-water  mark:  Fulmer  ▼• 
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position  of  the  common  law,  ....  and  especially  in 

WmiamB,  122  Pa.  St  191,  9  Am.  St.  Rep.  88,  15  Atl.  726;  Carson 
T.  Blazer,  2  Blnn.  475,  4  Am.  Dec.  463^  "The  grantee  takes  sub. 
ject  to  the  rights  of  the  public  in  and  trpon  the  highway,  and  as 
between  him  and  the  public,  he  may  use  his  land  below  the  line 
of  high-water  mark  for  such  purposes  ouly  as  do  not  Interfere 
with  the  free  flow  and  navigation  of  the  water  that  flows  over 
it":  Id.  An  owner  of  the  sotl  may  use  the  river  bed  between 
high  and  low  water  marks  for  private  purposes:  Zug  v.  Commonr 
wealth,  70  Pa.  St  138.  Ohio  river,  though  not  a  navigable  river 
in  strict  common-law  sense,  is  a  public  highway  for  navigation 
purposes:  Baker  v.  Lewis,  83  Pa.  St  301,  75  Am.  Dec.  798. 

Rhode  Island.— lAnd  under  navigable  waters  belongs  to  the  state: 
Bassett  v.  Franklin,  15  R.  I.  572,  10  Att.  631. 

Tenneasee.—The  soil  in  navigable  waters  below  low-water  mark 
belongs  to  the  public,  and.  the  title  is  in  the  state:  Goodwin  ▼. 
Thompson,  15  Lea,  209,  54  Am.  Rep.  410.  What  is  a  navigable 
stream:  Southern  R.  R.  Co.  v.  Ferguson,  106  Tenn.  562,  80  Am. 
St  Rep.  908,  59  S.  W.  843. 

Termofi^— Boundary  on  fresh-water  navigable  rivers  presumed  to 
be  only  to  bank  or  ordinary  high  water:  Fletcher  v.  Phelps,  28 
Vt  257;  Eddy  v.  St  Mars,  59  Vt.  462,  38  Am.  Rep.  605;  Holden 
v.  Chandler,  61  Vt  291,  18  Atl.  310. 

Vir^nto.— Norfolk  City  v.  Cooke,  27  Gratt  430. 

Wa8hinffton.^lt  Is  said  that  the  common  law  Is  the  arbiter  of  the 
rights  of  riparian  owners:  Benton  v.  Johncox,  17  Wash.  277,  61  Am. 
St  Rep.  912,  49  Pac.  495. 

West  Tir^fiia.— Riparian  owners  of  land  bounded  by  the  Ohio 
river  take  to  low-water  mark:  Brown  Oil  Co.  v.  Caldwell,  35  W. 
Ya.  95,  29  Am.  St  Rep.  793,  13  S.  E.  42;  Ravenswood  v.  Flemings, 
22  W.  Va.  52,  46  Am.  Rep.  485. 

Wisconsin.— In  this  state  it  is  held  that  "riparian  owners  who 
are  bounded  on  a  stream  above  the  ebb  and  flow  of  the  tide  own 
the  land  to  the  center  or  thread  of  the  stream,  and  that  where 
the  stream  is  navigable,  the  land  covered  by  it  is  subject  to  the 
right  of  the  public  to  use  the  stream  as  a  public  highway  for  the 
passage  of  vessels  employed  in  its  navigation;  but  that  for  all 
other  purposes  the  right  of  the  riparian  owner  to  use  the  land 
covered  by  the  water  is  perfect"  Walker  v.  Shepardson,  4  Wis. 
486,  65  Am.  Dec.  324;  Jones  v.  Pettibone,  2  Wis.  308.  This  doee 
not  show  a  correct  appreciation  of  the  common  law;  it  partiaUy 
applies  the  rule:  See  Norcroes  v.  Grfflths,  65  Wis.  610,  56  Am. 
Rep.  642,  27  N.  W.  606;  AUen  v.  Weber,  80  Wis.  531,  27  Am.  St 
Rep.  51,  50  N.  W.  514. 
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respect  to  government  grants^  does  honor  to  the 
court/^®*  In  California,  Kentucky,  Michigan,  Texas 
and  Ohio  the  rule  is  adopted  that  adjacent  owners 
own  to  the  middle  of  the  stream.^    In  Ohio  it  is  as- 

88  Kent's  Ck>n]mentarle8,  428. 

Illinoii.^The  Mississippi  rlyer  is  not  a  navigable  stream,  at  com- 
mon law,  and  the  title  of  a  riparian  proprietor  whose  lands  are 
bounded  by  it  extends  to  the  middle  thread  of  the  stream,  and  in- 
cludes islands  which  are  separated  from  the  mainland  by  sloughs: 
Fuller  y.  Dauphin,  124  ni.  542,  7  Am.  St  Rep.  388,  16  N.  E.  017; 
Mlddleton  t.  Pritchard,  8  Scam.  510,  88  Am.  Dec.  112.  Boundary 
between  states  of  Illinois  and  Missouri  is  the  thread  of  the  stream: 
Buttenuth  t.  St  Louis  Bridge  Co.,  123  111.  536,  5  Am.  St.  Kep.  545, 
17  N.  B.  439;  Cobb  y.  Layalle,  88  111.  831,  81  Am.  Rep.  91;  Piper  y. 
Connelly,  108  ni.  646;  Chicago  y.  Van  Ingen,  152  111.  624,  43  Am. 
St  Rep.  286,  88  N.  B.  894  (Chicago  riyer);  Chicago  y.  McGinn,  51  111. 
266,  2  Am.  Rep^  295  (the  water  and  bed  of  Chicago  riyer  are  com- 
mon property  of  the  riparian  owners);  Belief ontaine  Imp.  Co.  y. 
Niedringhaus,  181  111.  426,  72  Am.  St  Rep.  269,  56  N.  B.  184.  Title 
to  Ohio  riyer  extends  to  low-water  mark:  Bnsminger  y.  Feeble,  47 
lU.  884,  96  Am.  i>ec.  496. 

Jf<88{89<ppi.— Morgan  y.  Reading,  8  Smedes  A  M.  866,  applied 
strict  common  law,  holding  that  the  Biississippi  aboye  the  ebb  and 
flow  of  the  tide  was  not  nayigable  In  the  sense  of  the  common  law, 
«nd  the  rights  of  the  riparian  owner  go  to  the  middle  of  the  stream. 

84  OaUfamia.^lt  has  been  held  that  where  a  stream  is  made  the 
iKrandary,  whether  a  tidal  stream  or  not,  confers  title  to  the  thread 
of  the  stream:  Freeman  y.  Bellegarde,  106  Cal.  179,  49  Am.  St  Rep. 
76^  41  Pac.  289.  But  the  stream  in  this  case  was  a  tidal  creek 
emptying  into  San  Francisco  bay,  it  being  at  times  a  mere  basin: 
See  People  ▼.  BIk  Riyer  etc.  Co.,  107  Cal.  221,  48  Am.  St  Rep.  125» 
40Pac681. 

KewhUfky.^TJjider  a  grant  of  land  from  the  state  on  the  shore  of 
a  nayigable  stream,  the  grantee  owns  to  the  thread  of  the  stream: 
Stanberry  y.  Mallory,  101  Ky.  40,  72  Am.  St  Rep.  389,  89  8.  W. 
466.  A  grant  in  this  state  on  the  idiore  of  the  Ohio  held  to  confer 
on  grantee  title  to  the  thread  of  the  stream:  Berry  y.  Snyder,  3 
Bush,  266»  96  Am.  Dec.  219.  Both  at  common  law  and  in  this  coun- 
try lands  granted  on  a  fresh-water  stream,  aboye  the  ebb  and  flow 
of  the  tide,  extends  to  the  thread.  ' 

MkMQOti^— The  court  in  this  state  holds  it  to  be  the  settled  law 
xecogsdsing  eyery  ownership  of  lands  upon  streams  as  extending 
«rer  their  bed  to  the  middle  of  the  stream  when  it  is  a  riyer.    And 
Torts,  VoL  n— 66 
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Bumed  by  the  courts  that  they  are  following  common- 
law  doctrines,  when  as  a  matter  of  fact  they  do  not  do 
so  strictly.  So  far  as  the  rights  of  riparian  owners 
are  concerned,  common-law  doctrines  as  to  nontidal 
streams,  and  tidal  streams  above  the  ebb  and  flow  of 
the  tide,  are  adopted  and  applied  to  streams  which 
are  navigable  in  fact,  but  which  are  not  navigable  ac* 
cording  to  the  common  law.  In  this  state  all  riparian 
owners  upon  navigable  streams  are  considered  to  own 
to  the  middle  of  the  stream,  with  all  rights  to  the  sand^ 
stone,  soil,  ice,  etc.,  as  such  owners.  The  reasoning 
in  the  earlier  case  is  sound  and  commendable.  If  the 
court  in  this  state,  as  was  the  case  in  Illinois,  had 
applied  the  common-law  principles  as  to  riparian 
rights  in  such  streams,  because  they  were  nontidal 
and  not,  therefore,  navigable  streams,  then  it  would 
have  been  following  truly  the  English  law.  As  it  is, 
the  rule  in  this  state  is  at  variance  with  the  majority 
of  states.®* 

§  537.    Same   Continued— Subject   Considered   with 
Reference  to  Injuries  to  Riparian  Owners— Wrongs.— In 

the  majority  of   states  where  the  rights  of   owners 

the  complete  control  of  the  use  of  such  land  covered  with  water 
is  in  the  riparian  owner,  except  as  it  is  limited  and  qnalifled  by 
snch  rights  as  belong  to  the  public  at  large  to  the  navigation  and 
such  other  use,  if  any,  as  appertains  to  the  public  over  the  water: 
Lorman  y.  Benson,  8  Mich.  18,  77  Am.  Dec.  435;  Rice  y.  Ruddiman, 
10  Mich.  125;  Ryan  y.  Brown,  18  Mich.  196,  100  Am.  Dec.  154; 
WatBon  V.  Peters,  26  Mich.  517. 

TedPM.— Riparian  proprietor  is  in  general  entitled  to  the  middle  of 
the  stream  (San  Antonio  river):  Rhodes  y.  Whitehead,  27  Ter.  304» 
84  Am.  Dec.  631. 

85  "In  Ohio,  owners  of  lands  situate  on  the  banks  of  navigable 
streams  ....  are  also  owners  of  the  beds  of  the  rivers  to  the 
middle  of  the  stream,  as  at  common  law";  Gavitt  v.  Chambers,  3 
Ohio,  496;  Walker  v.  Board,  16  Ohio,  540;  June  v.  PurceU,  86  Ohio 
St  396;  Pollock  v.  Cleveland  Ship  Bldg.  Co.,  56  Ohio  St  655,  47 
N.  B.  582;  Day  v.  R.  R.  Co.,  44  Ohio  St  406,  7  N.  B.  628;  Sloan 
V.  BiemiUer,  34  Ohio  St.  492. 
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adjacent  on  navigable  streams  are  limited  to  the  wa- 
ter's edge;  such  owner  is  possessed  of  certain  riparian 
rights  which  the  law  protects  the  same  as  tan^ble 
realty.  These  are  the  rights  to  use  the  stream  for  pur- 
I>ose8  of  ingress  and  egress,  which  is  property,  and  valu- 
able, and  cannot  be  arbitrarily  destroyed  or  injured.^ 
But  where  this  rale  prevails,  a  riparian  owner  has 
no  superior  rights  to  make  use  of  sand,  rock  or  soil 
in  the  bed  of  the  river,  or  to  take  ice  therefrom.®^ 
But  in  California,  Illinois,  Kentucky,  Michigan,  Mis- 
sissippi, Texas,  and  Ohio,  where,  as  appears,^  the 
rights  of  the  riparian  owner  on  navigable  streams 
extends  to  the  middle  of  the  stream,  and  he  may  ex- 
ercise over  it  the  same  right  of  proprietorship  as  over 
his  other  realty,  subject  only  to  the  rights  of  the 
public  for  puri>oses  of  jnavigation.  He  has  in  such 
states  the  exclusive  right  to  stones,  soil,  gravel,  and 
to  remove  the  ice.®®  And  in  such  states,  in  the  ab- 
sence of  a  statute  to  the  contrary,  such  owner  has  the 
exclusive  right  to  flsh.*^ 

The  same  exclusive  right  prevails  in  those  streams 
above  the  ebb  and  flow  of  the  tide.**    The  wrong  in 

80  Shirley  y.  Bishop,  67  GaL  543,  8  Pao.  82;  Idather  ▼.  Ohapmai^ 
40  Conn.  982^  16  Am.  Rep.  46;  Clark  t.  Peckham,  10  B.  I.  S6,  14 
Am.  Bep.  6S4;  Union  Depot  Co.  t.  Brunswick,  81  Minn.  297,  47 
Am.  Bep.  769,  17  N.  W.  626.  See  note,  19  Am.  St  Bep.  231,  232, 
with  foil  citation  of  anthorlty  on  this  point 

87  Wood  y.  Showier,  26  Kan.  682,  40  Am.  Bep.  380.  See  cases  cited 
generally,  ante,  sec.  586,  note  ^. 

88  Ante,  8ec  636. 

8t  People's  Ice  Co.  y.  Steamer  etc.,  44  Bilch.  229,  88  Am.  Bep. 
246,  6  N.  W.  686;  Washington  Ice  Co.  y.  ShortaU,  101  IlL  46,  40 
Am.  Bep.  196;  Brooklyn  y.  Smith,  104  III.  429,  44  Am.  Bep.  90.  Ice 
Is  part  of  the  land:  State  y.  Pottmeyer,  33  Ind.  402,  6  Am.  Bep.  224. 

»o  See  Sloan  y.  Biemiller,  34  Ohio  St.  492;  State  y.  Shannon,  36 
Ohio  St  423,  38  Am.  Bep.  599;  East  Harbor  Club  y.  Keltlng,  37 
Week.  Law  BnlL  259.  In  Ohio,  by  statute,  the  right  to  fish  is  con- 
ferred on  the  public. 

SI  Adams  y.  Pease,  2  Conn.  481;  McFarlln  y.  Essex  Oo.,'  10  Cnsh» 
809. 
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8uch  case  is  trespass;  as,  for  example,  a  sandbar 
being  subject  to  private  ownership,  an  action  in  the 
nature  of  trespass  will  lie  against  anyone  remoying 
the  same.**  A  use  of  a  navigable  stream,  however, 
for  mooring  vessels  for  the  purpose  of  repairs  is  in 
the  exercise  of  the  public  right  of  navigation,  and, 
when  reasonable,  does  not  constitute  a  trespass  upon 
the  lands  of  the  riparian  owner  in  front  of  his  prop- 
erty.*® 

§  538.    Rights  of  Abutting  Owner  in  Non-navigable 

Streams. — The  rule  is   settled  beyond  controversy  in 
this  country  that  the  title  to  the  bed  of  a  non-naviga- 
ble fresh  water   stream  is  in  the   adjacent  riparian 
proprietor  to  the  center  of  the  stream;  and  one  who 
owns  both  banks  bordering  on  such  a  stream  has  title 
to  the  land  in  its  bed.^    It  follows,  therefore,  that 
«uch  owners  have  the  exclusive  right  to  the  use  of  the 
soil  underneath  such  streams,  as  well  as  the  exclusive 
right  to  the  use  of  the  water,  so  long  as  a  lower  pro- 
prietor is  not  injured,  and  the  exclusive  right  to  fish 
and  hunt  thereon;  that  such  rights  are  property  rights, 
which  may  be  injured  by  trespass.**    These  rights  de- 
pend, in  all  instances  where  the  land  of  the  riparian 

M  Berry  t.  Snyder»  3  Bash,  266,  96  Am.  Dec.  219.  Gaylt  y.  Cham- 
1>er8»  8  Ohio,  496,  was  an  action  on  the  case  for  erecting  a  dam 
flowing  water  back  upon  plaintiff;  June  y.  PurceU,  86  Ohio  St  396» 
was  an  action  for  tordouBly  taking  sand  from  the  bed  of  the  riret. 

•8  Pollock  y.  Cleyeland  Ship  Bldg.  Co.,  66  Ohio  St  665»  47  N.  B. 
582. 

•4  Welles  y.  Bailey,  66  Ck>nn.  202,  8  Am.  St  Rep.  48^  10  AtL  666; 
Hooker  y.  Cummings,  20  Johns.  90, 11  Am.  Dec.  249;  People  y.  PUtt, 
17  Johne.  196,  8  Am.  Dec.  382;  Chenango  Bridge  Oo.  y.  Paige,  83 
N.  Y.  178,  88  Am.  Bep.  407;  Attorney  General  y.  Eyart  Booming 
Co.,  34  Mich.  462;  McFarlin  y.  Essex  Co.,  10  Cush.  304;  Griffith  y. 
Holman,  23  Wash.  347,  83  Am.  St.  Rep.  821,  63  Pac.  289;  Freeman 
y.  BeUegarde,  108  Cal.  179,  40  Am.  St  Rep.  76^  41  Pac.  289;  Fnl- 
mer  y.  Williams,  122  Pa.  St  191,  9  Am.  St  Bep.  88,  16  Att.  7! 

•5'  Ante.  sec.  626. 
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owner  is  confined  to  one  side  of  the  stream^  upon  the 
terms  of  the  grant.  If  a  non-navigable  stream  is  used 
as  the  boundary  line^  the  presumption  is  that  the  title 
extends  to  the  middle  or  to  the  thread  of  the  stream, 
if  the  grantor  owns  it^ 

§  539.    Rights  of  Abutting  Owner  on   Lalces.— Not 

much  space  or  time  need  here  be  taken  with  reference 
to  private  rights  in  the  Great  Lakes,  because  there 
are  none.  The  title  to,  and  dominion  over,  lands  cov- 
ered by  water  of  the  Great  Lakes,  within  the  limits  of 
the  several  states  bordering  thereon,  belong  to  each 
state  wherein  the  lands  are  located.  It  holds  the  fee 
in  trust  for  the  public  in  the  same  way  that  it  holds 
the  title  to  soil  under  tide  waters  by  the  common 
law.^  Adjacent  owners  own  only  to  the  water's 
edge.®®  The  same  is  held  to  be  true  of  a  natural 
lake.*®  A  non-navigable  inland  lake,  however,  may 
be  the  subject  of  private  ownership,  and  when  so 
owned,  the  public  has  no  interest  in  it,  either  to  boat, 
fish  or  to  cut  ice.  A  riparian  owner  thereon  has  some 
rights  therein,  such  as  to  use  the  water  for  agricul- 
tural or  domestic  purposes.  Such  ownership  depends 
upon  the  call  of  the  deed.  So  it  follows  that  such  an 
owner  may  maintain  trespass  against  anyone  who  en- 
ters upon  such  lake  and  takes  fish  or  ice  therefrom.*®® 
It  is  held  in  Illinois  that  waters  of  meandered  lakes 

06  Fnlmer  v.  WiUiamB,  122  Pa.  St  191,  0  Am.  St  Eep.  88,  76  Atl. 
726.    See  dlBCUBslon,  note,  27  Am.  St  Bep.  56. 

•T  ReneU  v.  People,  177  111.  408.  69  Am.  St.  Bep.  257,  52  N.  B. 
1052;  People  t.  Kirk,  53  Am.  St  Rep.  203,  note. 

»8  Seaman  y.  Smith,  24  111.  521;  Miller  v.  Mendenhall,  19  Am.  St 
Bep.  200,  note;  Chicago  v.  Ward,  160  111.  392,  61  Am.  St.  Rep.  186, 
48  N.  E.  927;  Lamprey  y.  State,  52  Minn.  181,  38  Am.  St  Rep.  541, 
63  N.  W.  1139. 

t«  Fuller  y.  Shedd,  161  111.  462,  52  Am.  St.  Rep.  380,  44  N.  E.  286. 

100  Beckman  y.  Kreamer,  43  111.  447,  92  Am.  Dec.  146;  Lembeclc 
V.  Nye,  47  Ohio  St  336,  21  Am.  St  Rep.  828,  24  N.  B.  686. 
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and  the  land  thereunder  are  held  by  the  state  in  trust 
for  the  people,  who  alike  have  benefits  thereof  in  fish- 
ing, boating  and  the  like."*^^*  In  Ohio,  land  covered 
by  the  water  of  a  navigable  landlocked  bay  or  harbor, 
connected  with  Lake  Erie,  may  be  held  by  private 
ownership,  subject  to  the  public  rights  of  navigation 
and  of  fishing,  provided  the  holder  derives  title  from 
an  express  grant  made  or  sanctioned  by  the  United 
States.*^ 

§  540.    Disturbing  Thatch  not  Trespass.— A  riparian 

proprietor  whose  land  abuts  upon  tide  water  having 
merely  an  easement  in  the  shore  between  high  and 
low  water  mark,  the  fee  of  the  shore  being  in  the 
state,  there  can  be  no  liability  in  trespass  for  disturb- 
ing a  thatch  in  digging  for  clams  on  such  shores.^^ 

§  541.    Poles  in  Streets  and  Highways.— Statutes 

are  found  in  the  states  authorizing  telegraph  com- 
panies to  construct  poles  in  the  highways,  but  the 
rights  of  such  companies  thereunder  are  subordinate 
to  the  rights  of  persons  owning  property  adjacent 
upon  the  highway,  because  such  a  use  is  considered 
in  law  to  be  an  additional  burden.  This  rule  is  so 
well  settled  in  most  states  that  we  do  not  undertake 
to  cite  all  the  authorities.*^    Authority  granted  to 

101  Fuller  v.  Shedd,  161  lU.  462,  52  Am.  St.  Rep.  380,  44  N.  B.  286. 

102  Hogg  V.  Beerman,  41  Ohio  St  81,  52  Am.  Rep.  71. 

103  Allen  V.  Allen,  19  R.  I.  114,  61  Am.  St  Rep.  788,  32  Atl.  166. 

104  Chesapeake  etc.  Tel.  Co.  r.  Mackensie,  28  Am.  St  Rep.  229, 
and  extensive  note,  with  full  citation  of  authority;  Stowers  y.  Postal 
Tel.  Co.,  68  Mo.  569,  JM  Am.  St  Rep.  299;  DaUy  v.  State,  51  Ohio 
fit.  34a  46  Am.  St  Rep.  578,  37  N.  E.  710;  Board  of  Trade  Tel.  Co. 
V.  Baraett,  107  111.  507,  47  Am.  Rep.  453;  Western  Union  TeL  Co. 
V.  Williams,  86  Va.  696,  19  Am.  St.  Rep.  908,  11  S.  E.  106.  In  a 
recent  caae— Callen  v.  Columbus  etc.  Electric  Light  Co.,  66  Ohio  St 
1G6,  64  N.  B.  141— it  was  held  that:  "The  placing  by  a  private  light- 
ing company  of  poles  at  the  curb  in  a  street,  and  the  stringing 
thereon  of  electric  light  cable  lines  and  wires  for  the  purpose  of 
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such  a  company  to  use  the  streets  cannot  withdraw 
from  the  individual  his  right  of  property,  and  confer 
it  upon  the  company.*^  The  courts  in  some  states, 
however,  have  held  that  the  erection  of  telegraph  or 
telephone  poles  in  streets  or  highways  under  legis- 
lative sanction  does  not  constitute  an  additional  bur- 
den to  the  land  owner.*®^    But  the  great  weight  of 

famishing  light  and  energy  to  private  takers,  is  a  diversion  of  the 
street  from  the  purposes  to  which  it  was  dedicated,  and  is  a  taking 
of  the  property  of  the  abutting  owner  within  the  meaning  of  sec- 
tion 19  of  the  Bill  of  Rights.  And  such  placing  of  poles,  lines  and 
wires  is  none  the  less  an  unauthorized  taking,  even  though  It  be 
consented  to  by  the  city  authorities."  Spear,  J.,  said:  "And  if  the 
owner's  right  in  the  street  be  property,  ....  and  as  such  is  protected 
by  the  constitution,  it  inevitably  follows  that  the  attempt  by  a  private 
corporation,  in  order  to  accomplish  its  own  private  business  pur- 
poses, to  invade  that  right  by  placing  in  the  street  in  front  of  the 
lot  permanent  erections  which  will,  in  any  appreciable  degree  im- 
pair the  owner's  access  to  the  lot,  or  otherwise  interfere  with  the 
full  enjoyment  of  the  lot  for  all  purposes  to  which  It  Is  adapted, 
or  of  the  street  itself,  such  an  Invasion  is  an  attempted  taking;  it  is 
a  diversion  of  the  use  of  the  street  from  the  purposes  originally  de- 
signed for  it,  and  if  It  can  be  taken  at  all  as  against  the  will  of 
the  owner,  it  must  be  upon  the  terms  prescribed  by  the  constitu- 
tion." As  bearing  generally  on  the  subject:  Railroad  Go.  y.  Tele- 
graph Assn.,  48  Ohio  St  890,  29  Am.  St  Rep.  559,  27  N.  E.  890; 
Railway  Co.  v.  Campbell,  51  Ohio  St.  328»  37  N.  B.  266;  Daily  y. 
States  51  Ohio  St  348;  Kramer  y.  Toledo  etc.  Ry.  Co.,  53  Ohio  St 
436^  42  N.  E.  252.  Also  Craig  y.  Railway  Co.,  39  N.  Y.  404;  Dillon 
on  Municipal  Corporations,  sec.  696a;  Backus  y.  Detroit  49  Mich. 
110,  43  Am.  Rep.  447,  13  N.  W.  380;  Pierce  on  Rallorads,  241; 
Broome  v.  New  York  etc.  Tel.  Co.,  42  N.  J.  Bq.  141.  7  Atl.  851; 
Palmer  v.  Larchmont  Blec.  Co.,  158  N.  Y.  231,  62  N.  B.  1092;  Car- 
penter v.  Capital  Blec.  Co.,  178  IlL  129,  69  Am.  St  Rep.  286,  52  N. 
E.  973;  Haverford  Blec.  Light  Ca  y.  Hart,  1  Pa.  Dist  Rep.  571; 
Tiffany  y.  United  States  Illuminating  Co..  51  N.  Y.  Super.  Ct  280; 
Orosswell  on  Electricity,  sec.  126;  Lewis  on  Eminent  Domain,  sec 
131. 

105  Id.;  Stowers  v.  Postal  Tel.  Cable  Co.,  68  Miss.  559,  24  Am.  St 
Rep.  290,  9  South.  356. 

3  06  Pier^  V.  Drew,  136  Mass.  76,  49  Am.  Rep.  7;  Julia  BIdg. 
Assn.  y.  BeU  Tel.  Co.,  88  Mo.  258,  57  Am.  Rep.  398;  Irwin  v.  Great 
Southern  Tel.  Co.,  37  La.  Ann.  63;  Roake  v.  American  Tel.  Co.» 
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authority  is  the  other  way.*®'^  It  is  altogether  dif- 
ferent as  to  poles  and  wires  constructed  in  streets 
for  the  purpose  of  propelling  street-cars,  as  this  is  to 
facilitate  the  uses  and  purposes  of  the  street.*^  The 
problem  as  to  what  the  wrong  to  the  property  owner 
and  the  remedy  therefor  is,  is  an  interesting  topic  for 
discussion.  The  question  is  whether  it  is  trespass, 
and  the  remedy  therefor  is  in  trespass  or  case.  It 
has  been  very  ably  and  learnedly  considered  by  differ- 
ent courts  with  consequent  varied  opinions.  The  ex- 
act and  precise  nature  of  the  rights  of  the  owner  must 
first  be  conclusively  settled.  This  has  already  been 
discussed  in  this  chapter.*^®  If  the  owner  has  only 
an  interest  or  incorporeal  right  in  the  street,  and  does 
not  own  the  fee  in  reversion,  it  is  clear  that  the  wrong 
done  him  cannot  be  trespass. 

One  of  the  best  considered  cases  is  Chesapeake 
and  Potomac  Telephone  Co.  v.  Mackenzie,**^  by  the 
supreme  court  of  Maryland,  and  we  can  do  our  read- 
ers no  better  service  than  by  making  an  analysis  of  it. 
It  was  for  the  erection  of  an  unsightly  telephone  i)ole 
in  front  of  valuable  warehouse  property,  without  con- 
sent of  the  owner,  the  premises  being  in  the  posses- 
sion of  a  tenant.  The  declaration  alleged  a  direct 
interference  with  the  use  and  enjoyment  of  the  prop- 
erty. It  was  considered  and  treated  by  the  court  as 
an  action  in  trespass,  and  that  such  unauthorized 
obstruction   or   interference  with    this   right  was  a 

41  N.  J.  Eq.  35,  2  Atl.  618.  In  Ohio,  they  are  not  additional  bur- 
den in  streets  of  a  city,  but  are  in  rural  places:  Auerbach  v.  Cuya- 
hoga Tel.  CJo.,  7  Ohio  N.  P.  633;  Denver  v.  United  States  TeL  Co., 
10  Low.  Dec.  273. 

107  Cases  cited,  ante,  note,  104;  27  Am.  St.  Rep.  233,  note,  and 
cases  there  found. 

108  Booth  on  Street  Railways,  sec.  327;  Detroit  City  Ry.  Ca  ▼. 
Mills,  85  Mich.  634,  48  N.  W.  1007. 

109  Ante,  sec.  5«iU. 

110  74  Md.  36,  28  Am.  St  Rep.  219,  21  Atl.  690. 
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wrong  which  would  support  an  action  for  damages. 
The  planting  of  the  pole  in  the  street  was  done  under 
legislative  sanction,  so  that  it  could  not  constitute  a 
nuisance,  but  this  legislative  act  could  not  deprive  the 
owner  of  his  property  right.  It  was  conceded  that  in 
streets  of  populous  places  more  than  elsewhere  the 
owner  must  yield  to  public  convenience.  Without  re- 
gard to  the  ownership  of  the  fee  it  was  held  that  any- 
one who  unreasonably  abridges  the  right  of  adjacent 
lot-owners  to  use  the  street  as  a  means  of  ingress  and 
egress  is  liable  for  such  immediate  and  direct  dam- 
ages as  the  abutter  may  sustain.^^^ 

^^he  declaration  counts  upon  a  possession,  by  the 
plaintiff,  of  the  warehouse,  and  an  interference  with 
her  use  and  enjoyment  thereof,  and  the  proof  shows 
that  the  premises  were  in  the  occupancy  and  posses- 
sion of  a  tenant,  •  .  .  .  and' not  in  the  possession  of  the 
plaintiff,  who  was  only  entitled  to  the  reversion.  For 
injury  to  the  possession,  the  tenant  in  i>osse68ion  alone 
can  sue,  though  if  the  same  injury  affects  the  reversion 
the  reversioner  may  sue  in  case.**^  The  evidence  in 
the  record  shows  that  the  appellee  [the  owner]  does 
not  own  the  reversion  in  the  bed  of  the  ....  street, 
and  it  further  shows  no  damage  done  to  the  plaintiff's 
possession  because  she  was  not  in  possession.  The  nar- 
ratio  does  not  declare  for  an  injury  to  the  reversionary 
interest,  •  ...  as  it  might  have  done;  ....  but  as 
the  evidence  ....  was  sufficient  to  sustain  any  ac- 
tion ....  it  would  have  been  error  ....  to  grant  a 
prayer  declaring  that  there  was  no  evidence  that  the 
plaintiff  had  sustained  damage  by  the  erection  of  the 
pole."    Recovery  was  denied  in  this  case  because  the 

111  Gitliig  Elizabeth  etc.  R.  R.  Co.  y.  Oombs,  10  Bush,  882,  19  Am. 
Bep.  67;  Schnrmeler  t.  St  Paul  etc.  R.  R.  Ck>.,  10  Minn.  82,  88  Am. 
Bee.  69;  Railroad  Go.  y.  Schurmeir,  7  WalL  272.  See,  ante,  sec. 
G21,  and  note,  41. 

lis  1  Chltty  on  Pleadings,  63. 
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action  was  brought  by  the  landlord  not  in  possession, 
and  he  did  not  claim  damages  for  injury  to  the  re- 
version, as  he  might  have  done.  In  Louisiana  in  an 
action  brought  by  the  owner  the  erection  of  poles  in 
front  of  premises  was  considered  a  trespass  in  an 
action  brought  for  injury  done  to  valuable  trees 
which  were  cut  off  because  they  projected  into  the 
street.**'  In  Alabama,  where  an  abutting  owner 
brought  an  action  against  a  telephone  company  in 
trespass  for  cutting  and  trimming  trees  on  the  side- 
walk in  front  of  his  premises,  the  court  said:  "The 
remedy  for  such  injury  ....  is  not  in  trespass,  but 
for  the  consequential  damages  resulting  to  the  adja- 
cent property;  and  the  liability  exists  by  reason  of 
the  constitutional  provision,  ....  which  invests  the 
owner  not  only  with  the  right  to  damages  for  property 
taken,  but  also  where  his  property  is  injured  or  de- 
stroyed under  such  circumstances.  The  injury  to  the 
abutting  property  ....  is  shown  by  the  proof  not  to 
be  the  direct  and  immediate  result  of  cutting  the 
trees  on  the  sidewalk,  but  indirect  and  consequential. 
....  If  there  is  any  liability,  it  is  in  case,  not  tres- 
pass.^' ***  It  is  clearly  a  trespass  for  a  company  act- 
ing under  a  license  from  city  authorities  to  enter  upon 
private  property  and  cut  off  limbs  of  trees  projecting 
over  the  sidewalk.*** 

§  542.    Trespass  by  Animals.— The  law  in  our  states 

with  respect  to  trespasses  by  animals  upon  the  land 
of  another  differs  materially  from  the  common  law, 

118  Tissot  y.  Great  Southern  Tel.  etc.  Co.,  30  La.  Ann.  996,  4  Am. 
St  Rep.  248,  8  South.  261. 

114  Southern  Bell  Tel.  Co.  y.  Francifl,  109  Ala.  224,  56  Am.  St 
Rep.  930,  19  South.  1.  Phlfer  v.  Cox,  21  Ohio  St.  248,  8  Am.  Rep.  S8» 
to  a  similar  case. 

115  Memphis  Bell  Tel.  Co.  y.  Hunt,  16  Lea,  466,  57  Am.  Rep.  237; 
Central  Union  Tel.  Co.  y.  Carter,  41  Ohio  Week.  Law  Bull.  31  (Sop. 
Ot  not  rep.). 
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owing  to  different  conditions.  The  development  of 
the  law  upon  this  subject  illustrates  how  the  neces- 
sities give  rise  to  law^  and  how  courts  formulate  it, 
as  occasion  requires,  for  the  best  interests  of  the  peo- 
pie,  and  consider  and  declare  the  law  in  accordance 
with  the  circumstances,  necessities,  habits  and  under- 
standings of  the  people.  It  was  trespass  at  common 
law  for  one's  animals  to  enter  upon  the  land  of  an- 
other, without  regard  to  whether  the  premises  were 
inclosed  by  a  fence  or  not.  It  was  just  as  unlawful  for 
animals  to  cross  the  inyisible  boundary  line  as  it  was 
for  human  beings  to  do  the  same  thing.  So  at  com- 
mon law  an  owner  of  animals  was  required  to  keep 
his  animals  within  his  own  land,  and  others  were  not 
obliged  to  fence  against  any  cattle,  the  owner  being 
bound  to  keep  them  in  his  own  close  at  his  peril.  He 
was  liable  whether  he  used  care  in  restraining  them 
or  not  Thus,  it  is  seen  that  the  question  of  fences 
was  not  such  an  important  factor  in  determining  lia- 
bilities as  it  has  been  in  this  country.*** 

The  common-law  notion  that  fiences  were  built  to 
keep  the  animals  inclosed,  not  to  keep  them  out,  was 
not  adopted  at  first  in  the  newer  states  in  this  coun- 
try, because  it  was  hardly  applicable  to  a  locality  so 
little  populated.  It  was  not  then  unlawful  for  an 
owner  to  allow  his  animals  to  run  at  large,  so  that 
railroads  had  to  keep  on  the  lookout  for  them,  and 
owners  had  to  guard  against  them.**^  But  as  our 
states  became  more  thickly  populated,  the  rules  of 
the  common  law  became  applicable,  and  each  state 
legislated  for  itself  with  respect  to  animals  running 
at  large,  statutes  being  generally  passed  making  it 
unlawful  for  animals  to  run  at  large  upon  streets  or 

lie  Jackson  v.  Rutlancl  etc.  R.  R.  Ck>.,  25  Vt  150,  60  Am.  Dec. 
247;  Yandegrift  v.  Redlker,  22  N.  J.  L.  186,  51  Am.  Dec.  262. 
iiT  Kerwhacker  t.  Railroad  Ck>.,  80  Ohio  St.  172.  62  Am.  Dec. 

24a 
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highways.  We  cannot  go  into  the  details  of  these 
statutory  provisions,  it  being  sufficient  for  our  pur- 
poses to  say  that  when  an  animal  is  wrongfully  in  a 
place  where  it  is  liable  to  do  injury,  the  owner  is  liable 
for  damage  done;  so  if  an  animal  breaks  into  an  in- 
closure  of  another,  the  owner  may  become  liable  for 
trespass  quare  clausum  fregit^^^  The  matter  of  the 
care  of  animals  was  of  so  much  consequence  that  it 
was  entirely  impracticable  to  leave  it  to  be  regulated 
by  judicial  decision.  Hence,  the  subject  has  been 
fully  covered  by  legislation,  with  respect  to  animals, 
running  at  large,  and  as  to  the  duty  of  land  owners^ 
to  fence,  and  liability  therefor  is  generally  depend- 
ent upon  these  statutes. 

There  is,  of  necessity,  some  difference  in  the  duties^ 
and  obligations  of  owners  of  animals,  dependent  ui>on 
their  nature.  Originally,  at  common  law,  it  is  said 
that  there  was  no  liability  for  trespass  by  animals,, 
but  those  which,  by  their  nature,  were  liable  to  cause 
damage  to  the  property  upon  which  they  trespassed,, 
viz.,  horses,  cattle  and  hogs,  and  that,  therefore,  the 
rule  was  not  extended  to  dogs,  chickens,  and  the 
like.***  The  statutes  usually  provide  against  suffer- 
ing animals  to  run  at  large,  making  the  owners  liable 
for  damages  done  by  them  upon  the  premises  of  an- 
other, without  regard  to  fences  of  the  latter.  Unlike 
the  common  law,  the  owners  of  animals  are  not  lia- 
ble when  they  have  exercised  reasonable  care,  and 
they  are  at  large  without  any  fault  on  their  part***' 

118  Dolph  T.  Ferris,  7  Watts  &  S.  867,  42  Am.  Dec.  246;  Decker 
T.  Gammon,  44  Me.  322,  69  Am.  Dec.  99;  Harrison  y.  Adamson, 
76  Iowa,  337,  41  N.  W.  34;  Monroe  v.  Gannon,  24  Mont.  316,  81  Am. 
St  Rep.  439,  61  Pac.  863;  Morgan  v.  Hudnell,  52  Ohio  8t  652,  49* 
Am.  St  Rep.  741,  40  N.  E.  716. 

119  Gooley  on  Torts,  402,  citing  Brown  v.  Giles,  1  Car.  &  P.  lia 
Bat  see  Chunst  v.  Larson,  43  Wis.  536,  28  Am.  Rep.  567,  and  note,, 
which  seemed  to  be  for  breaking  the  close. 

120  Harrison  T.  Adamson,  76  Iowa,  337,  41  N.  W.  34;  Marietta 
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But  all  liability  in  this  respect  will  depend  upon  the 
language  of  the  statute,  and  we  refer  to  other  works 
specially  considering  this  matter.  To  turn  cattle 
loose  into  a  highway,  unattended,  contrary  to  statute, 
renders  the  owner  liable  in  trespass."*  There  are 
statutes  also  regulating  the  matter  of  partition 
fences,  by  which  adjoining  owners  may  construct  and 
keep  in  repair  certain  portions  of  such  fences.  So  if 
one  land  owner  fails  to  keep  his  portion  of  such  fence 
in  repair,  by  reason  whereof  his  animals  get  upon 
the  lands  of  his  neighbor,  he  will  become  liable  in 
trespass.  In  an  action  by  one  such  owner  against 
the  other,  he  must  show  that  the  trespassing  animal 
escaped  over  that  portion  of  the  fence  which  the  other 
owner  was  required  to  keep  in  repair,  and  that  it  was 
by  reason  of  neglect  to  keep  in  repair."^ 

Persons  have  the  right  to  drive  animals  along  the 
highway,  and  are  bound  merely  to  use  ordinary  care 
to  keep  them  off  the  premises  of  another,  and  they 
are  not  liable  if  they  do  escape  upon  the  lands  of  an- 
other without  their  fault 

§  543.    Trespass— Who  Liable  for— Enumeration  of 
Exceptionai  Cases  When  Persons  not  Liable  for.— The 

question  of  who  may  become  liable  for  trespass  pre- 
sents the  most  important  phase  of  this  subject,  and 
one  which  has  given  rise,  in  many  branches,  to  con- 
flicting decisions  and  disputes  among  the  authorities. 
While  it  may  be  said,  in  a  general  way,  that  the  oc- 
cupant of  land,  or  the  person  with  the  undisputed 
right  to  occupy  land,  has  the  right  to  exclude  the 

etc.  By.  Co.  T.  Stephenson,  24  Ohio  St.  48;  Sloan  t.  Hnbbeftrd,  34 
Ohio  St  583;  Rndi  y.  Lang,  12  Ohio  0.  0.  529;  Ratter  y.  Henry,  46 
Ohio  St  272,  20  N.  B.  334. 

121  Shipley  y.  Coldongh,  81  Mich.  624,  21  Am.  St  Rep.  547,  45  N. 

W.  1106. 

122  Selorer  r.  Osgood,  52  111.  App.  260. 
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whole  world  therefrom,  this  right  is  subject  to  a  few 
limitations,  as  exceptions  to  the  general  rule,  based 
upon  the  needs  of  society  and  government  Every 
person  is  subject  to  the  laws  of  the  government  un- 
der which  he  lives  and  must  obey  them.  If  he  does 
not  obey,  he  is  guilty  of  a  wrong,  and  if  he  does  he 
cannot  be  held  liable  for  the  results.  Consequently, 
when  the  law  commands  one,  an  officer,  to  enter  upon 
lands  of  another  for  the  purpose  of  serving  process  or 
for  any  other  lawful  purpose,  the  officer  cannot  be 
held  liable  for  obeying  the  command. 

Under  certain  circumstances,  the  law  allows  one  to 
take  his  remedies  into  his  own  hands,  and  enforce  his 
rights  without  calling  upon  the  aid  of  its  officers.  So 
when  the  true  owner  of  land,  and  hence  one  who  has 
the  legal  right  to  immediate  possession,  is  kept  there- 
from by  a  wrongdoer,  the  former  may  have  the  right 
to  enter  upon  the  premises  without  being  held  liable 
to  the  actual  occupant.  Another  exception  arises 
from  necessity,  for,  while  the  law  does  not  recognize 
the  defense  that  an  act  was  accidental  or  uninten- 
tional in  wrongs  of  this  character,  it  will  not  hold  one 
responsible  for  those  acts  which  he  is  compelled  to  do 
through  necessity  or  to  save  his  life. 

Again,  while  an  owner  or  occupant  of  land  has  a 
right  as  against  the  world,  he  is  also  bound  by  law 
to  perform  his  contracts,  and  so,  when  he  has  leased 
his  land  to  another  for  a  period  of  time,  or  has  granted 
an  easement  over  it,  or  has  given  a  license  to  one  to 
come  upon  it,  he  is  bound  by  such  contracts,  and  has 
not  the  right  to  exclude  those  with  whom  they  are 
made  so  long  as  they  are  in  force,  and  cannot  sue  in 
trespass  for  any  acts  in  pursuance  of  them  during 
that  time.  Of  these  exceptions,  two — ^viz.,  those  of 
legal  authority  and  necessity — are  in  derogation  of 
the  rights  of  the  owner  or  occupant,  while  one — that 
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of  the  real  owner — tacitly  recognizes  such  rights  as 
against  all  but  such  owner,  and  the  last — ^that  of  con- 
sent— ^admits  the  right  even  against  the  party  enter- 
ing under  other  circumstances.  With  these  four  ex- 
ceptionSy  eyeryone  who  enters  upon  lands  possessed 
by  or  belonging  to  another  is  liable  in  trespass  quare 
clausum  fregit  for  such  entry.  This  part  of  the  subject 
will  be  taken  up,  then,  with  a  discussion  of  these  ex- 
ceptions, and  with  an  attempt  to  reconcile  conflicting 
cases  when  possible,  and  to  state  the  true  principles 
involved.  So  that  we  should  properly  say  we  will  set 
forth  who  are  not  liable  for  entries  upon  land,  rather 
than  who  are. 

§  544w    Liability  for  Trespass— Exception  Based  on 

Command  of  Law. — ^The  first  exception  concerns,  in 
general,  public  officers,  or  those  who  act  in  obedience 
to  the  commands  of  the  law.  The  principles  of  offi- 
cial liability  and  immunity  have  been  discussed  in  a 
previous  chapter,*^  and  it  was  there  shown  that  offi- 
cial duty  sometimes  runs  counter  to  private  rights, 
and  official  rights  are  frequently  opposed  to  private 
duties,  and  that  in  case  of  conflict  the  official  rights 
and  duties  prevail.  Hence,  when  official  duty  de- 
mands that  the  private  premises  of  one  be  entered  in 
the  service  of  process  or  on  other  official  business,  the 
private  right  of  exclusion  must  give  way,  and  the 
official  right  to  enter  overcomes  the  private  duty  to 
refrain  from  breaking  the  close.  The  officer  must, 
however,  do  nothing  but  what  he  has  an  official  right 
or  private  permission  to  do.  If  he  has  no  private 
privileges  granted  him,  he  has  entered  in  his  official 
character  solely  and  has  the  right  to  do  none  but  offi- 
cial acts.  If  he  disregards  these  limitations,  and 
abuses  his  authority,  he  acts  in  his  private  capacity 

128  Ante,  c.  XI. 
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and  is  liable,  as  the  courts  say,  as  a  trespasser  ab 
tmtio.***    That  is,  the  officer  may  be  held  for  all  acts 
which  are  contrary  to  private  right,  and  precede  an 
abuse  of  authority.     So  that,  when  an  officer,  in  the 
performance  of  official  duties,  enters  upon  another'B 
premises,  and  subsequently  does  some  act  not  author- 
ized by  law,  he  is  liable  for  every  act  from  the  first 
breach  of  the  close,  the  first  act  contrary  to  the  rights 
of  property.    The  reason  for  this  has  been  hinted  at 
before,  and  lies  in  the  fact  that  official  authority  is  in 
derogation  of  private  right  and  should  only  prevail 
as  an  excuse  for  acts  of  an  official,  so  long  as  all  his 
acts  are  authorized,  for  the  land  owner  has  no  power 
to  protect  himself.    But  when  he  voluntarily  consents 
to  the  entrance  of  another  upon  his  land,  he  has  the 
power  of  placing  what  restrictions  he  pleases   upon 
the  exercise  of  the  privilege.    This  exception  and  the 
subject  of  liability  aft  initio  will  be  more  extensively 
illustrated  under  trespass. to  personal  property.*^  . 

§  545.    Liability  for  Trespass— Exception  Based  on 

Right  to  Possession.— From  the  earliest  times,  at  least 
as  far  back  as  the  Norman  Conquest,  it  has  been  rec- 
ognized that  one  who  has  the  absolute  right  to  pos- 
session of  lands  has  the  right  to  enter  upon  them  and 
dispossess  him  who  is  actually  occupying  them.  It 
was  the  tendency  to  use  force  and  violence  in  such 
entries  which  led  to  the  enactment  of  forcible  entry 
and  detainer  statutes.  These,  however,  as  will  ap- 
pear later  in  this  section,  did  not  destroy  the  right  of 
entry,  and  punished  only  those  entries  which  were 
accompanied  with  violence. 

It  is  this  right  of  entry  by  the  owner  which  forms 
the  next  exception  to  the  liability  for  trespass  quare 

124  Whitney  V.  Swett,  22  N.  H.  10,  53  Am.  Dec.  228;  Bowie j 
V.  Rice,  11  Met  337. 

125  Fast,  sec.  5^j5. 
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clausiwi  fregity  and  which  contradicts  the  position  that 
trespass  is  an  injury  to  the  apparent  right  to  posses- 
sion.   An   entry,  however,  to    be  lawful   and  not  a 
trespass,  must  be  by  one  having  the  present  and  para- 
mount right  to  possession.     So  at  common  law  this 
right  belonged  only  to  those  whose  lands  were  held 
by  persons  coming  into  possession  by  abatement,  in- 
trusion or  disseisin,  in  which  the  occupation  was  un- 
lawful from  the  first,  and  when  the  actual  possession 
was  lawful  at  its  beginning,  no  right  of  entry  existed 
until  a  better  title  had  been  proved.^**    This  distinc- 
tion was  based  upon  the  separation,  incident  to  the 
system  of  feudal  tenures,  of  the  elements  of  title  into 
naked   possession,  the  right  of  possession,  and  the 
right  of  property,  the  right  of  possession  being  joined 
with  the  right  of   property  in  the  first   class  above 
mentioned,  and  with  the  actual  possession  in  the  last 
In  this  country  the  right  of  possession  is  always  cou- 
pled with  the  present  right  of  property,  and  hence  he 
who  has  this  present  right  of  property  has  the  right 
of  possession,  and  is  entitled  to  make  an  entry  with- 
out liability,  except  under  statutes  forbidding  en- 
tries in  some  particular  manner."''    It  would  seem 
also  that  if  a  right  of  entry  exists,  the  degree  of  force 
used  would  be  of  no  consequence,  so  far  as  the  foun- 
dation of  an  action  of  trespass  quare  clausum  fregit  is 
concerned,  for  the  close  is  broken  by  stealth  as  much 
as  by  violence.*^    So,  too,  it  follows  that  there  is  no 
liability  in  this  action  when  the' person  having  the 

126  W.  Blackstone's  Commentaries,  175. 

127  Fort  Dearborn  Lodge  v.  Klein,  115  111.  177,  66  Am.  Rep.  133. 
8  N.  E.  272. 

128  Hyatt  V.  Wood.  4  Johns.  150.  4  Am.  Dec,  258;  Meader  y.  Stone^ 
7  Met  147;  Low  v.  El  well,  121  Mass.  309,  23  Am.  Rep.  272;  Cur- 
tis V.  Galvln.  1  Allen,  215;  Beecher  y.  Parmele,  9  Vt.  352.  31  Am. 
Dec.  633;  Jdckson  v.  Morse.  16  Johns,  197,  8  Am.  Dec.  306;  Fuhr 
Y.  Dean,  26  Mo.  116,  69  Am.  Dec.  485. 

Torts,  VoL  11—66 
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present  right  of  possession  has  entered  lawfully, 
thereby  recovering  his  whole  title,  and  has  forcibly 
ejected  him  who  is  on  the  premises  without  right.*^ 
The  proprietor  of  the  land  may  be  liable  for  assault 
and  battery,  where  he  uses  excessive  force  against 
the  person,  or  for  trespass  vi  et  armw,  for  injuries  to 
the  goods  removed,  or  for  a  breach  of  the  peace,  but 
none  of  these  take  away  his  right  of  entry,  but  only 
regulate  his  exercise  thereof,  and  hence  do  not  make 
his  entry  a  trespass  quare  clatisum  f regit. 

Where,  however,  statutes  of  forcible  entry  and  de- 
tainer are  in  force,  which  compel  the  relinquishment 
of  possession  gained  by  force,  it  has  been  seriously 
questioned  whether  such  statutes  do  not  make  every 
forcible  entry  by  one  upon  lands  occupied  by  another 
a  trespass,**^  and  under  the  unlawful  detainer  stat- 
utes even  a  peaceable  entry  has  been  held  a  trespass, 
though  made  by  one  having  the  right  to  posses- 
sion.*®* Upon  an  investigation  of  statutes  of  forcible 
entry  and  detainer,  however,  it  will  be  observed  that 
they  are  possessory  actions  primarily,  and  only  re- 
dress injuries  to  the  apparent  right  to  possession; 
while  trespass  quare  claustim  f regit  is  the  remedy  for 

129  Soater  y.  Ck>dinan,  14  R.  I.  110,  51  Am.  Rep.  364;  Sterling  y. 
Warden,  61  N.  H.  217,  12  Am.  Rep.  80;  Lambert  y.  Robinson,  162 
Maas.  d4,  44  Am.  St.  Rep.  326,  37  N.  E.  753;  Low  y.  El  well,  121 
Mass.  300,  23  Am.  Rep.  272;  Beecher  y.  Parmele,  9  Vt  352,  31  Am. 
Dec.  683;  Hyatt  y.  Wood,  4  John«.  150,  4  Am.  Dec.  268;  Tod  y.  Jack- 
son, 26  N.  J.  L.  525;  Manning  y.  Brown,  47  Md.  506;  Scribner  y. 
Beach,  4  Denio,  448,  47  Am.  Dec.  265;  Tribble  y.  Frame,  7  J.  J. 
Marsh.  509,  23  Am.  Dec.  430;  Qyerdeer  y.  Lewis,  1  Watts  &  S.  90, 
37  Am.  Dec.  440. 

180  Reeder  y.  Purdy,  41  II.  279;  Dustln  y.  CJowdry,  23  Vt  631; 
Mosseller  y.  Deayer,  106  N.  C.  494,  19  Am.  St  Rep.  540,  11  S,  E. 
529;  Emerson  v.  Sturgeon,  59  Mo.  404;  Hoffman  y.  Harrington,  22 
Mkh.  52;  Larkln  v.  Avery,  23  Conn.  304;  Pox  y.  Brissac,  15  CaL 
223;  Moore  y.  Boyd,  24  Me.  242;  Noel  y.  McCrary,  7  Cold.  623. 

181  Mosseller  y.  Deayer,  106  N.  C.  494,  19  Am.  St.  Rep.  540,  11  S. 
B.  629. 
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a  breach  of  the  close  even  without  any  injury  to  the 
IK)sseBsion.***  Not  only  are  these  actions  concerned 
with  differing  rights,  but  the  early  English  statutes, 
which  are  copied  in  the  statutes  of  a  large  number  of 
our  states,  recognize  the  right  of  entry,  forbidding  all 
entries  except  where  allowed  by  law,  and  those  when 
accompanied  with  force.  Thus,  even  the  statutes  rec- 
ognize and  permit  the  right  of  peaceable  entry. 
Again,  to  draw  an  argument  from  the  pleadings,  a 
plea  of  liberum  tenementuniy  amounting  to  an  averment 
of  title  in  the  defendant,  is  a  good  defense  to  an  action 
of  trespass  qtiare  claMum  f regit.  '^If  the  plaintiff  might 
admit  the  title  and  go  for  the  force,  there  would  be 
found  some  precedents  of  such  pleadings,  and  the 
want  of  such  a  precedent  is  a  s'trong  argument  against 
the  plaintiff's  recovering  •  •  •  •  for  acts  done  by  a 
person  who  has  the  best  possessory  title/'  ***  There 
would  seem  to  be  ^^a  manifest  inconsistency  in  con- 
ceding one  to  be  the  paramount  owner  of  a  piece  of 
land,  with  a  right  to  the  immediate  possession  there- 
of, and  yet  maintain  that  if  he,  in  a  quiet  and  peace- 
able manner,  enters  upon  the  land  thus  owned  by  him, 
he  may,  by  doing  so,  become  liable  in  trespass  to  one 
who  has  neither  a  right  of  property  therein  nor  a 
right  to  the  possession.  If  one  can  recover  in  such 
a  case,  his  recovery  will  be  on  account  of  a  thing  [the 
possession]  to  which  he  had  no  right  and  against  the 
person  who  had  the  right  to  that  very  thing."  *^ 

§  546.    Liability  for  Trespass— Exception  Based  on 

Necessity. — ^While  there  are  exceptions  based  upon 
the  consent  of  the  owner  of  land,  express  and  im- 
plied, upon  a  paramount  right  of  property,  and  upon 

issr  See  post,  aec.  S58. 

iss  Hyatt  V.  Wood,  4  Johns.  150,  4  Am.  Dec.  258. 
184  Fort  Dearborn  Lodge  t.  Klein,  115  lU.  177,  56  Am.  Rep,  188» 
3N.  B.272. 


f  546  INJURY  TO  BIQHT  TO  BBAL  PROPERTY.  lOM 

the  command  of  the  law,  there  is  also  one  which  is  in 
disregard  of  all  property  rights,  and  depends,  not 
upon  command,  but  mere  permission  of  the  law,  and 
which  is  based  upon  the  broad  ground  of  public  pol- 
icy. When  highways  and  streets  are  rendered  im- 
passable by  act  of  God  or  man,  the  needs  of  public 
travel  demand  that  the  adjoining  land  may  be  used  to 
pass  around  the  obstruction. 

As  we  have  shown,  if  the  obstruction  be  by  the 
land  owner,  the  exception  is  based  on  implied  license, 
but  here  it  depends  upon  public  necessity.  It  is  well 
settled  that  where  a  highway  becomes  obstructed  and 
impassable  from  temi>orary  causes,  a  traveler  has  a 
right  to  go  extra  viam  upon  adjoining  lands,  without 
being  guilty  of  trespass.**** 

Again,  if  the  safety  of  life  or  property  is  at  stake, 
public  policy  will  excuse  the  entering  upon,  and  if 
need  be  the  destruction  of  private  property  to  pre- 
serve them,  and  no  liability  will  follow  such  destruc- 
tion. This  exception  has  been  so  well  set  forth  by 
Nevins,  J.,  that  we  quote  at  some  length.  After  dis- 
cussing the  principles  of  eminent  domain,  the  court 
say:  "The  right  to  take  or  destroy  private  property, 
by  an  individual  in  self-defense,  or  for  the  protection 
of  life,  liberty  or  property  (if  it  can  be  esteemed  a 
legal  right  at  all),  is  one  of  a  different  character;  it 
does  not  appertain  to  sovereignty,  but  to  individuals 
considered  as  individuals;  it  is  a  natural  right,  of 
which  government  cannot  deprive  the  citizen,  and 
founded  on  necessity,  not  expediency.  It  may  be  ex- 
ercised by  a  single  individual  for  his  own  personal 
safety  or  security,  or  for  the  preservation  of  his  own 
property,  or   by  a  community  of   individuals,  in  de- 

186  Campbell  v.  Race,  7  Gush.  408,  54  Am.  Dec.  728,  and  note; 
romfret  v.  Bircroft  1  Saund.  823;  Bullard  v.  Harrison,  4  Maule  & 
a  387.    See  Holmes  y.  Seely,  19  Wend.  507. 
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fense  of  their  common  safety,  or  in  the  protection  of 
their  common  rights.  It  is  essentially  a  private  and 
not  a  public  or  official  right.  It  is  a  right  not  sus- 
ceptible of  any  very  precise  definition,  for  the  mode 
and  manner  and  extent  of  its  exercise  must  dei>end 
upon  the  nature  and  degree  of  necessity  that  calls  it 
into  action,  and  this  cannot  be  determined  until  the 
necessity  is  made  to  appear.  Lord  Hale  calls  it  the 
lex  iemporis  et  lociy  and  one  of  his  counsel  has  aptly 
termed  it  the  lex  instanter^  lawless,  but  not  responsi- 
ble. It  is.  rather  a  right  to  justify  an  act  done  than 
a  lawful  right  to  do  an  act  of  violence  to  the  person 
or  property  of  another,  for  such  other  has  an  equal 
right  to  defend  his  person  or  property  from  violence* 
A  few  instances  will  suffice  to  illustrate  this  right. 
A  man  may  justify  taking  the  life  of  his  adversary 
where  it  is  necessary  to  save  his  own,  or  destroying 
Ills  neighbor's  property,  in  some  cases,  for  the  pres- 
ervation of  his  own.  So  the  people  of  a  neighbor- 
hood may  justify  a  trespass  on  another's  grounds  to 
destroy  noxious  animals;  and  in  a  densely  populated 
town,  all  may  unite  in  destroying  a  building  to  stop 
a  conflagration  which  threatens  destruction  to  the 
rest.  But  in  all  these  cases  the  act  done  is  in  the 
individual  capacity  of  him  who  does  it,  and  it  is  done 
upon  his  own  resi>onsibility  and  at  his  own  peril. 
The  law  esteems  all  private  property  sacred  from  the 
violent  interference  of  others,  and  he  who  takes,  in- 
jures or  destroys  it,  will  be  held  a  trespasser,  until  he 
shows  a  justification.  A  necessity,  extreme,  impera- 
tive,  or  overwhelming,  will  constitute  such  a  justifica- 
tion, but  mere  expediency  or  public  good  or  utility 
will  not  answer."  *^ 

§  547.    Liability  for  Trespass— Exception  Based  on 

Consent. — Taking   up  the   last  exception,  it  may  be 

186  Hale  T.  Lawrence,  21  N.  J.  714,  47  Am.  Deo.  190. 
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said  that  whoever  actually  or  impliedly  consents  that 
another  may  enter  upon  his  land  cannot  complain 
when  such  other  does  enter.  Such  consent  exists 
when  one  has  granted  away  his  whole  estate  in  land, 
or  an  estate  for  life,  years  or  at  will,  or  when  he  has 
granted  an  easement  over  lands,  which  he  holds,  or 
when  he  obtains  lands  which  are  subject  to  easements 
binding  upon  him,  or  when  he  bestows  a  mere  license 
upon  others  to  enter  upon  his  premises.  One  who 
has  been  granted  an  estate  in  land,  in  fee,  for  life  or  at 
will,  haA  a  property  right  therein  such  as  would  bring 
him  under  the  second  exception  above  mentioned, 
and  his  position  is  touched  upon  here  merely  to  show 
that  the  same  tacit  admission  of  the  right  of  exclu- 
sion is  embodied  in  that  exception  as  in  that  based 
upon  mere  privilege  alone.  So  that  easements, 
granted  by  or  binding  upon  the  actual  or  implied 
owner  of  land,  and  licenses  given  by  him,  are  the  de- 
fenses to  be  discussed  in  this  connection.  Both 
easements  and  licenses  are  mere  privileges  to  use 
lands  in  certain  ways,  and  hence  do  not  bestow  any 
right  of  exclusion  upon  those  holding  them.  Licenses 
and  easements  may  be  express  or  implied,  and  the 
one  kind  is  just  as  effectual  as  a  defense  to  acts  in 
pursuance  of  it  as  the  other,  the  only  difference  be- 
ing in  the  mode  of  proving  their  existence.  Thus, 
in  the  grant  of  land,  all  the  privileges  appurtenant 
thereto  pass  with  it,  if  they  are  apparent  and  known, 
whether  they  are  expressly  mentioned  in  the  grant 
or  not.**^    And    a   license  may  be  given   in   direct 

187  Batterworth  v.  Crawford,  46  N.  Y.  949,  7  Am.  Rep.  362;  Beny 
T.  BlllingB,  44  Me.  416,  60  Am.  Dec.  107;  Hall  y.  Lawrence,  2  R.  I. 
218,  57  Am.  Dec.  715;  Morgan  v.  Mason,  20  Ohio»  401,  56  Am.  Dec 
464;  Gayetty  v.  Betbune,  14  Masa  49,  7  Am.  Dec.  188;  Borden  y. 
Stein^  27  Ala.  104,  62  Am.  Dec  758. 
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words,**®  or  inferred  from  acts  of  the  licensor.**® 
Entries,  by  oflftcers  under  commands  of  the  law,  and 
others  under  necessity,  have  sometimes  been  classed 
as  entries  under  implied  licenses.  These,  however, 
would  seem  not  to  be  implied  from  any  acts  of  the 
land  owner,  and  indeed  are  more  often  than  not  made 
against  his  wishes  and  desires.  It  may  be  objected 
that  a  license  exists  when  one  has  sold  personal 
property,  giving  a  right  to  enter  and  remove  it  even 
against  the  desire  of  the  one  making  the  sale.  But 
here  there  is  a  voluntary  act  upon  the  part  of  the 
licensor — ^viz.,  selling  personal  property  lying  upon  his 
land — ^warranting  the  inference  that  he  gave  the  privi- 
lege, while  in  the  other  cases  nothing  but  the  fact 
that  he  is  a  member  of  society,  which  is  involuntary, 
raises  the  presumption.  It  is  preferred,  then,  to 
place  these  two  as  exceptions  based  on  public  policy, 
and  in  derogation  of  the  exclusive  rights.  Of  course, 
where  the  owner  of  the  servient  estate  obstructs 
the  use  of  an  easement  over  his  land,  and  renders 
it  necessary  to  use  other  portions  of  his  premises, 
there  is  raised  an  inference  of  a  license  to  use  such 
other  part,*^  but  where  the  necessity  arises 
from  acts  of  others  than  the  owner  of  the  servient 
estate,  the  defense  cannot  rest  upon  an  implied 
license,  but  upon  the  necessity   alone. 

A  license  or  an  easement  is  always  limited  in  re- 
spect to  the  acts  which  may  be  done  in  pursuance 
of  it,  and  any  act  not  within  these  uses  to  which  the 
privilege   is   limited,  or  necessary  to   such   uses,  is 

188  WoodbQTj  V.  Parahley,  7  N.  H.  237,  26  Am.  Dec.  739;  Hill  v. 
HUl,  113  Mass.  103,  18  Am.  Rep.  455;  Wynn  y.  Garland,  19  Ark.  23, 
68  Am.  Dec.  190;  Harmon  t.  Harmon,  61  Me.  227,  14  Am.  Rep.  556; 
Fuhr  Y.  Dean,  26  Mo.  116,  69  Am.  Dec.  190. 

189  Harris  v.  OllUngbam,  6  N.  H.  9,  23  Am.  Dec.  701;  Oowen  v. 
Philadelphia  Exchange  Ck).,  3  Watts  &  S.  141,  40  Am.  Dec.  489. 

140  Haley  v.  Concord,  59  N.  H.  7,  47  Am.  Rep.  176;  Farnum  y. 
Flatt»  8  Pick.  389,  19  Am.  Dec.  330. 
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wrongful  and  renders  the  one  so  acting  liable,**^ 
but. the  privileges  always  include  the  right  to  enter, 
and  whatever  acts  may  be  done  after  entry,  the  act 
of  entering  itself,  by  wl\ich  the  close  is  broken,  is 
done  with  the  consent  of  the  owner,  and  hence  there 
can  be  no  liability  of  trespass  quare  daiisum  fregity 
and  the  wrongful  acts  must  be  remedied  in  vi  et  armia 
or  on  the  case.  The  distinction  between  licenses  ^^in 
fact"  and  licenses  "in  law,'^  as  they  are  often  called, 
which  we  have  discussed  above,  explains  why  the 
officer  or  person  entering  under  necessity  is  con- 
sidered a  trespasser  ab  initio  upon  the  performance 
of  a  wrongful  act,*^  while  those  entering  under  a 
license  or  easement  are  nfot.***  Again,  privileges 
may  be  given  to  one  or  more  particular  individuals, 
as  when  a  land  owner  grants  a  private  right  of 
way  over  his  lands,  or  gives  permission  to  one  or 
more  persons  to  take  fruit  from  his  orchard,  or  they 
may  be  given  to  the  public,  as  when  a  highway  is 
dedicated  to  the  public,  or  a  shopkeeper  throws  open 
his  business  place  to  the  public  trade. 

§  548.    Same   Continued— By   License— Defined.— A 

right  to  go  upon  the  land  of  another  may  be  conferred 
by  license,  which  may  operate  as  a  complete  defense 
to  an  action  for  trespass  when  its  terms  and  condi- 
tions are  fully  complied  with.  A  license  is  a  right 
expressly  or  impliedly  conferred  by  the  owner  of  land 
upon  anothefr  to  do  a  particular  act,  or  series  of  acts, 
or  to  use  some  portion  of  such  land,  or  exercise  some 
right  with  respect  to  it,  which  is  in  the  nature  of  a 

141  Poet,  sec.  &&7. 

142  See   ante,  sec.  544. 

143  Gushing  v.  Adams,  18  Pick.  110;  Smith  v.  Pierce,  110  Mass. 
36;  Allen  v.  Crofoot  5  Wend.  506;  Jewell  v.  Mahood,  44  N.  H.  474^ 
84  Am.  Dec.  90;  Edelman  v.  Yeakel,  27  Pa.  St.  26;  Wendell  v.  Jahn- 
Bon,  8  N.  H.  220,  29  Am.  Dec  648.  See  Barrett  v.  Lightfoot,  1  T. 
B.  Mon.  241,  15  Am.  Dec.  110;  Bradley  v.  Davis,  14  Me.  44,  30  Am. 
Dec.  729. 
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mere  personal  privilege,  not  assignable  by  the  li- 
censee,*** and  revocable  at  the  pleasure  of  the  li- 
censor, excepting,  according  to  some  authority,  when 
executed,  or  when  from  equitable  considerations 
the  latter  is  estopped  from  so  doing,  in  which  event 
the  rights  conferred  resemble  those  created  by  ease- 
ments, but  rest  solely  for  their  authority  upon  equita- 
ble doctrines,  and  not  upon  the  fundamental  prin- 
ciples underlying  the  doctrines  of  licenses. 

The  above  statement  expresses  all  legal  doctrines 
governing  the  matter  of  licenses,  and  while  it  is  true 
that  there  is  interminable  confusion  among  the  ad- 
judications upon  the  subject,*^  it  arises  more,  per- 
haps, from  a  lack  of  a  proper  appreciation  of  the 
distinction  between  the  governing  principles  applic- 
able upon  the  question  of  revocability  of  licenses,  and 
from  the  difference  in  the  facts  and  circumstances  in 
the  decided  cases,  some  being  sufficiently  strong  to 
warrant  the  application  of  the  equitable  doctrine 
of  estoppel  and  others  not.  In  deciding  contro- 
versies of  this  kind,  courts  must  draw  from  the  law 
of  contract  or  of  equity  as  the  occasion  requires. 
When  circumstances  demand  the  application  of 
equitable  principles,  then  the  transaction  is  removed 
from  the  domain  of  license,  and  transferred  into 
equity. 

We  will  take  up  the  nature  and  elements  of  licenses 
in  the  natural  order  of  events,  with  citation  of 
authority.  As  stated  in  the  definition,  a  license  may 
be  created  by  parol  or  expressly  by  written  contract 

§  549.    Same  Continued— Licenses,  How  Created— 

Rights  and  Incidents. — ^Licenses  are  either  express  or 
implied,    parol    or   written.     Express,  licenses     are 

144  Dark  v.  Jobnston,  55  Pa.  St.  164,  98    Am.  Dec.  732;  Fuhr  v. 
Dean,  26  Mo.  116.  69  Am.  Dec.  484. 
146  EaBt  Jersey  Iron  Co.  v.  Wright,  32  N.  J.  Bq.  248. 
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created  either  by  an  express,  verbal  or  written  con- 
tract. Implied  are  merely  inferred  from  the  conduct 
of  the  parties.  A  license  may  also  be  created  by  law. 
The  existence  of  a  license  has  a  very  important  bear- 
ing ni>on  the  matter  of  trespasses  or  injuries  to 
realty;  it  will  justify  entry  upon  the  premises  of  an- 
other to  do  whatsoever  may  be  necessary  to  be  done 
in  the  rightful  exercise  of  the  privilege  granted,  and 
when  the  terms  of  the  license  have  been  strictlv  com- 
plied  with,  the  license  will  operate  as  a  defense  to  any 
complaint  by  the  owner.*^  But  if  the  licensee  de- 
parts from  the  terms  and  conditions  of  his  license,^^^ 
or  abuses  his  privileges,  or  is  careless  or  negligent 
in  the  exercise  thereof,*^  he  renders  himself  liable 
as  a  trespasser.  A  parol  license  to  use  the  land  of 
another  is  a  mere  personal  privilege  conferred  by 
the  owner  upon  the  licensee,***  and  is  not  assign- 
able,**^ though  it  has  been  held  that  a  license  to 
cut  timber  has  been  held  assignable,  whether  made 
so  by  express  words  or  not***  It  follows,  therefore, 
that  a  license,  whether  by  parol  or  in  writing,  does 
not  create  any  encumbrance   upon   land  when   con- 

146  PuTsell  y.  Stover,  110  Pa.  St  43,  20  Atl.  408;  Adams  y.  Bur- 
ton, 43  Vt  36;  Selden  y.  Delaware  Ck>.,  20  N.  Y.  034. 

147  Lyford  y.  Putnam,  36  N.  H.  608;  Norton  y.  Oralg,  68  Me.  276. 

148  Dean  y.  McLean,  48  Vt  412,  21  Am.  Rep.  130;  Selden  y.  Dela- 
ware etc.  Co.,  29  N.  Y.  634. 

140  Dark  y.  Johnston,  66  Pa.  St  164,  08  Am.  Dec.  732;  Menden- 
hall  y.  Klinck,  51  N.  Y.  246;  Fuhr  y.  Dean,  26  Mo.  116,  69  Am.  Dea 
484. 

150  Id.;  Emerson  y.  Flsk,  6  Greenl.  200,  19  Am.  Dec.  206  Hasel- 
ton  y.  Putnam,  3  PInn.  107,  54  Am.  Dec.  158;  Hill  y.  Cutting,  113 
Mass.  107;  Foot  v.  Railroad  Co.,  23  Conn.  214;  Harris  y.  Gilllngham, 
6  N.  H.  11;  Jackson  y.  Babcock,  4  Johns.  418;  Bates  y.  Duncan,  64 
Ark.  339,  62  Am.  St.  Rep.  190,  42  S.  W.  410;  Pearson  y.  Hartman, 
100  Pa.  St.  84;  Prince  y.  Case,  10  Conn.  376,  27  Am.  Dec.  676; 
Cowles  y.  Kidder.  24  N.  H.  364,  57  Am.  Dec.  287;  Riddle  y.  Brown, 
20  Ala.  412,  56  Am.  Dec.  202. 

151  Keystone  Lumber  Co.  y.  Kolman,  94  Wis.  466,  69  Am.  St  Bep. 
906,  69  N.  W.  166. 
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yeyed  to  an  innocent  purchaser,  for  in  case  of  a  con- 
veyance of  the  land  the  right  of  the  licensee  to  exer- 
cise his  privileges  is  at  an  end.^^'  And  it  is  held 
that  an  assignment  by  a  licensee  of  his  privileges 
terminates  the  same/***  and  death  of  the  licensor  re- 
vokes the  license  ;^^^  and  so  death  of  a  licensee  is  con- 
sidered a  revocation  of  the  license.*** 

§  550.    Same  Continued— Nature  of  Interest  Created. 

With  reference  to  the  question  as  to  the  nature  of 
the  right  to,  or  interest  in,  land  conferred  by  a  license, 
there  is  a  deplorable  conflict  of  authority,  without 
sufficient  justification  as  it  would  seem.  We  shall 
endeavor,  however,  to  cite  all  the  principal  adjudica- 
tions in  a  manner  to  show  the  trend  of  judicial 
opinion. 

There  are  several  considerations  which  enter  into 
a  correct  solution  of  the  problem:  (1)  nature  of  li- 
cense; (2)  nature  of  right  conferred;  (3)  statute  of 
frauds;  (4)  what  has  been  done  in  pursuance  thereof, 
involving  (5)  revocability  of  the  license. 

As  already  stated,*^  a  license  is  primarily  but  a 
personal  privilege  to  perform  some  act  on,  or  to  use 
land  of,  another.  In  case  of  an  implied  license  to  go 
upon  the  premises  of  another  on  business,  where  the 
owner  holds   himself   out  as   a  retail  or  wholesale 

IBS  See  post,  sec.  652;  Wllklns  y.  Inrlne,  83  Ohio  St  138;  Coney 
Maud  B.  R.  Co.  r.  Brooklyn  R.  R.  Co.,  63  Hun,  100.  6  N.  Y.  Supp. 
108;  Gronendyke  y.  Cramer,  2  Ind.  382;  Fish  y.  Capwell,  18  R.  I. 
037,  49  Am.  St  Rep.  807,  29  Atl.  840;  Hodgklns  y.  Farrlngton,  150 
Ma«8.  19,  16  Am.  Bt  Rep.  168,  22  N.  B.  73. 

IBS  Dark  y.  Johnston,  66  Pa.  St.  104,  93  Am.  Dec.  732. 

1B4  Putney  v.  Day,  0  N.  H.  430,  25  Am.  Dec.  470;  Hodgklne  y. 
Fanington,  160  Mass.  191,  16  Am.  St  Rep.  108,  22  N.  B.  73;  Met- 
calf  y.  Hart,  3  Wyo.  613,  31  Am.  St  Rep.  122,  27  Pac.  900,  31  Pac. 
407. 

IBB  Rust  y.  Conrad,  47  Mich.  449,  41  Am.  Rep.  720,  11  N.  W.  206. 

IBS  Ante,  sec.  04». 
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dealer,  manafacturer,  etc.,  there  is  clearly  nothing 
more  than  a  mere  privilege.  If  the  right  conferred  is 
a  right  of  way,  or  to  use  water  upon  land,  or  take  oil 
from  the  ground,  or  to  mine  coal  or  other  mineral,  or 
to  cuj;  trees  or  grass,  or  if  it  is  a  right  of  way  for  rail- 
way purposes,  or  to  lay  pipes  in  the  ground,  then  the 
character  of  the  property  right,  the  nature  of  the 
privilege  and  the  manner  in  which  it  is  granted,  and 
what  has  been  done  in  pursuance  thereof,  must  be 
the  controlling  considerations  to  be  loo]^ed  to,  in  ar- 
riving at  the  correct  rule  of  law.  A  license,  whether 
written  or  oral,  primarily  as  suchy  and  without  further 
acts,  cannot  confer  or  pass  any  interest  in  land,  its 
purpose  being  merely  to  confer  some  privilege  in 
making  certain  uses  of  land,  and  excuses  acts  done 
which  might  otherwise  be  a  trespass  or  be  unlawful. 
The  question  whether  or  not  any  of  the  various 
things  authorized  to  be  done  by  a  license  are  properly 
so  done,  must  in  each  case  depend  upon  the  nature 
of  the  right  intended  to  be  conferred.  A  mere  license 
cannot  confer  an  interest  in  land,  and  if  it  is  sought 
to  do  this,  the  right  must  depend  upon  other  princi- 
ples than  those  underlying  a  mere  naked  license.  ^^A 
license  to  do  a  particular  thing  does  not,  in  any  de- 
gree, trench  upon  the  policy  of  the  statutes  requiring 
that  contracts  respecting  the  title  to  land  shall  be 
by  deed  or  other  written  instrument  under  seal. 
They  amount  to  no  more  than  an  excuse  for  the  act, 
which  would  otherwise  be  a  trespass.  A  permanent 
right  to  enter  upon  and  hold  another's  land,  for  a 
particular  purpose,  without  his  consent,  is  an  im- 
portant interest  which  should  pass  only  in  the  mode 

and  by  the  instrumentalities  provided  by  law 

The  policy  of  the  law  is  that  titles  to  land,  when  af- 
fected by  written  instruments,  shall  appear  upon 
the  appropriate  record,  so  that  all  may  be  informed 
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^ho  hold  encumbrances,  their  character,  and  where 
the  title  reposes  or  is  vested."**^ 

§551.    Same  Continued— Interest  Created  Continued 
— Authorities  Conflicting.— It  is  a  diffcult  matter  to 

properly  and  accurately  state  the  rule  of  law  sup- 
ported by  all  the  authorities  which  hold  that  licenses 
to  make  certain  uses  of  land  really  attempt  to  pass 
jsm  interest  in  land.  Though  a  license  merely  author- 
izes the  use  of  land,  and  does  not  pass  any  interest 
therein,  the  difficulty  is  that  most  licenses  provide 
for  certain  uses  of  realty,  which  amount  in  fact  to  an 
interest  in  land,  and  if  they  are  to  be  held  valid,  it 
must  be  upon  considerations  of  equity,  as  acts  of 
part  performance,  or  such  acts  as  will  create  es- 
toppel. The  different  applications  by  the  courts  of 
these  principles  to  the  varied  conditions  is  what  gives 
rise  to  the  conflict.  Some  courts  absolutely  refuse  to 
apply  the  principles  of  equity,  as  to  acts  of  part  per- 
formance or  of  estoppel,  and  hold  that  such  agree- 
ments are  void  except  to  confer  a  mere  license,  revo- 
-cable  at  pleasure.  It  is  claimed  that  the  greater 
weight  of  authority  supports  the  principle  that  con- 
tracts, oral  or  written,  by  the  owner  of  land  granting 
the  right  to  another  to  make  certain  uses  of  his  land, 
such  as  laying  pipes  over  the  same,  or  working  mines, 
taking  mineral,  or  cutting  and  severing  growing  trees 
therefrom,  is,  in  contemplation  of  law,  the  granting 
of  an  interest  in  the  land  itself,  and  should,  therefore, 
to  have  full  and  complete  operation  in  law  for  all 
purposes,  be  executed  in  accordance  with  the  statutes 
relating  to  conveyances  of  interests  in  land,*'® 

157  WUklns  V.  Irvine,  33  Ohio  St.  138;  Cook  v.  Steams,  11  Mass. 
e36;  Mumford  v.  Whitney,  15  Wend.  380,  30  Am.  Dec.  60,  67. 

168  Wilkins  V.  IiTlne,  supra;  Fish  v.  Chapwell,  18  R.  I.  667,  40 
Am.  St  Rep.  807,  29  Atl.  810;  Wheeler  v.  West.  71  Cal.  128;  Owens 
T.  Lewis,  46  Ind.  488,  15  Am.  Rep.  205;  Slocumb  v.  Seymour,  36  N. 
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In  a  recent  opinion  we  find  the  following  excellent 
discussion  with  reference  to  the  question:  **Whether 
a  sale  of  growing  trees  is  the  sale  of  an  interest  in  or 
concerning  land  has  long  been  a  much  controverted 
subject  in  the  courts  of  England^  as  well  as  in  the 
courts  of  the  several  states  in  the  Union.  The  ques- 
tion has  been  differently  decided  in  different  juris- 
dictions^  and  by  different  courts,  or  at  different  times 
by  the  same  court  within  the  same  jurisdiction.  The 
courts  of  England  particularly  have  varied  widely 
their  holdings  on  the  subject. .  .  .  The  conflict  among 
the  American  cases  on  the  subject  cannot  be  wholly 
reconciled.  In  Massachusetts,  Maine,  Maryland,  Ken- 
tucky,  and  Connecticut  sales  of  growing  trees  to  be 
presently  cut  and  removed  by  the  vendee  are  held 
not  to  be  within  the  operation  of  the  fourth  section 
of  the  statute  of  frauds.***  ....  The  courts  of  most 
of  the  American  states  ....  hold  expressly  that  a 
sale  of  growing  or  standing  timber  is  a  contract  con- 
cerning an  interest  in  lands,  and  within  the  fourth 

J.  li.  138,  13  Am.  Rep.  433;  Carpenter  v.  Medford,  09  N.  0.  4d5»  6- 
Am.  St.  Rep.  535,  6  S.  E.  785;  Hlrth  y.  Graham,  50  Ohio  St  57,  40 
Am.  St  Rep.  641,  33  N.  E.  90;  Desloge  y.  Pearce,  38  Mo.  588;  Hnff 
y.  MoGauley,  53  Pa.  St  206,  91  Am.  Dec.  203;  Keystone  Lumber 
Ck>.  y.  Kolmon,  94  Wis.  465,  59  Am.  St  Rep.  905,  69  N.  W.  165  (sup- 
porting text  by  inference);  Putney  y.  Day,  6  N.  H.  430,  25  Am.  Dec. 
470;  Brick  y.  Pickwell,  27  Vt  158;  Kamphouse  y.  Gaffner,  73  111. 
453;  Lillie  y.  Dunbar,  62  Wis.  198,  22  N.  W.  467;  Bowers  y.  Bowers^ 
95  Pa.  St  477;  Jackson  y.  Evans,  44  Mich.  510,  7  N.  W.  79;  Howe  y^ 
Batchelder,  49  N.  H.  204;  Bishop  y.  Bishop,  11  N.  Y.  123,  62  Am. 
Dec.  68;  Lyle  y.  Shinnebarger,  17  Mo.  App.  66;  Knox  y.  Haralson^ 
2  Tenn.  Ch.  232;  Kingsley  y.  Holbrook,  45  N.  H.  813,  86  Am.  Dec. 
173,  and  numerous  cases  in  note.  See,  also,  cases  in  sec.  556,  post,. 
"Beyocation." 

169  Citing  Claflln  y.  Carpenter,  14  Met  580,  38  Am.  Dec.  381; 
Nettleton  y.  Slkes,  8  Met  34;  Best  wick  y.  Leach,  3  Day,  476;  Er- 
Bkine  y.  Plummer,  7  Me.  447,  22  Am.  Doc.  216;  Cutler  y.  Pope,  la 
Me.  377;  Cain  y.  McGuIre,  13  B.  Mon.  340;  Byassee  y.  Reese,  4  Met; 
(Ky.)  372,  83  Am.  Dec.  481;  Smith  v.  Bryan,  5  Md.  141,  59  Am.  Dec» 
104. 
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Bection  of  the  statute  of  f rauds.*®®  .....  In  all  its 
other  relations  to  the  affairs  of  men^  growing  timber 
is  regarded  as  an  integral  part  of  the  land  upon 
which  it  stands;  it  is  not  subject  to  levy  and  sale 
upon  execution  as  chattel  property;  it  descends  with 
the  land  to  the  heir^  and  passes  to  the  vendor  with  the 
soil.**^  .  .  .  .  Coal,  i>etroleum,  building  stone,  and 
many  other  substances  constituting  integral  parts 
of  the  land,  have  become  articles  of  commerce,  and 
easily  detached  and  removed,  and  when  detached 
and  removed,  become  personal  property,  as  well 
as  fallen  timber;  but  no  case  is  found  in  which 
it  is  suggested  that  sales  of  such  substances,  with 
a  view  to  their  immediate  removal,  would  not  be 
within  the  statute.  Bales  of  growing  timber  are 
as  likely  to  become  the  subjects  of  fraud  and  per- 
jury as  are  the  other  integral  parts  of  the  land, 
and  the  question  whether  such  sale  is  a  sale  of  inter- 
est in  or  concerning  lands  should  depend,  not  ui>on 
the  intention  of  the  parties,  but  upon  the  legal  char- 
acter of  the  subject  of  the  contract,  which,  in  the  case 
of  growing  timber,  is  that  of  realty."*^ 

The  rule  above  stated  might  well  be  stated  as  the 
general  rule,  were  it  not  for  the  line  of  decisions  re- 
fusing entirely  to  give  any  validity  to  such  agree- 
ments more  than  a  mere  license.  When  we  come  to 
the  rights  of  third  persons,  purchasers  without  no- 
tice, and  questions  of  part  performance,  which  may 
take  the  contracts  without  the  operation  of  the  stat- 
ute of  frauds,  then  a  modification  of,  or  an  exception 
to  the  general  rule  is  called  for,  and  we  think  that  the 
following  ought  to  be  considered  as  exceptions  to  the 
general  rule,  instead  of  conflicting  doctrines. 

160  GitlDg  autboritiee*  see  ante,     note  158. 

161  JoneB  y.  Timmons,  21  Ohio  St  506. 

162  Bradbury,  J.,  in  Hlrth  r.  Graham,  50  Ohio  St  57,  40  Am.  St 
Bep.  641,  83  N.  E.  90. 
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§  552.    Same  Continued— When  Premises  Alienated. 

There  appears  not  to  be  much  controversy,  if  any, 
among  the  authorities  with  reference  to  the  effect  of 
a  conveyance  of  premises  which  may  be  subject  to  a 
license  to  third  persons. 

It  must  be  conceded,  that  to  pass  any  interest  in 
land  (and  trees,  grass,  minerals  are  parcel  thereof),*^ 
so  as  to  affect  the  rights  of  third  persons  who  may 
deal  with  the  owner,  in  cases  of  sales  to  third  per- 
sons without  knowledge  thereof,  a  contract,  such  as 
is  under  consideration,  must  be  executed  in  con- 
formity to  law  and  placed  on  record.  If  it  is  not 
so  executed  and  recorded,  it  amounts  to  nothing 
more  than  a  mere  license  between  the  original  par- 
ties, and  a  sale  by  the  owner  of  the  land,  without 
any  reservation  being  made  in  the  conveyance  to  the 
purchaser,  and  without  his  actual  knowledge,  passes 
the  land  to  such  purchaser  unaffected  by  the  license, 
and  leaves  the  licensor  and  licensee  to  work  their 
respective  rights  out  between  themselves.***    This 

168  Bank  of  Lansingbur^h  v.  Grary,  1  Barb.  542;  Crosby  y.  Wads- 
worth,  6  East,  602.    See  ante,  sec.  661. 

164  Connecticut:  Prince  v.  Case,  10  Conn.  375,  27  Am.  Dec.  675. 
Florida:  Jenkins  v.  Lykee,  19  Fla.  148,  45  Am.  Rep.  79. 

Illinois:  Kamphoufle  y.  Gaffner,  73  111.  453. 

Indiana:  Buck  y.  Foster,  147  Ind.  530,  62  Am.  St  Bep.  427,  46 
N.    E.    920. 

Maine:  Gardiner  Mfg.  Co.  y.  Heald,  5  Greenl.  381,  17  Am.  Dec. 
24S;  Hill  y.  Lord,  48  Me.  83;  Seidenparger  y.  Spear,  17  Me.  123, 
35  Am.  Dec.  234. 

Maryland:  Hays  y.  Richardson,  1  Gill  &  J.  366;  Carter  y. 
Harlan,  6  Md.  20;  Eckerson  y.  Crippen,  110  N.  Y.  585,  18  N.  E. 
443. 

Massachusetts:  Cook  y.  Stearns,  11  Mass.  633;  Steyens  y. 
Stevens,  11  Met.  261,  46  Am.  Dec.  203;  Drake  y.  Wells,  11  Al- 
len, 141;  Byassee  v.  Reese,  4  Met  372,  83  Am.  Dec.  481;  Hodgklns 
y.  Farrin«ton,  150  Mass.  19.  15  Am.  St  Rep.  168.  22  N.  E.  73. 

Mississippi:  Beck  y.  Louisyille  etc.  R.  R.  Co.,  66  Miss.  172,  8 
South.  252. 
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doctrine,  however,  appears  to  be  denied  in  North  Caro- 
lina in  a  case  where  a  written  contract  had  been  made 
for  the  sale  of  walnut  trees,  the  owner  conveying  the 
premises  without  reservation,  and  before  severance  of 
the  trees.  The  purchaser  of  the  trees  brought  action 
against  the  purchaser  of  the  land,  the  action  being 
sustained  upon  the  theory,  hereafter  stated,  that  the 
contract  and  the  marking  of  the  trees  constituted  a 
severance.*^ 

One  who  purchases  with  notice  of  the  existence 
of  a  license  in  favor  of  a  third  party,  is  held  to  occupy 
no  better  position  than  their  grantor.*®® 

§  553.    Agreement  for  Interest  in  Land  will  Operate 

as  a  License. — ^Many  decisions  are  to  the  effect,  as 
perhaps  already  stated,  that  while  an  agreement  for 
sale  of  timber,  or  to  mine  coal,  etc.,  may  not  be  valid 
as  a  sale  of  an  interest  in  land,  it  will  operate  as  a 
license  as  between  the  owner  and  purchaser,  for  the 
latter  to  enter  upon  the  land  for  the  purpose  of  sev- 
ering the  same.  Such  a  license  is  revocable  by  the 
owner  at  any  time  before  it  is  acted  upon  by  the  li- 
censee, but  if  the  latter  enters  upon  the  contract, 
and  severs  trees  from  the  land,  they  become  chattels, 
and  the  license,  as  between  the  licensor  and  licensee, 
becomes  irrevocable.*®^ 

Missouri:  Houx  v.  Seat,  26  Mo.  178,  72  Am.  Dec.  202. 

New  Hampshire:  Harris  v.  GiUingham,  6  N.  H.  9,  23  Am.  Dec. 
701;  Cowlee  v.  Kidder,  24  N.  H.  364,  57  Am.  Dec.  287;  Carleton  y. 
Redingtan,  21  N.  H.  291;  Cox  v.  Leviston,  63  N.  H.  283. 

New  York:  Winne  v.  Ulster  Co.  Sav.  Inst,  37  Hun,  340. 

Ohio:  Wllklns  v.  Irvine,  33  Ohio  St  138. 

Rhode  Island:  Fish  v.  Capwell,  18  It  I.  667,  49  Am.  St  Rep. 
807,  29  Atl.  840;  Foster  v.  Browning,  4  B.  I.  47,  67  Am.  Dec.  606. 

165  Carpenter  y.  Medford,  99  N.  0.  495,  6  Am.  St.  Rep.  635,  6  S. 

B.  785. 

166  Wmiams  y.  Flood,  63  Mich.  487,  30  N.  W.  93. 

167  Owiens  y.   Lewis,   46  Ind.  488,  15   Am.   Rep.   296,   citing  in 

TortB.  Vol.  11—67 
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§  554.  Agreements  for  Sale  of  Growing  Trees  Operate 

as  Licenses. — ^There  are  other  decisions  which  re- 
pudiate the  idea  that  a  contract  for  the  sale  of  grow- 
ing trees  passes  any  interest  in  the  land,  or  that  it 
is  within  the  operation  of  the  statute  of  frauds,  that 
it  is  a  mere  license  or  executory  contract,  and  sus- 
tain the  same  upon  the  theory  that  such  a  sale,  in 
contemplation  of  their  immediate  separation,  consti- 
tutes in  law  a  severance  of  them,  changes  their  char- 
acter as  property,  and  converts  them  into  personal 
property,  so  that  they  pass  as  chattels.  Some  of  the 
cases  supporting  this  view  consider  the  marking  of 
the  trees  as  setting  them  apart*®*  It  is  held,  how- 
ever in  states  adopting  this  doctrine  that  such  a  li- 
cense may  be  revoked  by  the  owner  before  it  is  exe- 
cuted by  severance  of  the  trees,  but  not  after  it  is  exe- 
cuted by  cutting  them,**^®  and  even  where  part  of  the 
trees  have  been  cut,  revocation  may  be  had  as  to  the 
remainder,  the  owner  having  the  right,  it  is  claimed, 
to  prevent  the  licensee  from  coming  upon  his  land.*^^ 
Whenever  such  a  license  is  revoked  trespass  quare 
claxisum  frcgit  may  be  maintained  against  the  licensee 
who  afterward  cuts  and  removes  trees  from  the  land 
under  the  contraxit.*'^ 

ft 

its  eupport  numerouB  cases  in  point:  Erskine  v.  Plnmmer,  7  Greenl. 
447,  22  Am.  Dec.  216;  Keystone  Lumber  Co.  v.  Kolman,  94  Wis. 
465,  59  Am.  St  Rep.  905,  69  N.  W.  165  (title  does  not  pass  until 
severance);  Jenkins  v.  Lykes,  19  Fla.  148.  45  Am.  Rep.  19;  cases 
cited,  ante,  note,  164;  Spalding  v.  Archibald,  52  Mich.  365,  50  Am, 
Dec.  263,  17  N.  W.  940. 

168  Carpenter  v.  Medford,  99  N.  S.  495,  6  Am.  St  Rep.  535,  6 
S.  B.  785;  Claflin  y.  Carpenter,  4  Met  580,  38  Am.  Dec.  381;  Net- 
tleton  V.  Slkes,  8  Met  34;  Nelson  v.  Nelson,  6  Gray,  385;  Douglass 
T-  Shumtray,  13  Gray,  498;  Pratt  v.  Ogden,  34  N.  Y.  20;  Smith  v. 
Bryan,  5  Md.  141,  59  Am.  Dec.  104;  Marshall  v.  Ferguson,  23  Cal.  69. 

16»  Drake  v.  Wells,  11  Allen,  143;  White  v.  Foster,  102  Mass. 
878;  Hill  y.  Cutting,  107  Mass.  597. 

170  Giles  y.  Simonds,  15  Gray,  441,  77  Am    Dec.  873. 

171  Fish  y.  Oapwell,  18  R  I.  667,  40  Am.  St  Rep.  807,  20  Atl.  810. 
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§  555.    Same  Continued— Revocation  of  Licenses.— 

The  doctrine  prevailing  at  the  common  law  was  that 
a  simple,  parol  license  was  revocable  at  the  pleasure 
or  will  of  the  licensor  in  any  manner  he  might  please 
to  put  an  end  to  it,  and  was  revoked  ipso  facto  by  the 
transfer  of  the  realty  by  the  licensor,  or  by  his  death, 
or  by  an  assignment  of  the  license.*"    And  in  this 
country  the  same   rule   has  been   followed  substan- 
tially, excepting  as  it  may  be  modified  by  conduct  of 
the  parties.    But  with  reference  to  the  revocability 
of  licenses,   where   there   has   been   expenditure   of 
money,  and  permanent  improvements    made  by  the 
licensee  in  pursuance   of  the   terms   of  the  license, 
there  is  a  division  of  authority  which  cannot  be 
reconciled.    This   we   will    show    later  in   the  con- 
sideration of  the  subject    Upon  principle^  a  license 
being    a    mere    personal     privilege     conferred    by 
the  licensor   upon  the    licensee,  the   former   should 
ordinarily  have  the  privilege  of  putting  an  end  to  it 
at  any  time  he  may  wish  so  to  do,  provided  he  has 
not  permitted  the  licensee  to  go  so  far  in  its  exercise 
that  he  cannot  be  placed  in  statu  quo  as  here  it  would 
be    inequitable    to    revoke    the    license    and    would 
I)erpetrate  a  fraud  upon  the  licensee,  or  unless  exe- 
cuted under  such  circumstances  as  would  authorize 
the  interference  of  equity   to  prevent   injustice.    A 
mere  naked  license,  one  which  arises  by  acquiescence 
on  the  part  of  an  owner  to  certain  uses  of  his  prop- 
erty, by  the  public   or  individuals,  without  any  con- 
sideration or  benefit  moving  to  him,  may  be  revoked 
at  any  time  by  the  owner  or  licensor,  unless  it  has 
been  used  or  enjoyed  for  such  a  length  of  time  as  to 
bar  revocation  by  the  statute  of  limitations.    Such  a 
license  is  predicated   upon  an  invasion  of  another's 
right,  and  is,  in  effect,  a  trespass  upon  his  property, 

ITS  Foster  v.  Browning,  4  R.  I.  47,  67  Am.  Dec.  505. 
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and  it  is  claimed  that  a  party  has  no  right  to  feel  en- 
couraged to  so  act  upon  the  faith  of  this  implied  per- 
mission as  to  render  it  irrevocable,  even  when  money 
has  been  expended  in  improving  property  under  a  be- 
lief that  the  uninvited  use  relied  upon  will  never  be 
interrupted.     Such  a  doctrine  is  independent  in  itself, 
and  not  in  conflict  with  any  other.*^    The  doctrine  is 
equally  well  settled  that  an  executory  license  may  be 
revoked  at  pleasure.    The  rule  could  hardly  be  other- 
wise, because    the  parties   may  easily   be  placed  in 
statu  quo.^'^^    So  where  nothing  further  has  been  done 
under  a   license  than   the  payment   of  the  purchase 
money,  there  may  be  a  revocation   by  the  licensor, 
because  the  consideration  may  be  returned  and  the 
parties  placed  in  statu  quo.^'^^ 

§  556.    Same  Continued— Revocation  When  Expend- 
iture of  Money  and  Improvements  have  been  Made.— 

There  are  many  authorities  which  hold  that  a  license 
is  revocable  notwithstanding  the  fact  that  the 
licensee  has   entered   upon  the    license,    expended 

178  EwlD?  y.  Rhea,  37  Or.  583,  82  Am.  St  Rep.  783,  62  Pac. 
700;  ciUng  Garskaddom  y.  Mills,  5  Ind.  App.  22,  31  N.  E.  559; 
Parish  V.  Kaspare,  109  Ind.  586,  10  N.  E.  109;  Simpson  v.  Wright, 
21  111.  App.  67;  Pitzman  v.  Boyt?e,  111  Mo.  387,  33  Am.  St  Rep. 
536,  19  S.  W.  1104;  Curtis  v.  La  Grande  Water  Co.,  20  Or.  34,  23 
Pac.  808,  25  Pac.  378*  which  upon  examination  by  the  author  are 
found  to  eupport  the  text;  Wheelock  y.  Noonan,  108  N.  Y.  179,  2 
Am.  St  Rep.  405?  15  N.  E.  67. 

174  Cook  V.  Stearns,  11  Mass.  533;  Munford  v.  Whitney,  15  Wend. 
380,  30  Am.  Dec.  60;  Hazleton  v.  Putnam,  8  Plnn.  (Pa.)  107,  54 
Am.  Dec.  158;  Woodward  v.  Seely,  11  111.  157,  50  Am.  Dec.  445; 
Rhodes  v.  Otis,  33  Ala.  578,  73  Am.  Dec.  439;  Messick  v.  Midland 
Ry.  Co.,  128  Ind.  81,  27  N.  E.  419;  Huff  v.  McCauley,  53  Pa.  St 
206,  91  Am.  Dec.  203;  Druse  v.  Wheeler,  26  Mich.  189;  WUliamson 
V.  Tingling,  98  Ind.  42;  Ellsworth  v.  South.  Minnesota  Ry.  Co., 
31  Minn.  543,  18  N.  W.  822;  Druse  v.  Wheeler,  22  Mich.  439;  Kim- 
ball V.  Yates,  14  111.  464;  Wheeler  v.  West  71  Cal.  126,  11  Pac.  87; 
Kamphouse  v.   Gaffner,  73  111.  453. 

176  Huff  V.  McCauley,  53  Pa.  St  206,  91  Am.  Dec.  203;  Duinneen 
V.  Rich,  22  Wis.  550. 
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money  in  carrying  out  the  privileges  conferred  and 
m  making  permanent  improvements.  This  rule  is 
adopted  by  the  courts  because  of  the  nature  of  a 
license  as  a  personal  privilege^  and,  as  stated  in  a 
New  York  decision,  that  while  a  license  justifies  any- 
thing done  under  it  before  revocation,  it  "is  never- 
theless revocable  at  the  option  of  the  licensor,  and 
this  though  the  intention  was  to  confer  a  continuing 
right,  and  money  had  been  expended  by  the  licensee 
upon  the  faith  of  the  license.  This  is  plainly  the  rule 
of  the  statute.  It  is  also,  we  believe,  the  rule  re- 
quired by  public  policy.  It  prevents  the  burdening 
of  lands  with  restrictions  founded  upon  oral  agree- 
ments easily  misunderstood.  It  gives  security  and 
certainty  to  titles,  which  are  most  important  to  be 
preserved  against  defects  and  qualifications  not 
founded  upon  solemn  instruments.  The  jurisdiction 
of  courts  to  enforce  oral  contracts  for  the  sale  of 
land  is  clearly  defined  and  well  understood,  and  is 
indisputable;  but  to  change  what  commenced  in  a 
license  into  an  irrevocable  right,  on  the  ground  of 
equitable  estoppel,  is  another  and  quite  a  different 
matter.  It  is  far  better,  we  think,  that  the  law  re- 
quiring interests  in  land  to  be  evidenced  by  deed 
should  be  observed,  than  to  leave  it  to  the  chancellor 
to  construe  an  executed  license  as  a  grant,  depend- 
ing upon  what,  in  his  view,  may  be  equity  in  the 
special  case."  The  cases  maintaining  this  doctrine 
assign  as  a  reason  that  to  make  an  executed  license 
irrevocable  would  be  to  convert  it  into  an  ease- 
ment.*''^*    Another  line  of  decisions  holds  directly  op- 

176  Alabama:  Riddle  y.  Brown,  20  Ala.  412,  56  Am.  Dec.  202  (cose 
not  dear  on  this  point).    See  83  Ala.  578,  73  Aifl.  Dec.  439. 

Connecticut:  Prince  v.  Case,  10  Oonn.  376,  27  Am.  Dec.  675;  Col- 
lins Co.  V.  Marcy,  25  Conn.  239;  Foot  v.  New  Haven  etc.  Co.,  23 
Oonn.  214. 
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posite.  In  this  instance  the  different  views  with 
the  authorities  are  set  forth  without  further  com- 
ment. 

It  certainly  must  be  conceded,  however,  that  the 
primary  purpose  and  effect  of  a  license  is  to  confer 
nothing  more  than  a  mere  personal  privilege  to  the 
licensee,  and  to  give  it  a  greater  effect  than  this  by 
holding  it  irrevocable  where  the  conditions  and  cir- 
cumstances are  such  as  to  warrant  the  application 
of  the  doctrines  of  equity  ^stopping  the  licensor  from 
revoking  it,  is  to  give  it  efficacy  equal  to  an  ease- 
ment, and  to  confer  upon  the  licensee  an  interest  in 
the  land  similar   to  that  created   by  grant  or  ease- 

lUinois:  Woodward  y.  Seeley,  11  111.  157,  50  Am.  Dec.  446;  St 
Louis  Nat  Stockyards  y.  Wiggins  Ferry  Co.,  112  III.  964,  54  Am. 
Rep.  243;  Tanner  y.  Volentlne,  75  lU.  624. 

Maine:  Bucker  y.  Bowden,  88  Me.  67,  12  Atl.  748. 

Massachusetts:  Hodgklns  y.  Farrlngton,  150  Mass.  19,  15  Am.  St 
Rep.  168,  22  N.  B.  73. 

Michigan:  Wood  y.  Michigan  etc.  R.  R.  Co.,  90  Mich.  334,  51  N. 
W.  263. 

Minnesota:  Johnson  y.  SkiUman,  29  Minn.  95,  43  Am.  Rep.  192; 
Wilson  V.  St  Paul  etc.  By.  Co.,  41  Minn.  56,  42  N.  W.  600. 

Mississippi:  Beck  y.  Louisyille  etc.  R.  R.  Co.,  65  Miss.  172^  8 
South.  252. 

Missouri:  Pitzman  y.  Boyce,  111  Mo.  387,  33  Am.  St  Rep.  536,  11 
S.  W.  1104. 

"New  Hampshire:  Houston  y.  Laffee,  46  N.  H.  505;  Batchelder  y. 
Hibbard,  58  N.  H.  269. 

"New  Jersey:  Lawrence  y.  Springer,  49  N.  J.  Eq.  289,  31  Am.  St 
Rep.  702,  24  Atl.  933;  Hetfield  y.  Central  R.  R.  Co.,  29  N.  J.  I*.  571. 

tfevo  York:  Crosdale  v.  Lanlgan,  129  N.  Y.  604,  26  Am.  St  Rep.  551, 
29  N.  B.  824;  Cronkhlte  y.  Cronkhlte,  94  N.  Y.  323. 

Vorth  Carolina:  Richmond  etc.  R.  R.  Co.  y.  Durham  etc.  Ry.  Co., 
104  N.  C.  658,  10  S.  B.  659. 

Rhode  Island:  Foster  y.  Browning,  4  R.  I.  47,  67  Am.  Dec.  505. 

Washington:  Hathaway  y.  Yakima  Water  etc.  Co.,  14  Wash.  469, 
53  Am.  St  Rep.  874,  44  Pac.  896. 

Wisconsin:  Clute  y.  Carr,  20  Wis.  531,  91  Am.  Dec.  442. 
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ment.  To  do  this  where  there  have  been  such  acts  of 
part  performance  as  to  relieve  the  transaction  from 
the  operation  of  the  statute  of  frauds  may  not  do  In- 
justice between  the  original  parties,  though  it  might 
work  prejudice  to  innocent  purchasers.  The  rule  is 
well  supported  that  "where  a  license  has  been  exe- 
cuted by  an  expenditure  of  money,  or  has  been  given 
upon  a  consideration  paid,  it  is  either  irrevocable 
altogether,  or  cannot  be  revoked  without  remunera- 
tion, the  reason  being  that  to  permit  a  revocation 
without  placing  the  other  party  in  statu  quo  would  be 
fraudulent  and  unconscionable.  Where  a  license  is 
coupled  with  an  interest,  or  the  licensee  has  done 
acts  in  pursuance  of  the  license  which  create  an 
equity  in  his  favor,  it  cannot  be  revoked."  Another 
way  in  which  the  rule  is  stated  is  that:  **When,  by 
authority  of  a  parol  license,  the  licensee  has  been 
put  in  possession  and  induced  to  place  valuable  im- 
provements on  the  land,  of  which  he  would  be  de- 
frauded and  robbed  by  the  revocation  of  the  license, 
equity  will  interpose,  and  either  forbid  the  licensor 
to  revoke  the  license,  or  impose  such  terms  as  will 
avoid  fraud  and  accomplish  what  justice  and  good 
conscience  demand."  ^'''^  The  authorities  supporting 
these  views  applying  the  equitable  doctrine  of  estop- 
pel holding  licenses  irrevocable  are  tabulated  in  the 
note,*^''* 

17T  Metcalf  V.  Hart,  3  Wyo.  513,  81  Am.  St  Rep.  123,  27  Pac 
900,  31  Pac.  407. 
177a  Alabama:  Rhodes  t.  Otis,  33  Ala.  578,  73  Am.  Dec.  439. 
Arkansas:  Wymi  v.  Garland,  19  Ark.  23,  68  Am.  Dec.  190. 

California:  Grimshaw  v.  Belcher,  88  Cal.  217,  22  Am.  St.  Rep. 
298,  28  Pac.  84;  Flicklnger  v.  Shaw,  87  Cal.  126,  22  Am.  St.  Rep. 
235,  25  Pac.  268. 

Connecticut:  Foot  v.  Nerw  Haven  etc.  Co.  23  Conn.  214;  Taylor 
T.  Ely,  26  Conn.  260. 

Qtorgia:  SouthweBtern  R.  R.  Co.  r.  Mitchell,  69  Ga.  114;  Cook  v. 
Pridicen.  46  Ga.  831,  12  Am.  Rep.  582. 
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§  557.    Use  of  Licenses  in  Cases  of  Trespass.— if  a 

person  has  a  valid  license  to  do  any  act  op  series  of 
acts  upon  the  land  of  another,  the  existence  of  the 

Illinois:  Russell  r.  Hubbard,  59  111.  335  (to  use  wall  as  a  party- 
wall);  modified,  Kamphouse  v.  Oaffner,  73  111.  461;  Woodward  v. 
Seeley,  11  111.  157,  50  Am.  Dec.  445. 

Indiana:  Snowden  v.  Wilas,  19  Ind.  10,  81  Am.  Dec.  370  (not  with- 
out placing  the  licensee  in  statu  quo);  Buck  y.  Foster,  147  Ind. 
530,  02  Am.  St  Rep.  427,  46  N.  B.  920;  Ferguson  v.  Spencer,  127 
Ind.  66,  25  N.  £.  1035;  Messick  T.  Midland  Ry.  Co.,  128  Ind.  81,  27 
N.  E.  719. 

Iowa:  Bush  y.  Sulliran,  3  G.  Greene  (Iowa),  344,  54  Am.  Dec. 
506;  Beatty  ▼.  Gregory,  17  Iowa,  109,  85  Am.  Dec.  546;  Harkness 
V.  Burton,  39  Iowa,  101;  Vannest  y.  Fleming,  79  Iowa,  638,  IS  Am. 
St  Rep.  387,  44  N.  W.  906?  Oook  v.  Chicago  etc.  Ry.  Ck).,  40  Iowa, 
451;  Kipp  V.  Coenen,  55  Iowa,  63,  7  N.  W.  417;  Upton  v.  Brazier, 
17  Iowa,  153. 

Maine:  Bicker  y.  Kelly,  1  Me.  117,  10  Am.  Dec.  38.  A  later  case 
holdfl  that  such  license  cannot  operate  as  against  subsequent  yen- 
dees  and  their  successors  in  Interest:  Seidenspargar  y.  Spear,  17 
Me.  123,  35  Am.  Dec.  234. 

Maryland:  Addison  y.  Hack,  2  Gill,  221,  41  Am.  Dec.  421;  Long 
y.  Buchanan,  27  Md.  502,  92  Am.  Dec.  653. 

Massachusetts:  Lambert  y.  Robinson,  162  Mass.  34,  44  Am.  St. 
Rep.  326,  37  N.  B.  753  (of  personal  property);  Nettleton  y.  Sikes, 
8  Met  34;  Claflln  y.  Carpenter,  4  Met  580,  38  Am.  Dec.  381. 

Michigan:  Powers  y.  Harlow,  53  Mich.  507,  51  Am.  Rep.  154,  19 
N.  W.  247  (coupled  with  an  Interest);  Williams  y.  Flood,  63  Mich. 
487,  30  N.  W.  93. 

Missouri:  Boone  y.  Stoyer,  66  Mo.  430  (to  mine);  Gibson  y.  A.  & 
M.  Assn.,  33  Mo.  App.  180;  House  y.  Montgomery,  19  Mo.  App.  170; 
Baker  y.  Chicago  etc.  Ry.  Co.,  57  Mo.  265;  Fuhr  y.  Dean,  26  Mo. 
116,  69  Am.  Dec.  484. 

Nevada:  Lee  y.  McLeod,  12  Ney.  284;  Eyans  y.  Lee,  12  Ney. 
393. 

Nev)  Hampshire:  Ameriscoggin  Bridge  y.  Bragg,  11  N.  H.  102; 
Woodbury  y.  Parshley,  7  N.  H.  237,  26  Am.  Dec.  739.  Later  cases 
In  this  state  hold  that,  though  irreyocable  between  the  original 
parties,  it  would  not  be  as  between  their  vendees  or  successors  in 
interest:  Carleton  y.  Redlngton,  21  N.  H.  291.  But  see  Houston  y. 
Laffee,  46  N.  H.  605;  Batchelder  y.  Hlbbard,  58  N.  H.  269. 

New  Jersey:  Veghte  y.  Raritan  Power  Co.,  19  N.  J.  Eq.  142; 
Lawrence  y.  Springer,  49  N.  J.  Eq.  289,  31  Am.  St  Rep.  702,  24 
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license  and  its  proper  exercise  serves  as  a  justifica- 
tion for  an  entry  upon  the  land  of  the  licensor  for  the 
purpose  of  doing  the  things  authorized  to  be  done. 
One  who  has  the  right  to  enter  upon  the  land  of 
another  may  use  such  force  as  may  be  reasonably 
necessary  to  accomplish  his  purposes,  but  will  render 
himself  liable  if  he  uses  excessive  or  unnecessary 
force. ^^®  And  if  the  license  is  one  which  may  be 
proi)erly  revoked,  and  is  so  revoked  by  the  licensor, 
the  licensee  becomes  liable  in  trespass  if  he  attempts 

Atl.  033  (sustains  this  Tiew  by  Inference);  Morton  Brewing  Ck>.  t. 
Morton,  47  N.  J.  Eq.  158,  20  Atl.  286. 

Vew  7ork:  Parkhurst  v.  Van  Cortland,  14  Johns.  15,  7  Am.  Dec. 
427. 

Ohio:  Wilson  ▼.  Ghalfant,  15  Ohio,  248,  45  Am.  Dec.  574;  Horn- 
beck  T.  Railroad  Co.,  20  Ohio  St.  81;  Meek  y.  Breckenridge,  29 
Ohio  St  642. 

Oregon:  Coffman  ▼.  Bobbins,  8  Or.  270;  Curtis  v.  Le  Grande  Water 
Co.,  20  Or.  34,  23  Pac.  808,  25  Pac.  378;  McBroom  y.  Thompson, 
25  Or.  559,  42  Am.  St.  Rep.  806,  37  Pac.  57. 

Pennsylvania:  Le  Feyre  y.  Le  Feyre,  4  Serg.  &  R.  241,  8  Am.  Dec. 
G06  (a  leading  case);  Huff  y.  McCauley,  53  Pa.  St.  206,  91  Am. 
Dec.  203;  Dark  y.  Johnston,  55  Pa.  St  164,  93  Am.  Dec.  732; 
Rerick  y.  Kern,  14  Serg.  &  R.  267,  16  Am.  Dec.  497  (mill  erected 
under  license);  Pierce  y.  Cleland,  133  Pa.  St  189,  19  Atl.  352. 

Rhode  Island:  Foster  y.  Browning,  4  R.  I.  53,  67  Am.  Dec.  505. 

Texas:  Risien  y.  Brown,  73  Tex.  135,  10  S.  W.  661  (to  build  a 
dam);  Thomas  y.  Junction  City  Irr.  Co.,  80  Tex.  550,  16  S.  W. 
324. 

Vermont:  Clark  y.  Glldden,  60  Vt  702,  15  Atl.  358;  Hall  y.  Chaffee, 
13  Yt  167  (an  instructiye  case);  Olmstead  y.  Abbott,  61  Vt  281, 
18  Atl.  315. 

Virginia:  Ixyvre  y.  Miller,  3  Gratt  205,  46  Am.Dec.  188  (executed 
license  to  grow  crops). 

Wisconsin:  Hazleton  y.  Putnam,  3  Plnn.  107,  3  Chand.  (Wis.)  117, 
54  Am.  Dec  158. 

Wyoming:  Metcalf  y.  Hart,  3  Wyo.  513,  31  Am.  St.  Rep.  122,  27 
Pac.  900,  31  Pac.  407. 

178  liambert  y.  Robinson,  162  Mass.  34,  44  Am.  St  Rep.  326,  37 
N.  E.  753;  Riddle  y.  Brown,  20  Ala.  412,  66  Am.  Dec.  202. 
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further  to  act  upon  the  license.^'*  If  one  has  a 
license  to  erect  buildings  upon  the  land  of  another^ 
he  cannot  be  held  liable  in  trespass  if  he  goes  upon 
the  land  to  remove  the  same.^'*^  This  may  be  done 
peaceably,  but  he  will  render  himself  liable  if  he 
uses  more  force  than  is  necessary  to  accomplish  his 
purpose.*®^  The  licensee  is  protected  from  liability 
for  all  acts,  which  would  otherwise  be  a  trespass  but 
for  the  license,  committed  prior  to  the  revocation  of 
a  license  which  is  revocable.*®*  But  if  the  licensee 
commits  acts  subsequent  to  a  valid  revocation,  he 
renders  himself  liable  in  trespass.***  In  cases  of 
irrevocable  licenses,  if  the  licensor  in  any  wise  inter- 
feres with  the  licensee  in  the  enjoyment  of  his  rights, 
he  may  become  liable  in  trespass.*®* 

iTt  Huff  V.  MoOauley,  53  Pa.  St.  206,  91  Am.  Dec.  205. 

180  Doty  ▼.  Gorham,  6  Pick.  487,  16  Am.  Dec.  417;  Biflhop  r. 
Babcock,  22  Vt  205;  Pratt  ▼.  Ogden,  34  N.  Y.  20;  Marston  t. 
Gale^  24  N.  H.  170;  Schoonoyer  y.  Irwin,  58  IncL  287. 

181  Charchill  y.  Hulbert,  110  Masa  42,  14  Am.  Rep.  578;  Hamil- 
ton y.  Wendolf,  36  Md.  301,  11  Am.  Rep.  401. 

182  Marston  y.  Gale,  24  N.  H.  177;  Owens  y.  Lewis,  46  Ind.  480, 
15  Am.  Rep.  295. 

188  Lockhart  y.  Geir,  54  Wis.  133,  11  N.  W.  245. 

184  Wilson  y.  Ghalfant,  15  Ohio,  248,  45  Am.  Dec.  574. 
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INJIIBY  TO  COlSrSTITTJTIONAL  AND  COMMON-LAW 
EIGHT  OP  POSSESSING  AND  PROTECTING  REAL 
PROPERTY  BY  DEPRIVING  ONE  OP  ACTUAL  POS- 
SESSION—FORCIBLE ENTRY  AND  DETAINER. 

9  558.    Forcible  entry    and    detainer— History— Elements    of    the 

wrong. 
I  559.    Same— Modern  modifications  and   application. 
i  560.    Especially  of  unlawful  detainer. 
I  561.    Remedies. 

§  558.  Forcible  Entry  and  Detainer— History— Ele- 
ments of  the  Wrong.— Besides  the  right  of  exclusion 
the  right  of  possession,  with  which  the  former  is 
often  confused,  may  be  injured  by  force.  At  common 
law  the  various  methods  by  which  the  right  of  pos- 
session could  be  injured  were  grouped  under  the 
general  term  of  ouster,  and  this  was  divided  into 
disseisin,  abatement,  intrusion,  discontinuance  and 
deforcement.  The  refinements  of  the  feudal  system 
made  discriminations  between  the  rights  of  those 
who  were  deprived  of  possession  being  enjoyed  by 
them  and  of  those  who,  while  having  a  right  to  the 
enjoyment  of  possession,  had  never  actually  occupied 
the  lands.  Disseisin  was  the  wrong  to  the  rights  of 
one  in  possession;  abatement  and  intrusion  were  un- 
lawful entries  and  occupations  before  enjoyment  of 
possession  by  the  one  entitled;  discontinuance  and  de- 
forcement were  lawful  entries  and  an  occupation  be- 
come subsequently  unlawful,  by  a  holding  over. 

The  reasons   for  the   discriminations  having  been 
done  away  with  at  the  present  time,  we  have  but  the 
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two  modes  of  wrongs  to  possession — ^by  wrongful  en- 
try and  dispossession,  and  by  rightful  entry  with  a 
wrongful  holding  over.  The  first  mode,  constituting 
the  old  offense  of  disseisin,  is  always  accompanied 
with  force,  and  in  fact  is  begun  by  a  trespass.  So  that 
an  action  of  trespass  will  always  lie,  to  which  may  be 
joined,  as  an  incident  and  element  of  damage,  the 
deprivation  of  possession.  The  second  mode  of  dis- 
possession, corresponding  to  discontinuance  and  de- 
forcement, may  be  with  force  or  without  it,  but  as 
the  original  entry  is  always  lawful,  and  the  occu- 
pancy apparently  so,  there  can  be  no  liability  in  tres- 
pass.* 

The  original  remedies  in  all  cases  of  ouster  were 
by  the  various  writs  of  entry,  or  real  actions,  and 
by  the  action  of  ejectment,  and  also  by  the  per- 
sonal entry  of  the  one  ousted  where  he  had  the  right 
of  possession.^  This  last  remedy  being  the  most 
efficacious  one,  it  came  into  general  use,  even  among 
those  who  had  not  the  right,  and  was  enforced  with 
violence  where  necessary.  Proving  to  be  of  such  a 
disturbing  nature,  and  conducive  to  lawlessness, 
rather  than  lawfulness,  an  instrument  of  injustice  at 
the  hands  of  strong  neighbors,  and  not  a  means  of 
accomplishing  and  establishing  the  right,  the  statute 
of  2  Edward  III  was  passed,  making  any  entry  with 
force  upon  lands  of  another  a  criminal  offense.* 
Later  on,  by  the  statute  of  5  Richard  II,  chapter  7,  it 
was  provided  that  none  should  "make  entry  into  any 
lands  and  tenements,  but  in  case  where  entry  is  given 
by  the  law;  and  in  such  case  not  with  strong  hand, 
nor  with  multitude  of  people,  but  only  in  a  peaceable 
and  easy  manner,'*  and  that  the  offenders  should  be 

1  Ante,  sec.  6^. 

2  3  Black8tone*s  Ckymmentarles,  117,  118. 

8  1  Hawkins'  Pleas  of  the  Crown,  c.  28,  sec.  15t 
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imprisoned  and  fined.  This  statute  has  been  enacted 
by  the  legislatures  of  many  of  the  states^  some  using 
the  very  words  of  the  old  English  law.  But  these 
statutes  did  not  cover  the  case  of  a  forcible  detainer, 
and  by  15  Eichard  II,  chapter  2,  forcible  entry  and 
detainer  were  made  a  criminal  offense.  For  a  re- 
covery under  this,  however,  both  entry  and  detainer 
had  to  be  with  force.*  This  fault  was  remedied  by 
the  statute  of  8  Henry  VI,  chapter  9,  and  the  for- 
cible entry  was  made  one  wrong  and  forcible  detainer 
another.  By  this  statute,  also,  for  the  first  time  the 
justice,  to  whom  the  question  was  brought,  was 
empowered  to  restore  possession,  or,  as  the  law  put 
it,  '^shall  cause  to  reseize  the  lands  and  tenements  so 
entered,  or  holden  as  afore,  and  shall  put  the  party 
out  in  full  possession  of  the  same  lands  and  tene- 
ments so  entered  or  holden  as  before.''*^  These 
statutes  did  not  take  away  the  common-law  right  of 
entry  against  one  wrongfully  holding  lands  belonging 
to  another  who  had  the  right  of  possession,  but  pro- 
hibited the  exercise  of  that  right  by  a  "strong  hand," 
or  with  a  "multitude  of  people."  ®  Where  violence 
was  resorted  to,  however,  the  remedy  was  a  summary 
one  putting  the  one  dispossessed  back  into  posses- 
sion at  once.  The  action  did  not  depend  upon  the 
title  or  absolute  right  of  possession  of  the  one 
complaining,  but  upon  the  fact  of  actual  posses- 
sion, under  a  claim  of  right,  which  constitutes  a 
prima  facie  title  and  right  to  possession.  And  this  is 
evident  from  the  purpose  of  the  statutes,  to  prevent 
a  forcible  entry  against  a  wrongful  occupant  by  the 
rightful  owner.     It  was  a  purely  possessory  action. 

4  1  Hawklna'  Pleas  of  the  Crown,  c.  28.  sec.  9. 

5  1  Hawkins'  Pleas  of  the  Crown,  c.  28,  sec.  10. 

6  1  Hawkins'  Pleas  of  the  Crown,  c.  28,  sec.  25;  Tuckw  v.  Phil- 
lips, 2  Met  (Ky.)  416. 
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The  origin  of  the  statutes  was  criminal  in  nature, 
developing  into  a  civil  remedy  by  restoring  the 
injured  party  to  possession,  and  the  modem  statutes 
are  almost  entirely  of  a  civil  character,  giving  pos- 
session and  damages  for  the  detention.  Forcible 
entry  and  detainer  was  like  ejectment  and  the  writs 
of  entry,  in  that  it  was  a  possessory  action,  but  dif- 
fered from  them  inasmuch  as  it  lay  only  when  there 
had  been  violence  used,  and  did  not  try  the  right  to 
possession,  but  simply  placed  the  parties  in  statu  quoy 
leaving  the  one  who  had  been  out  of  possession  to  his 
remedies  at  law  if  he  had  any  rights. 

While  our  modern  statutes  are  modeled  after  the 
old  English  laws,  or  have  them  for  a  basis,  there  have 
been  various  changes  and  alterations,  which  in  some 
instances  have  almost  entirely  changed  the  object 
and  effect  of  the  laws.  Considerable  confusion  haa 
been  occasioned  by  the  application  of  principles  de- 
veloped under  the  old  laws  and  similar  ones  enacted 
here  to  cases  coming  up  under  the  new  and  changed 
statutes,  oftentimes  when  the  wording  of  the  latter 
indicates  an  intent  to  provide  for  new  rights.  These 
confusions  and  all  the  changes  cannot  be  given  within 
the  limits  which  we  must  place  upon  this  subject,  but 
the  general  principles  of  the  original  statutes  or  their 
counterparts  in  this  country,  together  with  a  few  of 
the  important  changes  and  the  principles  evidently 
changed  thereby,  will  be  stated. 

§  559.  Same— Modern  Modifications  and  Application. 

First  of  all,  the  action  of  forcible  entry  and  detainer 
lies  only  at  the  instance  of  one  who  has  been  driven 
from  the  possession  of  land,  and  consequently  one 
who  has  never  been  in  possession,  or  whose  land  is 
occupied   by   another,    cannot   recover   thereunder.^ 

7  Williams  ▼.  McGaflagan,  132  Mass.   122;   Womack  t.  Powerg, 
60  Ala.  5;  Posrue  ▼.  McKee,  3  A.  K.  Marsh.  127;  Knowles  ▼.  Ogle- 
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Thus  it  is  said  that  a  "mere  claim  or  right  of  posses- 
sion will  not  be  sufficient;  it  must  be  a  right  in  posses- 
sion which  is  disturbed";®  and  that  **mere  construc- 
tive possession,  such  as  fee  simple  title  draws  with 
it/'  is  not  enough ;  ®  and  that  "actual  possession,  not 
the  constructive  possession  imputed  by  law  for  many 
purposes  to  the  title,  is  necessary  to  maintain  the 
action."  *®  The  action  depends  solely  upon  the  fact 
that  one  has  been  deprived  of  his  actual  possession 
of  land,  and  just  as  actual  possession  is  necessary,  so 
when  it  has  been  taken  away  by  force  the  action  will 
lie,  no  matter  who  takes  it  away,  whether  he  be  tres- 
passer or  true  owner  of  the  land  with  the  right  to 
possession.^^  Thus  it  will  be  seen  that  the  fact  that 
one  has  title  is  no  defense  nor  need  it  be  shown  to 
maintain  suit,  as  title  is  not  an  element  in  the  wrong, 
but  only  occupancy. 

In  Kentucky  it  was  said  in  an  early  case  that 
under  our  act  of  assembly  it  is  the  mere  naked  pos- 

tree,  96  Ala.  555,  12  South.  997;  Woodside  ▼.  Ridgeway,  126  Mas3. 
292;  Boyle  v.  Boyle,  121  Mass.  85;  Necklace  v.  West,  33  Ark.  682; 
Castro  ▼.  Tewksbury,  69  Cal.  562,  11  Pac.  339;  Bennett  r.  Mont* 
gomery,  8  N.  J.  L.  48;  Barlow  v.  Bume,  40  Cal.  351;  Thompson 
▼.  Lomberger,  59  111.  326;  Mairs  v.  Sparks,  6  N  J.  L.  513;  Bennett 
▼.  Montgomery,  8  N.  J.  L.  48;  Stewart  ▼.  Wilson,  1  A.  K.  Marsh. 
255. 

8  Malrs  ▼.  Sparks,  5  N.  J.  L.  513. 

•  Thompson  y.  Somberger,  59  111.  326. 

10  Womack  v.  Powers,  50  Ala.  5.  See  Barlow  v.  Bums,  40  Cal. 
351. 

11  Mercereau  ▼.  Bergen,  15  N.  J.  L.  244,  29  Am.  Dec.  684;  Valencia 
Y  Oouch,  32  Cal.  340,  91  Am.  Dec.  689;  Mattoz  ▼.  Helm,  5  Litt  185, 
15  Am.  Dec.  64:  Lorimler  ▼.  Lewis,  1  Morris  (Iowa),  253,  39  Am.  Dec. 
461;  King  ▼.  St  Louis  Gaslight  Co.,  34  Mo.  36,  84  Am.  Dec.  68;  Dustin 
V.  Cowdry,  23  Vt  631;  Giddings  v.  '76  Land  Co.,  83  Cal.  96,  26 
Pac.  196;  Fore  ▼.  Campbell,  82  Va.  808,  1  S.  S.  180;  Mosseller  ▼. 
Deaver,  106  N.  C.  494,  19  Am.  St.  Rep.  540,  11  S.  E.  529;  Farncomb 
V.  Stem,  18  Colo.  279,  32  Pac.  612;  Logan  v.  Lee,  53  Ark.  94,  13 
S.  W.  422;  Espalla  ▼.  Gottschalk,  95  Ala.  254,  10  South.  755;  Bur« 
dette  y.  Corgan,  27  Kan.  275. 
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session  in  fact  which  is  put  in  issue^  and,  of  course, 
the  judgment  in  such  case  can  be  no  evidence  in  an 
action  of  ejectment, in  which  the  right  of  entry  is  the 
point  in  issue/*  and  in  Iowa,  that  an  action  which 
had  been  brought  was  not  ejectment,  "but  forcible 
entry  and  detainer,  and  may  be  brought  by  a  tres- 
passer, even  against  the  legal  owner  of  the  prem- 
ises.'^  **  But  although  the  action  was  originated  to 
prevent  the  owners  of  lands  from  taking  the  law  in- 
to their  own  hands,  it  is  a  very  valuable  action  in 
the  hands  of  a  disseisee  to  regain  his  land  from  his 
dispossessor. 

In  the  second  place,  although  the  first  statute  on 
the  subject  contained  nothing  in  regard  to  detainer 
when  that  was  brought  in  under  a  later  one,  the  two 
acts  of  entry  and  detainer  constituted  but  one  wrong, 
and  where  a  peaceable  entry  was  made,  followed  by 
a  violent  detainer,  this  action  would  not  lie  but  only 
ejectment  and  trespass,  and  this  is  sometimes  held 
under  our  statutes.^*  But  while  a  peaceable  entry 
into  lands  occupied  by  one,  during  his  absence,  was 
not  a  forcible  entry  and  detainer,  still  the  entry  is 
not  deemed  complete  until  the  occupant  has  been 
driven  oflf  from  the  land  and  the  one  entering  is  in 
sole  control,  and  if,  after  a  peaceable  crossing  the 
boundary  of  the  land,  violence  be  used  to  put  the 
occupant  from  the  premises,  this  constitutes  a  forc- 
ible entry  within  the  meaning  of  the  statute,  for  this 
is  the  act  sought  to  be  prevented  thereby.^ 

12  Mattox  V.  Helm,  5  Litt.  185,  15  Am.  Dec.  64. 

13  Lorimier  v.  Lewis,  1  Morris  (Iowa),  253,  39  Am.  Dec.  461. 

14  1  Hawkins'  Pleas  of  the  Crown,  c.  28,  sec.  9;  Peacock  v.  Leon- 
ard, 8  Nev.  84;  Riehter  ▼.  Cordee,  100  Mich.  278,  58  N.  W.  1110; 
Hoffman  r.  Harrington,  22  Mich.  52;  Harrington  v.  Scott,  1  Mich. 
17;  Seitz  v.  Miler,  16  Mich.  456.  See  Drehman  t.  Stifel,  41  Mo. 
184,  97  Am.  Dec.  276. 

IB  Valencia  v.  Couch,  82  Cal.  339,  91  Am.  Dec.  589;  Pulien  v. 
Boney,  4  N.  J.  L.  130;  Castro  v.  Tewksbury,  69  Cal.  562,  11  Pac. 
339;  Seltz  v.  Mller,  16  Mich.  456. 
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In  a  well-considered  case  in  California  it  is  re- 
marked: "Upon  the  question  of  force,  counsel  for  de- 
fendant seem  to  assume  that  the  entry  was  complete 
the  moment  defendant  and  his  party  put  their  feet 
upon  the  premises;  and  inasmuch  as  that  was  accom- 
plished without  knocking  anybody  down,  or  threat- 
ening to  do  so,  with  a  show  of  sufficient  force,  the 
entry  must  be  held  to  have  been  peaceable.  We  do 
not  so  understand  it.  The  entry  of  defendant  was 
not  complete  until  he  had  expelled  the  plaintiffs  and 
effected  an  exclusive  lodgment,  which  was  not  done 
until  after  he  had  knocked  some  boards  off  the  fence 
with  which  he  had  inclosed  both  the  lot  and  Mrs. 
Valencia,  and  let  her  out  with  a  rap  upon  her 
knuckles  with  his  hammer."  In  this  case  fencing 
material  was  "wrested  from  her,**  and  the  intruders 
"laid  violent  hands  upon  her  and  forcibly  removed 
her**  from  over  postholes,  where  she  tried  to  prevent 
them  from  placing  fence  posts,  and  this  was  held  a 
forcible  entry.** 

In  the  next  place,  as  illustrated  in  the  foregoing 
case,  the  force  necessary  to  sustain  the  action  is 
something  more  than  that  constructive  force  which 
will  furnish  ground  of  action  in  trespass.*''  There 
must  be  an  entry  with  a  "strong  hand,"  manu  forii^ 
some  sort  of  violence,  or  with  a  "multitude  of 
people,"  such  as  would  excite  fear  of  violence,  and 
the  occupant  must  be  driven  out  by  force  or  through 
fear  and  intimidation  by  threats  of  violence,*®  or,  as 

16  Valencia  y.  Coach,  32  Cal.  339,  91  Am.  Dec.  693. 

17  1  Hawkins'  Pleas  of  the  Crown,  c.  28,  sec.  26;  Foster  y.  K^- 
gey,  36  Vt  199,  84  Am.  Dec.  676;  Castro  y.  Tewksbury,  60  Cal. 
662,  11  Pac.  339;  Smith  y.  Detroit  etc.  Assn.,  115  Mich.  340.  69  Am. 
St.  Eep.  675,  73  N.  W.  306;  Jarvls  v.  Hamilton.  16  Wis.  574;  Gray 
y.  Finch,  23  Conn.  496;  Yager  y.  Wilber,  8  Ohio,  399;  Wood  v. 
PhUUps,  43  N.  T.  152. 

18  Butts  y.  Voorhees,  13  N.  J.  L.  13.  22  Am.  Dec.  489;  Foster 
y.  KeLsey,  80  Vt  199,  84  Am.  Dec.  676;  EvUl  y.  Conwell,  2  Blackf. 

Torts,  VoL  n— 68 
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it  is  Bometiines  put,  ''such  circumstances  as  tend  to 
excite  fear  or  apprehension  of  danger."  ^  In  many 
of  the  states  it  is  held  that  the  force  or  threats  of 
violence  must  be  directed  toward  the  body,  or  tend 
to  produce  physical  injury;  ^  but  some  consider  that 
the  force  intended  may  mean  that  which  is  exercised 
in  breaking  into  a  house,  or  tearing  down  a  fence.^^ 
While  the  purpose  of  the  criminal  statutes  was  to 
prevent  breaches  of  the  peace,  the  object  of  the  civil 
action  was  to  restore  the  possession  of  land  to  one 
turned  out  of  it;  hence  it  is  that  under  these  statutes 
one  who  is  in  possession  of  the  land  has  no  right 
of  action,  but  must  bring  trespass  if  the  entry  is  made 
by  one  without  right.^ 

§  560.    Especially  of  Unlawful  Detainer.— Although 

the  original  statute  and  those  in  a  few  states  make 

133,  18  Am.  Dec.  138;  Dayldson  v.  Phillips,  9  Yerg.  (Tenn.)  93, 
so  Am.  Dec.  303;  Yager  ▼.  Wilber,  8  Ohia,  389;  Gastio  r.  Tewks- 
bory,  6D  Gal.  662,  11  Pac.  339;  Bank  of  Oallfornia  v.  Taaffe,  76 
Gal.  626,  18  Pac.  781;  Buei  ▼.  Frazler,  38  Gal.  683;  Jarris  y.  Ham- 
flton,  16  Wi&  574;  Saundere  y.  Bobinflon,  6  Met  343;  Knowles  y. 
Ogletree,  96  Ala.  666,  12  South.  387;  Harrington  y.  Scott,  1  Mich. 
17;  Smith  y.  Detroit  etc.  Assn.,  115  Mich.  340,  69  Am.  St  Bep. 
576,  73  N.  W.  385;  Woods  y.  Phillips,  43  N.  Y.  152;  Brown  y. 
McJenkin,  99  Ga.  91,  24  S.  B.  856;  Hendrickson  y.  HendricksoOt 
12  N.  J.  L.  202. 

It  Hendrickson  v.  Hendrickson,  12  N.  J.  L.  202;  Franklin  y. 
Geho,  30  W.  Va.  27,  3  S.  B.  168;  see  Bank  of  Galifomla  y.  Taaife, 
76  Gal.  626,  18  Pac.  781;  Saunders  y.  Robinson,  5  Met  343. 

20  Shaw  y.  Hoffman,  25  Mich.  162;  Bntts  y.  Voorhees,  13  N.  J. 
L.  13,  22  Am.  Dec.  489;  Mnssey  y.  Scott  32  Vt  82.  See  Pike 
y.  Witt  104  Mas&  595,  and  monographic  note  to  Eyill  y.  Gonwell,  18 
Am.  Dec.  138-147. 

21  Allen  y.  Tobias,  77  111.  169;  Jaryis  y.  Hamilton,  16  Wis.  575; 
Holmefl  y.  Halloway,  21  Tex.  668;  Mason  y.  Powell,  38  N.  J.  L. 
676;  Steinlein  v.  Halstead,  42  Wis.  422. 

22  1  Hawkins'  Pleas  of  the  Grown,  c.  64,  «ec  9;  Orrick  y.  8L 
Louis  Pnb.  Schools,  32  Mo.  315;  Armertrong  v.  Hendricks,  67  Ma 
542;  Preston  v.  Kehoe,  10  Gal.  445;  Horst  y.  Dnlaney,  84  Ya.  701, 
5  S.  B.  802;  Bads  y.  Bucker,  2  Dana,  111. 
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forcible  entry  and  detainer  one  wrong,  requiring  both 
an  entry  and  a  detainer  by  force,  many  of  the 
statutes  here  make  forcible  entry  and  forcible  de- 
tainer separate  offenses.^  Under  such  statutes  it 
is  evident  that  the  one  tort  is  independent  of  the 
other,  and  so  that,  where  an  entry  has  been  peace- 
ably made,  but  those  who  have  been  turned  out  have 
been  kept  out  by  violence,  a  wrong  of  forcible  de- 
tainer has  been  committed.^  Here,  also,  as  the  aim 
of  the  enactments  is  to  prevent  private  individuals 
from  enforcing^  their  rights  by  their  own  might,  the 
action  of  forcible  detainer  lies  whether  the  detainer 
is  by  one  having  the  right  of  possession,**  or  by  one 
wrongfully  taking  possession.^ 

Again,  an  action  lies  where  the  only  force  used  is 
in  the  entering  and  obtaining  possession,  whether 
the  detainer  is  peaceable  or  not.*^  It  would  seem, 
however,  that  to  maintain  the  civil  action  there  must 
be  a  detainer  of  one  nature  or  another,  for  while  the 
real  purpose  of  the  criminal  statutes  was  to  preserve 
the  i>eace,  the  civil  action  is  a  possessory  one,  and 
when  there  is  no   detainer,  trespass  is  an  adequate 

SB  People  T.  Fields,  1  Lans.  222;  Pnllen  t.  Boney,  4  N.  J.  L. 
125;  Torley  v.  Foster,  2  A.  K.  Marsh.  204;  Jaryis  y.  Hamilton, 
16  Wis.  674;  Oonroy  T.  Dnane,  45  OaL  GOT;  Mitchell  t.  Shanley,  16 
Gray,  310;  Hodgklns  v.  Jordan,  20  GaL  677;  Dayls  t.  Woodward, 
10  Minn.  174;  Oipe  y.  Onmmlns,  116  Ind.  611,  10  N.  B.  466;  Bloom 
y.  Goodner,  1  Breeze,  63;  Brldwell  y.  Barcroft,  2  Ohio  Dec  607 
(Beprlnta);  and  see  other  cases  cited  In  the  two  following  notes. 

S4  Hodgklns  y.  Jordan,  20  Gal.  677;  Dayls  y.  Woodward,  10  Minn. 
174;  04>e  y.  Gnmmlns,  116  Ind.  611,  19  N.  B.  466;  Bloom  y. 
Goodner,  1  Breeze,  63;  Brldwell  y.  Barcroft,  2  Ohio  Dec  607 
(Reprints);  Gammack  y.  Macy,  3  A.  K.  Marsh.  206. 

26  Wright  y.  Lyle,  4  Ala.  112. 

S6  Mitchell  y.  Shanley,  16  Gray,  310;  Gonroy  y.  Dnane,  46  Gal.  60T* 

27  Oastro  y.  Tewksbnry,  60  Gal.  662,  11  Pac.  880;  Hoffman  y. 
Harrington*  22  Mich.  62;  Sheehy  y.  Flaherty,  8  Mont  366,  20  Pac 
687;  Buel  v.  Frazler,  88.  Gal.  603;  Doty  y.  Bnrdlck,  83  111.  478; 
Latimer  y.  Woodward,  2  Doug.  368;  Hendrickson  y.  Hendrickson, 
12  N.  J.  L.  202. 


i  560  FORCIBLE  ENTBY  AND  DETAINER.  1070 

remedy  for  all  wrongs  committed.  Another  change 
has  been  made  in  some  states  by  the  addition  of  the 
wrong  termed  "unlawful  detainer/'  in  which  the  pres- 
ence of  force  is  unnecessary,*®  and  in  at  least  one 
state  it  is  said  that  the  element  of  force  has  been 
dropped  from  all  statutes  of  this  character.^ 

It  is  true  that  force  and  violence  are  unlawfol 
under  forcible  entry  and  detainer  statutes,  but  their 
use  is  punished  by  those  statutes,  and  unlawful  de- 
tainer does  not  take  their  place,  but  merely  supple- 
ments them.  Hence  the  unlawfulness  of  unlawful 
detainer  does  not  depend  upon  the  presence  of  force 
or  violence,  but  upon  some  other  characteristic  of  the 
detention.  If  the  detainer  be  without  violence,  it  is 
not  unlawful  unless  it  is  maintained  by  one  without 
the  right  of  possession.  For  if  one  with  such  right 
gains  possession,  his  retention  thereof  cannot  be  said 
to  be  unlawful,  but  if  one  without  right  retains  pos- 
session of  land,  he  cannot  be  said  to  do  so  lawfully* 
As  a  consequence,  it  would  seem  that  under  statutes 
which  provide  for  action  against  one  who  "unlawfully 
detains  lands  and  tenements,"  without  specifying 
what  shall  be  deemed  an  unlawful  detention,  an 
action  would  lie  only  in  case  of  a  detention  by  one 
without  right.  In  such  an  action  the  questions  for 
investigation  would  seem  to  be  whether  the  person 
in  possession  has  the  right  thereto,  and  whether  the 
complainant  has  the  right  to  inquire  into  and  ques- 
tion such  right.  Such  questions  bring  into  the  action 
the  investigation  of  title,  which  was  not. allowed 
under  forcible  entry  and  detainer,  and  is  even  ex- 
pressly forbidden  in  some  states.     Under  the  code  of 

28  Glddings  v.  '76  Land  etc.  Co.,  83  Cal.  96,  23  Pac.  196;  Carter 
▼.  Van  Dorn,  36  Wis.  289;  Willard  v.  Warren,  17  Wend.  257; 
Bstabrook  v.  Hateroth,  22  Neb.  281,  34  N.  W.  634;  Doty  y.  Burdick, 
83  IlL  473. 

2»  Cummings  t.  Kilpatrick,  23  Miss.  118. 
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Virginia  a  remedy  of  unlawful  detainer  is  given 
**wbere  there  has  been  an  unlawful  entry  upon  lands, 
or  where  the  entry  having  been  lawful,  the  tenant 
detains  possession  of  the  land  after  his  right  has  ex- 
pired, without  the  consent  of  him  who  is  entitled  to 
the  possession,  and  where  such  unlawful  possession 
has  not  continued  three  years.  The  controversy  in 
Buch  case,  though  it  determines  only  the  right  of  pos- 
session, may  turn  altogether  upon  the  validity  of  the 
title  under  which  the  defendant  claims  to  hold  the 
possession.^'*®  The  purpose  of  such  statutes  is  to  give 
a  summary  remedy  to  landlords  whose  tenants  hold 
over  their  term  against  the  landlords'  wishes,  and 
refuse  to  leave  the  premises,  and  many  of  them  desig- 
nate those  between  whom  the  action  will  lie,  naming 
landlord  and  tenant,  vendor  and  vendee,  and  mort- 
gagor and  mortgagee,  as  such.*^  Even  where  the 
statutes  do  not  make  such  express  provisions,  the 
courts  hold  that  the  relation  of  landlord  and  tenant 
must  exist,  to  maintain  the  action.*^  Of  course 
where  actions  are  brought  by  the  landlord  against  his 
lessee,  the  latter  cannot  question  the  former's  title,** 
except  for  changes  since  his  lease  began,  and  from  this 
legal  principle,  it  is  believed,  has  sprung  the  rule  held 
in  many  states  that  in  unlawful  detainer,  like  forcible 
entry  and  detainer,  title  cannot  be  inquired  into,  but 
only  the  right  of  possession.**  It  is  believed,  how- 
ever, that  in  making  such  assertions  the  courts  lose 
sight  of  the  fact  that  the  title  primarily  to  be  investi- 
gated is  that  of  the  i>erson  in  possession,  and  that  by 

to  Oorbett  v.  Nutt,  IS  Gratt.  ft48. 

81  Miss.  Stats.,  sec.  4461;  Cal.  Code   Civ.  Proc,  sec.  1161. 

92  Necklace  v.  West  33  Ark.  682;  Kn^wles  y.  Murphy,  107  Cal. 
107;  CuiDmings  ▼.  Kilpatrick,  23  Miss.  118. 

S8  Doty  Y.  Burdick,  83  111.  473;  Beck  y.  Glenn,  69  Ala.  121. 

S4  Thomasson  v.  Wilson,  146  111.  392,  34  N.  E.  432;  Hays  ▼.  Altizer, 
24  W.  Va.  506;  Anderson  v.  Mills,  40  Ark.  104;  Womack  v.  Powers, 
50  Ala.  5. 


S  660  FORQDCBLB  ENTBT  AND  DBTAINBB.  107S 

determining  that  his  term  or  right  has  expired  they 
practically  determine  the  extent  of  his  title,  and  that 
it  is  the  relation  of  lessor  and  lessee  which  prevents 
inquiry  into  the  title  of  complainant,  and  not  the 
fact  that  the  action  is  one  in  unlawful  detention. 
This  action  is  in  fact,  where  inquiry  into  title  is  not 
forbidden,  but  a  '^summary  substitute  by  statute  for 
ejectment."**  This  view,  however,  is  opposed  by 
many  cases,  it  being  considered  that  the  aim  of  the 
statutes  is  to  prevent  anyone  from  asserting  his  right 
to  possession  except  through  the  means  provided  by 
the  courts,  and  hence  that  even  the  owner  of  lands 
must  be  subject  to  the  statute  when  he  peaceably  re- 
gains aud  retains  his  lands  against  the  will  of  the  one 
dispossessed.*®  Such  courts  deem  that  "every  deten- 
tion of  the  premises,  after  demand  duly  made,  by 
persons  who  have  intruded  into  the  possession  of  an- 
other, becomes  unlawful  detention,  within  the  mean- 
ing of  this  statute,  however  peaceable  the  entry  may 
have  been  made."  ^"^  In  a  case  under  a  statute  pro- 
viding that  persons  "entitled  to  the  possession  of 
lands  or  tenements"  may  be  restored  thereto  "when 
a  peaceable  entry  has  been  made  and  the  possession 
unlawfully  withheld,"  the  court  led  up  to  the  fore- 
going proposition  by  the  following  reasoning:  "The 
right  is  given  for  unlawfully  withholding  the  posses- 
sion from  the  person  entitled  to  the  same,  where  the 
entry  has  been  peaceable.  It  is  no  answer  to  say 
that  a  detention  of  the  premises  by  appellant,  after 
demand  in  writing  to  surrender  them  up,  was  not  un- 
lawful because  he  entered  under  and  held  by  virtue 
of  a  superior  title.  What  may  be  proved  may  be  dis- 
proved, and  if  the  defendant  be  permitted  to  show 

85  Beck  T.  Glenn,  00  Ala.  127. 

86  Thomasson  y.  Wilson,  146  111.  392,  34  N.  E.  432;  Hays  r. 
Altlzer,  24  W.  Va.  506;  Anderson  v.  Mills,  40  Ark.  194;  Womaek  ▼. 
Powers,  60  Ala.  6. 

87  Thomasaott  t.  Wileon,  146  111.  302,  34  N.  E.  432. 
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that  he  entered  under  superior  title,  the  plaintifF 
may,  by  evidence,  overcome  such  proof,  and  thus  the 
title  be  involved.  This,  as  we  have  seen,  cannot  be 
done  in  forcible  detainer  proceeding.  In  such  cases, 
the  right  of  possession  only  is  in  controversy."  *® 

With  due  deference  to  the  learning  of  the  court  in 
this  case,  it  is  believed  that  they  have,  in  company 
with  many  others,  confused  the  principles  of  forcible 
detainer  with  those  of  unlawful  detainer,  and  indeed 
the  court  has  cited  none  but  forcible  entry  or  forcible 
detainer  cases  in  support  of  these  points.    A  peace* 
able  entry  by  one  with   the  right  of  possession  has 
never  at  common  law  nor  by  modem  statute — unless, 
indeed,  these    statutes    have  accomplished    it — been 
made  "unlawful."    If  the  word  "unlawful''  were  omit- 
ted from  the  statute,  then  the  phrase  "those  entitled 
to  possession"  might  be  construed  to  mean  those  with 
the  prima  facte  right  of  possession,  resting  upon  actual 
possession,  but  in  such  case  the  rights  of  the  landlord 
against  his  tenant  who  holds  over  his  term  would  not 
be  protected.    Where  it  is  included,  however,  unless 
restrained  by  other  provisions,  it  would  seem  that 
the  right  to  maintain  the  action  depends   upon  the 
title  of  the  one  detaining  the  premises.    The  action 
differs  from  ejectment  in  this,  that  inquiry  can  only 
be  made  into  the  title  of  the  one  detaining  the  prop- 
erty, until  he  shows  a  title  better  than  that  of  mere 
possession,  when  the  question  of  superiority  of  title 
becomes  involved,  while  in  ejectment  the  complain- 
ant must  depend  entirely  upon  his  own  title  and  not 
upon  the  weakness  of  the  defendant. 

In  some  states  "the  estate  or  merits  of  the  title 
cannot  be  inquired  into  on  the  trial  of  any  com- 
plaint" for  forcible  entry  and  detainer  or  unlawful 
detainer.**    Under  such  provisions  the  basis  of  unlaw- 

88  Thomasaon  v.  WDgon.  146  111.  392,  34  N.  B.  432. 

8»  Ala.  Code  1806.  sec.  2136;  Baker  v.  Glenn,  69  Ala.  127. 
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ful  detainer  is  the  peaceable  expulsion  of  one  in  ac- 
tual possession  and  peaceable  detention  of  possession 
from  him,  and  does  not  cover  the  case  of  taking  pos- 
session lawfully  and  holding  over  the  limits  of  one's 
estate^  for  the  inquiry  into  the  estate  is  forbidden  and 
the  possession  is  lawful.  This  is  usually  remedied  by 
statute  expressly  giving  the  right  to  landlords  against 
tenants,  vendees  against  vendors,  and  mortgagees 
against  mortgagors. 

§  561.  Remedies. — The  original  remedy  afforded 
by  the  statutes  of  entry  and  detainer  was  merely  res- 
toration of  possession,  leaving  the  parties  to  other 
actions  for  the  damage  done  and  received,  and  some 
states  go  no  further  under  modern  statutes.'*^  In  ad- 
dition to  such  remedies,  some  allow  the  recovery  of 
damages  based  upon  the  rents  and  profits  during  the 
unlawful  detention,'**  or  upon  waste  and  injury  to  the 
premises,'**  or  any  incidental  injury  which  is  the  prox- 
imate result  of  the  wrong,'**  and  some  i)ermit  multiple 
damages.*** 

40  Brush  v.  Fowler,  36  III.  53,  85  Am.  Dec.  382;  Keating  v- 
Springer,  146  111.  481,  37  Am.  St.  Rep.  175,  34  N.  B.  805;  Miner  v. 
Knowles,  1  Root,  142;  Poe  v.  Bradley,  44  Ark.  500;  Robinson  v.  Grum- 
mer,  5  Gilm.  (111.)  218;  Stover  v.  Hazelbaker,  42  Neb.  393,  60  N.  W. 
597. 

41  Eada  v.  Woodbrldge,  27  Mo.  251;  Oakes  v.  Aldrldge.  46  Mo. 
App.  11;  Richardson  v.  Harrell,  62  Ark.  469,  36  S.  W.  573;  Murry 
V.  Burrls,  6  Dak-  170.  42  N.  W.  25;  Lane  v.  Ruhl,  103  Mich.  38^  61 
N.  W.  347;  Vincent  v.  Defield.  105  Mich.  315,  63  N.  W.  302;  Taylor 
V.  Terry,  71  Cal.  48,  11  Pac.  813;  Iburg  v.  Fitch,  57  Cal.  189;  Spear 
y.  Lomax,  42  Ala.  576,  Ullman  y.  Herzberg,  91  Ala.  458,  8  South. 
408. 

42  Howard  y.  Valentine,  20  Cal.  282;  Eade  y.  Woodbrldge,  27  Mo. 
251. 

43  Anderson  y.  Taylor,  56  Cal.  131,  38  Am.  Rep.  52;  Farwell  y. 
Easton,  63  Mo.  449. 

44  Iburg  y.  Fitch,  57  Cal.  189;  Eccles  y.  Union  Pac.  Coal  Co., 
15  Utah,  14,  48  Pac.  148;  Dustin  y.  Oowdry,  23  Vt  631;  Missoula 
Blec.  Light  Co.  y.  Morgan,  13  Mont.  394,  34  Pac.  488;  Lane  y.  Ruhl, 
103  Mich.  38,  61  Pac.  347;  Feedler  y.  Schroeder,  59  Mo.  364. 
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OHAPTEB    XXXVI. 

INJURY  TO  CONSTITUTIONAL  AND  COMMON-LAW 
RIGHT  OP  POSSESSING  AND  PROTECTING  REAL 
PROPERTY  — INJURY  TO  THE  PROPERTY  — 
WASTE. 

f  502.    Waste— Historical  development  of  right 
I  503.    Wliat  constitntes  waste. 

I  504.    What  constitntes  waste— Estoyers—Bmblements*  etc. 
I  505.    What  constitntes  waste— Taking  materials  from  the  earth. 
I  500.    Same  continned— When  dependent  npon  chief  mode  of  en- 
joyment. 
I  507.    Same  continned— Right  to  annual  products. 
I  508.    Same  continned— Changing  nse  of  land. 
I  509.    Sanoe  continned— Injury  to  buildings, 
I  570(.    Waste— Who  may  sue  for. 
I  571.    Waste— Who  may  be  held  for. 
I  571a.  Same— The  form  of  action. 

§  562.    Waste— Historical  Development  of  Right.— As 

has  been  shown  in  previous  sections,^  one  who  is  upon 
lands  without  right  may  be  held  for  every  act  per- 
formed thereon^  and  those  whose  rights  are  mere  li- 
censes or  easements,  without  being  an  interest  in  the 
land,  are  responsible  for  all  acts  not  authorized  by 
their  license  or  easement  By  granting  an  estate  for 
life  or  years,  at  the  early  common  law,  however,  the 
landlord  was  deemed  to  have  granted  away  his  entire 
estate  for  a  certain  period  of  time,  and  the  tenant 
was  considered  to  have  all  the  rights  in  respect  to 
the  land  which  his  lessor  had  during  that  time.  Any 
tenant  for  life  or  years,  whose  estate  had  been  cre- 
ated by  the  act  of  his  lessor,  could  do  any  act  upon  or 

1  Ante,  sec.  625. 
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witH  respect  to  the  subject  of  the  lease  that  the  owner 
of  the  fee  could  do,  without  being  liable  therefor. 
But  where  an  estate  for  life  or  for  years  was  created 
by  operation  of  law,  many  things  which  another  ten- 
ant might  do  were  prohibited  to  the  owner  of  such  an 
estate.  The  reason  ascribed  by  the  early  commenta- 
tors for  the  distinction  was  that,  in  the  first  instance, 
the  lessor  had  the  opportunity  to  determine  what 
things  his  tenant  might  or  might  not  do,  and,  failing 
to  do  so,  he  warranted  the  performance  of  any  act 
which  he  himself  might  do,  while,  in  the  latter  case, 
the  owner  had  no  control  over  granting  the  estate, 
and  it  should  be  construed  no  more  strongly  against 
him  than  necessary  * 

The  performance  of  those  acts  so  prohibited  by 
common  law  to  tenants  in  dower,  curtesy,  and  guard- 
ians in  chivalry — ^those  whose  estates  were  created  by 
operation  of  law — was  called  "waste."  By  the  stat- 
utes of  Marlbridge,  52  Henry  III,  chapter  23,  all  ten- 
ants for  life  or  for  years,  without  respect  to  the 
method  of  creation  of  their  estates,  were  made  liable 
for  "waste,"  and  by  that  of  Gloucester,  6  Edward  I, 
chapter  5,  the  punishment  was  declared  to  be  treble 
the  amount  of  damage  done.^  Similar  statutes  are 
to  be  found  in  most,  if  not  all,  of  the  states  of  the 
Union,  and,  if  they  were  not,  the  fact  of  the  exist- 
ence of  such  ancient  English  enactments  and  the  es- 
tablishment of  the  duty  of  a  tenant  to  refrain  from 
waste  have  so  firmly  embedded  the  principles  in  our 
law  that  its  formal  enunciation  is  hardly  necessary. 

As  to  what  constitutes  waste  at  the  present  time, 
then,  we  must  go  back  to  the  common  law  prior  to 
the  time  of  Henry  III.    It  may  seem  unnecessary  to 

t  Tool  on  Waste,  4;  Washburn  on  Real  Property,  2  Blaekstone'fl 
Ckymmentaries;  Coke  on  littleton^  636;  22  Viner'9  Abrid^rm^it,  486. 

8  2  BlackBtone'e  Oommentariee,  283;  Tool  on  Wastes  4;  Wasbbam 
on  Real  Property. 
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make  such  a  long  journey  into  the  history  of  our 
jurisprudence,  when  we  have  numerous  cases  demon- 
strating the  principles  involved  among  our  recent  re- 
portSy  but  when  a  term,  such  as  this  one,  originated 
before  the  law  began  to  be  so  well  known,  and  its 
theories  so  well  understood,  and  has  been  carried 
dowm  with  no  attempt  at  change  or  addition,  it  is 
wise  to  go  to  the  fountainhead  for  information,  and, 
perchance,  some  things,  long  taken  for  granted,  but 
yet  not  fully  conceded  or  tacitly  disapproved,  may  be 
explained. 

First  of  all,  it  is  being  questioned  that  before  these 
statutes  of  Marlbridge  and  Gloucester  all  tenants  for 
life,  whose  estate  was  created  by  act  of  the  parties, 
and  was  without  restriction,  might  commit  acts  of 
waste  with  impunity.'*  It  is  highly  probable  that,  in 
«ome  parts  of  England,  the  common  law  did  not  allow 
the  freedom  mentioned.  For  it  must  be  remembered 
that  the  early  law  was  custom  law,  and  that  customs 
varied  in  the  different  parts  of  the  kingdom.  But  it  is 
also  eminently  reasonable  that  in  a  time  when  posses- 
sion waB  so  highly  regarded,  and  when  it  was  practi- 
cally the  best  evidence  of  ownership,  one  who  had 
been  placed  in  possession  and  especially  one  who  was 
seised  of  an  estate  for  life  by  the  owner,  might  be  al- 
lowed, by  custom,  to  perform  all  the  acts  of  full 
ownership,  and  furthermore  that,  by  custom,  a  tenant 
by  act  of  law  should  have  no  more  right  over  the 
premises  than  a  necessary  enjoyment  of  them  re- 
quired. 

It  may  be  readily  understood,  since  we  know  that 
the  courts  pronounced  the  custom  law  as  it  existed  in 
the  locality  from  which  a  cause  of  action  came,  how 
many  individual  acts  in  one  shire  should  constitute 
waste  and  in  another   should  be   justifiable.    Thus, 

4  Pollock  &  Maltland'e  History  of  English  Law. 
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cutting?  certain  kinds  of  wood  for  fuel  would  be  waste 
at  one  place,  because  they  were  customarily  used 
there  for  timber  purposes,  while  in  another  it  was 
justifiable  to  use  such  woods,  because  other  sorts 
were  used  for  building  *  So,  also,  where  certain 
lands  had  been  kept  as  meadows  for  time  beyond 
which  the  memory  of  man  did  not  run,  it  was  waste 
to  turn  it  into  a  tilled  field  or  a  wood  lot.*  But  where 
it  was  customary  to  alternate  the  same  lands  betwee^ 
pasture,  meadow  and  tilled  land,  it  was  no  waste  to 
plow  up  pasture  or  meadow  land,  or  to  turn  arable 
lots  into  meadows  or  pastures.''  It  is  evident,  then, 
that  custom  had  much  to  do  with  determining  what 
waste  was,  both  before  and  after  the  statute  of  Marl- 
bridge,  and  it  is  from  the  casee  subsequent  to  that 
time  that  we  must  derive  most  of  our  information  as 
to  what  constituted  waste  before  it.  But  it  is  plain 
that  a  custom  which  was  established  by  an  owner  in 
fee  could  not  always  be  allowed  to  be  followed  by  a 
tenant  by  law,  for  such  custom  might  consist  in  cut- 
ting timber  trees  and  selling  them,  or  using  them 
for  fuel  when  other  wood  (seasonable  wood)  was  at 
hand;  it  might  be  a  custom  of  selling  marl  or  stone  or 
gravel;  the  owner  may  have  opened  the  earth  in 
search  of  mines.  Such  acts  would  be  inconsistent 
with  anything  less  than  an  ownership  in  fee,  unless 
they  were  essential  to  any  enjoyment  of  the  premises. 
So  we  find  cases  holding  that  cutting  timber  for 
fuel, when  there  were  fallen  trees,  or  was  "seasonable'^ 
wood    for  burning,  is  waste,  because    unnecessary.® 

5  1  Cruise  on  Real  Property,  131;  22  VineVs  Abridgment,  436; 
Coke  on  Littleton,  53a;  3  Dane's  Abridgment,  D,  5.  See  Honey- 
T^nood  V.  Honeywood,  L.  R.  18    Eq.  306. 

6  Tresham  v.  Lamb,  2  Brownl.  46;  22  Viner's  Abridgment,  439;  1 
Cruise  on  Real  Property,  133. 

7  Id. 

8  22  Vlner's  Abridgment,  442. 
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Again,  taking  clay  or  gravel  from  the  premiges  was 
waste,  unless  for  repairing  buildings  or  portions  of  the 
leased  estate.*  But  where  the  premises  are  mines,** 
or  timber  lands,**  it  seems  that  they  may  be  used  for 
profit,  though  the  use  destroys  the  subetance  of  the 
premises.  Such  use  is  the  only  means  of  enjoyment 
of  the  estate.  It  would  seem,  then,  that  a  tenant 
would  be  allowed  to  perform  those  acts  reasonably 
necessary  for  an  enjoyment  of  his  estate,  which  en- 
joyment may  and  must  conform  to  custom. 

From  a  standpoint  of  reason,  a  lessor  must  contem- 
plate that  his  lessee  will  do  those  acts  which  will 
constitute  a  reasonable  use  of  the  premises,  but 
should  not  be  held  to  anticipate  that  he  will  do  any 
acts  unnecessary  to  such  use;  he  must  expect  that  his 
lessor  will  attempt  to  enjoy  such  use  as  is  customary 
upon  similarly  situated  lands,  but  cannot  be  deemed 
to  warrant  any  enjoyment  which  is  not  customary. 
A  tenant  by  act  of  law,  before  the  statute  of  Marl- 
bridge,  then,  and  every  tenant  now,  owes  the  duty  of 
refraining  from  doing  such  acts  as  are  not  necessary 
nor  customary  in  the  use  of  his  premises,  and  the 
breach  of  such  duty  is  waste.  A  lease  must  be  con- 
strued to  give  a  lessee  the  power  to  do  what  is  neces- 
sary for  the  customary  enjoyment  of  the  premises,  but 
the  lessor  has  the  right  to  demand  that  no  others  be 
done,  and  waste  injures  this  right. 

Blackstone  defines  waste  as  ^^a  spoil  or  destruc- 
tion in  houses,  gardens,  trees  or  other  corporeal 
hereditaments,  to  the  disherison  of  him  that  hath 
the  remainder  or  reversion  in  fee  simple  or  fee 
tail Whatever  does  a  lasting  damage    to    the 

0  1  Cruise  on  Real  Property,  132. 

10  See  1  Cruise  on  Heal  Property,  183;  Clavering  y.  Clayering, 
2  P.  Wms.  388;  22  Vlner's  Abridgment  439,  440. 

11  Dayls  y.  Claris,  40  Mo.  App.  515. 
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freehold  op  inheritance  is  waste."^  Tool  saya 
that  "it  appears  that  the  consequences  of  waste  do 
not  attach,  unless  substantial  damage  is  done  to 
the  inheritance,  which  may  be  either  (1)  by  dimin- 
ishing the  value  of  the  estate;  (2)  by  increasing  the 
burthen  on  it;  (3)  by  impairing  the  evidence  of 
title."  ^^  This  last  statement  is  undoubtedly  true^ 
for,  in  Viner's  Abridgment,  we  find  it  stated  that, 
where  the  damage  done  was  one  penny,  the  conse- 
quence of  an  act  of  waste  should  not  follow  the  judg- 
ment, because  de  minimis  non  curat  tea?,  but  where  sev- 
eral acts  of  that  character  had  been  committed,  then 
the  consequences  should  follow,  because  several  made 
an  amount  which  the  law  would  recognize.**  Here  it 
is  recognized  that  a  wrong  may  be  committed  without 
any  appreciable  damage,  injuria  sine  damno,  for  which 
treble  damages  and  forfeiture  of  estate,  the  "conse- 
quences" of  waste,  ought  not  to  follow.  So  that 
when  it  said  that  waste  would  not  lie  when  no  dam- 
age had  been  done,  it  must  be  understood  in  this 
sense,  and  not  that  no  wrong  has  been  done  until 
some  damage  has  been  inflicted. 

Prom  our  previous  statements  it  will  also  appear 
that  not  every  "lasting  damage  to  the  freehold"  is 
waste,  for  the  same  act  may  or  may  not  be  waste,  ac- 
cording to  the  circumstances  surrounding  it.  So  that 
while  this  conception  has  gained  probably  a  sure  foot- 
hold in  our  law,  we  submit  that  it  is  not  a  clear  state- 
ment of  the  principles  underlying  the  rights  and 
duties  of  lessors  and  lessees — a  most  important  sub- 
ject in  our  modem  jurisprudence,  although  it  had  this 
grain  of  truth  at  common  law  that  no  act  of  waste 
was  punishable  which  did  not  cause  some  damage  ta 
the  remainderman  or  reversioner.    In  this  country,. 

IS  2  Blackstane'B  Oommentaries,  281. 

18  Yool  on  Waste,  2. 

14  22  Vlner's  Abridgment 
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however,  in  those  statee  where  the  forfeiture  of  the  es- 
tate has  been  abandoned  as  a  ^^consequence''  of  waste, 
it  would  seem  that  an  action  for  waste  should  lie 
whether  any  of  the  three  items  of  damage  mentioned 
by  Yool  result  from  the  omission  of  duty  indicated  or 
not. 

The  state  of  Pennsylvania  has  adopted  the  rules 
which  we  believe  to  be  the  principles  upon  which  lia- 
bility for  waste  has  ever  rested.  The  statutes  of  this 
state  provide  that  a  tenant  '^shall  not  be  restrained 
from  the  reasonable  and  necessary  use  and  enjoyment 
of  the  land  and  premises  in  his  possession/'  and  that 
the  court  shall  ^^inquire  into  and  determine  the  nature 
and  extent  of  said  use  and  enjoyment"** 

§  563.    What  Constitutes  Waste.— First  of  all,  it  is 

fundamental  in  our  conception  that  waste  is  an  injury 
to  rights  in  realty,  and  to  understand  what  acts  are 
waste,  we  must  know  what  realty  is.  For  all  prac- 
tical purposes,  it  is  sufficient  to  say  that  land  and  all 
things  which  are  attached  thereto  constitute  realty. 
In  regard  to  rights  over  those  things  which  are  not  at- 
tached to  lands,  and  their  infringements,  nothing  is 
said  in  this  connection,  but  will  appear  later  on.*® 
Thus,  of  course,  land  itself  is  realty,*''  and  standing 
trees,**  and  buildings,**  and  minerals  or  stone  found 
in  the  earth,  are  also  considered  as  such.  The  rights 
of  all  tenants  to  the  annual  crops,  emblements  and 

15  2  Brlghtley'8  Purdon'B  Digest,  2080,  •'Waste,"  sec  7. 

16  Poet,  c.  88. 

17  1  Washburn  on  Real  Property,  8. 

18  See  Moees  Bros.  y.  Johnson,  88  Ala.  517,  16  Am.  St  Rep.  58, 
7  South.  146;  Oalyert  T.  Rice,  91  Ky.  583,  84  Am.  St  Rep.  240,  16 
S.  W.  851;  Ward  t.  Sheppard,  2  Hayw.  283y  2  Am.  Dec.  625;  Jack- 
son y.  Brown0on,  7  Johns.  227,  5  Am.  Dec.  258;  Glemenco  y.  Steeye, 
1  R.  I.  272,  58  Am.  Dec.  621;  Clark  y.  Holden,  7  Gray,  8,  66  Am. 
Dec.  450. 

1*  See  Orawe  y.  Wilson,  65  Md.  479,  57  Am.  Rep.  848,  5  Atl.  427; 
Dnyenport  y.  Magoon,  18  Or.  1,  57  Am.  Rep.  1,  4  Pac.  299;  Brock  y. 
Dale,  66  Wis.  142,  28  N.  W.  884;  Jackson  y.  Tlbblta,  8  Wend.  841. 
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reasonable  estorers  is  a  recognized  principle  in  the 
law  of  real  estate,  and  mnst  be  taken  into  considera- 
tion in  a  conception  of  waste  nnder  the  foregoing  defi- 
nition«  Upon  the  lease  of  lands  for  years  or  for  life  it 
is  erldent  that,  unless  the  right  to  nse  the  subject  of 
the  lease  be  given  thereby,  the  lease  is  of  little,  if  any, 
yalne.  If  it  is  suitable  for  grazing,  this  use  naturally 
implies  the  destruction  of  the  grass — not  the  roots, 
but  the  blades — ^by  the  cattle  pastured  thereon.  If 
it  is  arable  land,  the  raising  and  cropping  of  annual 
crops  or  fructus  induatriales  is  naturally  implied.  In- 
deed, upon  such  lands,  if  these  were  not  permissible, 
the  lease  of  them  would  prove  worthless,  and  prob- 
ably could  never  have  been  made.  Similarly,  where 
buildings  and  fences  are  located  upon  leaseholds,  it  is 
implied  that  they  may  be  used  and  kept  fit  for  use 
from  material  to  be  found  upon  the  place,  whether 
this  involves  a  destruction  of  the  land  or  not — ^and 
trees  are  deemed  a  part  of  the  land  because  of  their 
permanent  character — and  whether  it  is  necessary 
to  destroy  them  by  burning  or  exposure  to  the  ele- 
ments. 

On  the  other  hand,  if  a  tenant  should  be  allowed 
to  do  any  act  which  he  deems  to  be  necessary  for  the 
full  enjoyment  or  use  of  the  land,  he  might  do  eome 
act  which  would  result  in  some  detriment  not  con- 
templated by  the  lessor.  So  in  England,  where 
through  generations  the  course  of  husbandry  has  be- 
come settled,  it  is  deemed  waste  to  do  anything  con- 
trary to  the  custom  esablished  as  to  the  course  to  be 
pursued  thereupon. 

§  564.    What    Constitutes  Waste— Estovers,  Emble- 

mentSy  etc. — The  acts  which  may  be  termed  waste, 
then,  are  those  acts  by  a  tenant,  in  regard  to  realty, 
which  the  lessor  ought  not  to  be  held  to  anticipate 
as  reasonably  necessary  to  the  customary  enjoyment 
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of  the  premises.  A  few  acts,  on  the  part  of  tenants, 
have  come  to  be  recognized  in  law  as  being  prima  facie 
necessary  to  any  enjoyment  of  leased  lands.  They 
consist  in  the  taking  of  reasonable  estovers  and  har- 
vesting the  emblements  and  annual  crops  of  the  land. 
It  is  conceivable  that  custom  may  restrict  these 
rights  of  the  tenant,  but  they  exist  prima  facie. 

In  regard  to  estovers,  it  is  evident,  from  the  author- 
ities mentioned  in  a  previous  section,^^  that  in  Eng- 
land custom  had  much  to  do  with  determining  what 
trees  might  be  taken  for  estovers  or  botes.  Thus  it 
would  seem  that,  while  a  certain  kind  or  age  of  trees 
might  be  used  for  repairing  houses  or  buildings  and 
plows  and  carts,  it  was  waste  to  use  it  for  fuel  when 
there  was  other  wood  not  commonly  used  or  suitable 
for  these  purposes  upon  the  premises.  What  was  to 
be  considered  as  "timber''  wood  and  to  be  used  only 
in  repairs,  and  what  was  ''seasonable^'  wood,  varied 
in  different  portions  of  the  kingdom.  It  has  been 
held  here,  however,  that,  although  the  trees  are 
scarce,  this  does  not  prevent  their  use  when  needed 
for  repairs,  but  only  imposes  upon  the  tenant  the 
duty  of  being  more  careful  in  its  use,  and  of  cutting 
only  so  much  as  is  reasonably  necessary  to  keep  the 
premises  in  good  condition,  or  so  much  as  would  be 
used  by  a  prudent  man  who  was  the  owner  of  the  fee 
in  possession  of  the  land.**  While  the  majority  of 
the  authorities  hold  that  the  tenant  is  limited,  so  far 
as  his  rights  in  the  trees  is  concerned,  to  the  taking 
of  reasonable  estovers,  and  that  "the  use  of  the  land, 
the  control  and  enjoyment  of  the  land  for  life,  imply 
no  power  to  dispose  of  the  wood  and  timber  for  other 
purposes,  any  more  than  to  sell  off  the  buildings  or 
soil     itself,"**     under     some    circumstances,     it     is 

20  Ante»  sec.  562. 

21  Calvert  v.  Rice,  91  Ky.  633,  34  Am.  St.  Rep.  240,  16  S.  W.  351. 

22  Webster  v.  Webster,  33  N.  H.  18,  66  Am.  Dec  705;  CalTert  v. 

Torts,  VoL  11—69 
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deemed  that  the  tenant  may  cut  down  and  sell  trees 
and  timber,  when  such  a  method  is  the  customary 
method  of  enjoying  the  premises,  or  when  reason- 
ably necessary  to  such  enjoyment.**  The  reasons 
given  in  the  cases  last  referred  to  and  in  cases  in  re- 
gard to  mining  and  other  acts  of  tenants,  plainly 
support  the  view  that  it  is  the  customary  use  of  the 
premises  which  is  the  essential  element  to  be  investi- 
gated, together  with  the  question  as  to  whether  the 
act  complained  of  is  necessary  to  such  use.  We  pre- 
sent a  few  of  them  in  the  note.^ 

Rice,  91  Ky.  533,  34  Am.  St  Hep.  240,  16  S.  W.  351;  Jackfion  v. 
Brownson,  7  Johns.  227,  5  Am.  Dec.  258;  Glemenoe  v.  Steere,  1  R. 
I.  272.  53  Am.  Dec.  621;  Ward  v.  Sheppard,  2  Hayw.  283,  2  Am. 
Dec.  625;  Clark  v.  Holden,  7  Gray.  8,  66  Am.  Dec.  450;  Elliott  v. 
Smith,  2  N.  H.  432;  Miles  v.  Miles,  32  N.  H.  147,  64  Am.  Dec.  362; 
Padelford  v.  Padelford,  7  Pick.  152.  See  Moses  Bros.  v.  Johnson, 
88  Ala,  517,  16  Am.  St.  Rep.  58,  7  South.  146. 

28  Ward  V.  Sheppard,  2  Hayw.  283^  2  Am.  Dec.  625;  Crockett  v. 
Crockett,  2  Ohio  St  180;  Davis  v.  Clark,  40  Mo.  App.  515;  Keeler  v. 
Eastman,  11  Vt  293;  United  States  v.  Parrott,  1  McAll.  271,  Fed. 
Cas.  No.  15,908;  Hill  v.  Taylor,  22  Cal.  191.  See  Clemence  v.  Steere» 
1  R.  I.  272,  53  Am.  Dec.  621. 

24  "In  the  United  States,  where  timber  In  many  places  Is  a 
hindrance  to  the  enjoyment  of  the  estate,  whether  It  be  for  life  or 
In  fee,  the  law  is  that  cutting  timber  for  the  purpose  of  cultivation 
(If  it  does  not  lessen  the  value  of  the  inheritance)  is  a  privilege 
following  a  tenancy  for  life,  when  it  is  necessary  for  the  proi>er  and 
reasonable  enjoyment  of  the  estate,  and  as  long  as  the  tenant  only 
acts  in  so  doing  in  conformity  to  good  husbandry,  regard  being  had 
to  the  situation  of  the  country  and  the  comparative  value  of  the  tim- 
ber. But  this  is  a  privilege  which  can  only  be  exercised  for  the 
puri)08e  mentioned— 1.  e.,  the  proper  enjoyment  of  the  estate  which 
is  hindered  by  the  timber":  Davis  v.  Clark,  40  Mo.  App.  515.  Where 
suit  was  brought  against  the  lessees  of  a  tenant  for  life  to  prevent 
the  mining,  on  a  large  scale,  of  coal  mines  which  had  been  open 
upon  the  premises  before  the  beginning  of  the  life  estate,  the  court 
said:  "The  profits  of  coal  mines  depend  much  on  expensive  prepara- 
tion for  working  them,  and,  in  order  to  compensate  this  necessary  in- 
vestment, as  well  as  to  compete  successfully  with  rival  operations,  a 
large  amount  of  coal  must  be  mined  and  sold.  To  deny  a  tenant 
for  life  the  right  to  mine  largely,  would  be  to  deny  him  the  right 
to  xnln«  profitably— to  shut  him  up  to  mining  for  his  own  fuel 
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§  565,    What  Constitutes  Waste— Taking  Materials 

from  the  Earth. — Similarly,  it  was  held  in  England, 
and  is  also  so  considered  in  this  country,  that  while 

merely.  If  he  cannot  be  restrained,  and  that  he  cannot  was  settled 
In  Neel  v.  Neel,  19  Pa.  St.  323,  neither  can  his  alieneee.  ....  But 
It  Is  said  that  on  the  western  0loi>e  of  the  Allesrlianies  the  seams 
of  bituminous  coal  are  so  few  and  thin,  that  tenants  for  life.  If 
permitted  to  introduce  modem  facilities  for  mining,  would  exhaust 
lands  so  held,  and  leave  them  ruined  on  the  hands  of  those  in  suc- 
cession. Should  this  happen,  it  would  be  no  more  than  occurs  in 
every  life  estate  in  chattels  which  perish  with  the  using.  So  long 
ae  the  estate  iB  used  according  to  its  nature— <n  formam  doin— it  is 
DO  valid  objection  that  the  use  is  consumption  of  it;  and  it  in  not 
the  fault  of  the  tenant  that  it  is  not  more  durable":  Irwin,  v. 
Cavode,  24  Pa.  St.  162. 

**The  tenant  for  life  is  entitled  to  work  a  mine,  quarry,  clayplt  or 
sandpit,  which  has  been  opened  and  used  by  the  former  owner. 
The  working  of  a  mine  or  quarry  is  a  mode  of  cinjoyment  of  the 
land  to  which  the  tenant  for  life  is  entitled":  Reed  v.  Reed,  16  N.  J. 
Eq.  248.  Where  a  tenant  had  cut  small  trees  for  hoop-poles.  It  was 
said:  "Hoop-poles  are  timber  trees  in  the  earlier  stages  of  their 
growth.  This  would  be  waste  unless  it  Is  the  ordinary  mode  of 
managing  the  farm":  Clemence  y.  Steeve,  1  R.  I.  272,  53  Am.  Dec. 
621.  "In  England,  if  a  tenant  converts  arable  land  into  wood,  or 
e  oonverso,  or  meadow  land  into  plow  or  pasture  land,  it  is  waste: 
Bacon's  Abridgment,  'Waste,*  c.  1.    The  reasons  given  are,  that  it 

changes  the  course  of  husbandry,  and  the  evidence  of  title 

When  our  ancestors  immigrated  to  this  country,  they  brought  with 
them,  and  were  afterward  governed  by  the  common  law  of  Eng- 
land, excepting,  however,  such  parts  as  were  inapplicable  to  their 

new  condition That  the  principle  of  the  common  law  under 

consideration  was  then  inapplicable  to  the  conditions  of  the  country 
te  obvious  i8ic)t  nor  has  it  been  applicable  at  any  time  since;  for 
it  has  been  the  constant  usage  of  our  farmers  to  break  up  their 
grass  lands  for  the  purpose  of  raising  crops  by  tillage,  and  laying 
them  down  again  to  grass,  and  otherwise  to  change  the  use  and 
cultivation  of  their  lands,  as  occasions  have  required.  A  conform- 
ity, therefore,  to  this  usage  cannot  be  deemed  waste":  Pynchon  v. 
Steams,  11  Met  304,  45  Am.  Dec.  207.  "Nor  is  it  waste  for  a  tenant 
to  cut  timber,  or  do  any  other  act  which  the  parties  evidently  in- 
tended he  might  do;  ....  if  a  furnace  and  a  piece  of  wood  land 
is  let,  it  is  not  waste  for  him  to  cut  the  timber  to  run  the  furnace 
with,  because  from  the  nature  of  the  transaction  it  is  evident  that 
these  things  were  contemplated  and  intended  by  the  parties": 
United  States  v.  Parrott,  1  McAU.  271,  Fed.  Caa  No.  15,9ea 
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materials  may  be  taken  from  the  earth  itself^  such 
as  stone,  clay,  marl  and  the  like,  to  repair  houses  of 
fences,  still  the  tenant  may  not  dispose  of  any  such 
material  for  profit,  and  that  to  do  so  is  waste,  be- 
cause, indeed,  it  is  nothing  less  than  the  disposal  of 
a  portion  of  the  freehold  to  the  disherison  of  the  re* 
mainderman  or  reversioner.**  Yet  when  the  leased 
premises  contain  mines  already  opened,  gravel  or 
sand  pits  already  in  use,  or  stone  quarries  which  are 
being  worked  before  the  lease  is  made,  it  is  held  that 
the  lessee  may  use  these  for  profit,  if  they  were  so 
used  before,*®  and  where  the  premises  are  capable  of 
little  other  use  than  for  mining  or  quarrying,  theee 
operations  may  be  carried  on  to  the  extent  of  an  ex- 
haustion of  the  mines  or  quarries.*^ 

§  566.    Same  Continued— When  Dependent  upon  Chief 

IMode  of  Enjoyment. — Under  the  rule  which  we  adopt 
it  will  appear,  however,  that  where  the  chief  mode  of 
enjoyment  of  an  estate  is  in  agricultural  pursuits,  to 
open  mines  or  quarries  or  to  work  those,  which  have 
been  opened  but  only  used  when  needed  on  the  prem- 
ises, to  their  utmost  capacity,  would  be  waste.*®  Soy 
also,  that  where  wooded  land,  which  has  custom^ 
arily  received   a   certain   amount   of   clearing  each 

26  University  v.  Tucker,  21  W.  Va«  622,  8  S.  B.  410;  Claverin^ 
V.  Olaverlng,  2  P.  Wme.  388;  1  Orutee  ou  Real  Property,  132. 
See  Knight  v.  Moseley,  1  Amb.  176;  Huntley  v.  Russell,  13  Ad.  ft 
B..  N.  S.,  672-«dl;  Gaines  v.  Green  Pond  etc.  Co.,  33  N.  J.  Bq.  60ft. 

26  Crouch  T.  Puryear,  1  Rand.  268,  10  Am.  Dec.  528;  Neel  v.  Neel, 
19  Pa.  St.  323;  Irwin  v.  Covod«.  24  Pa.  St  162;  Westmoreland  Coal 
Go's.  Appeal,  85  Pa.  St  344;  Lynn's  Appeal,  81  Pa.  St  44,  72  Am. 
Dec.  721;  Gaines  v.  Green  Pond  etc.  Co.,  33  N.  J.  Bq.  603;  Hoby 
V.  Hoby,  1  Vern.  218;  Stoughton  v.  Lynch,  1  Taunt  40;  Vlner  Y. 
Vaughn,  2  Beav.  466;  Russell  v.  Merchants'  Bank,  47  Minn.  286, 
28  Am.  St  Refp.  368,  50  N.  W.  228;  Clavering  v.  Clavering,  2  P. 
Wms.  388;  22  Vlner'e  Abridgment,  440;  1  Cruise  on  Real  Property, 
133. 

27  See  same  cases. 

28  Franklin  Coal  Co.  t.  McMillan,  49  Md.  548,  83  Am.  Rep.  280. 
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year,  has  been  leased,  the  lessee  may  continue  such 
clearing  for  the  purpose  of  obtaining  fresh  lands  fov 
agricultural  uses,  and  may  dispose  of  the  timber  sc 
cut  down  for  profit,  but  that  when  the  purpose  is  not 
to  clear  the  land,  but  solely  to  make  a  profit,  the 
tenant  will  be  liable  in  waste,^  and  that  he  may  not, 
even  in  order  to  obtain  cleared  land,  cut  down  all  the 
wood  upon  the  premises,  because  that  is  not  custom- 
arily done  by  an  owner  in  fee,  and  also  becaufie  it  is 
not  considered  good  husbandry  to  fail  to  leave 
enough  timber  on  the  premises  to  provide  for  re- 
pairs.*® 

Petroleum  is  as  much  a  mineral  as  coal  or  iron,  or 
at  least  is  as  much  a  part  of  the  freehold  as  they,  and 
any  extraction  of  it  from  the  ground,  and  sale  after 
extracted,  is  waste,  unless  justified  by  being  the  cus- 
tomary mode  of  enjoying  the  premises.  So  where 
land  is  leased  which  has  no  oil  wells  upon  it,  and  the 
lessee  drills  for  oil,  strikes  it  and  disposes  of  it  for 
pa^flt,  he  is  liable  for  waste,**  but  where  a  well  has 
been  bored  before  the  lease  is  made,  the  efFect  is  the 
same  as  an  open  mine,  and  the  lessor  may  continue 
to  extract  the  oil  and  sell  it  without  liability  to  his 
lessee  therefor.*^  Likewise  In  respect  to  a  salt  well 
uiK>n  premises  devised  to  a  wife  for  life,  the  court 
in  an  early  case  held  that  the  devisees  were  entitled 

t»  Glemence  ▼.  Steere,  1  R.  I.  272,  53  Am.  Dec.  621;  Webster  t. 
Feet,  97  Mich.  826,  56  N.  W.  668;  Ward  T.  Sheppard,  2  Hayw.  288, 
2  Am.  Dec.  625. 

80  Jackson  t.  Brownson,  7  Johns.  227,  6  Am.  Dec.  268;  Kldd  T. 
Demilson,  6  Barb.  9;  Duncombe  y.  Felt,  81  Mich.  332,  46  N.  W.  1004. 

81  Williamson  ▼.  Jones,  43  W.  Va.  662,  64  Am.  St  Rep.  891,  27 
8.  B.  411;  Marshan  y.  Mellon,  179  Pa.  St  871,  57  Am.  St  Bep.  601, 

86  AU.  201. 

82  WllllamBon  y.  Jones,  43  W.  Va.  662,  64  Am.  St  Rep.  891,  27 
8.  B.  411;  MarshaU  y.  Mellon,  179  Fa.  St  371,  67  Am.  St  Rep.  601, 86 
▲a  201. 
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to  make  unlimited  u^e  of  the  saline  mineral  for  sale 
and  of  the  timber  on  the  land  in  the  salt  works.^ 

§  567.    Same  Continued— Right  to  Annual  Products.— 

As  contrasted  with  the  limitations  on  the  rights  of 
the  tenant  over  the  trees  growing  upon  the  land,  it 
is  universally  conceded  that  he  has  the  right  to  the 
annual  products  or  crops  upon  the  land;  the  fructus 
industriales  and  also  those  annual  products  which  do 
not  demand  cultivation,  are  the  result  of  the  use  of 
the  land  to  which  he  is  entitled.  These  do  not  de- 
stroy the  land,  nor  injure  the  inheritance  when  har- 
vested, but  are  the  customary  uses  to  which  land, 
capable  of  being  used  for  agricultural  purposes,  is 
put. 

The  custom  of  allowing  the  tenant  whose  tenancy 
is  of  uncertain  duration  to  carry  away  the  way-going 
crops  has  developed  into  the  law  of  emblements,  but 
a  discussion  of  this  right  belongs  to  the  law  of  real 
property,  and  not  of  torts.  Indeed,  taking  emble- 
ments, or  an  attempt  to  take  them,  when  they  are  not 
due  would  involve  the  wrong  of  trespass,  if  any  tort 
at  all,  and  not  waste,  as  the  person  who  can  be  held 
for  waste  must  be  a  tenant  at  the  time  of  the  act 
complained  of,  and  the  taking  of  crops,  to  be  an  exer- 
cise of  the  right  to  emblements,  must  be  by  one 
whose  tenancy  has  ceased,  and  hence  who  is  a 
stranger  to  the  premises. 

§  568.   Same  Continued— Changing  Use  of  Land.— 

Under  the  same  principles  may  be  reconciled  the  de- 
cisions in  England  and  America  on  the  matter  of 
turning  meadow  land  into  tilled  land,  and  like  ques- 
tions. In  the  decisions  upon  such  matters  here,  the 
courts  say  that  the  different  circumstances  prevail- 
ing in  this  country,  especially  in  parts  which  are  un- 

88  Flndlay  ▼.  Smith,  6  Munf.  134,  8  Am.  Dec.  733. 
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developed,  call  for  a  different  rule  from  that  adopted 
in  England.  There  it  is  waste  for  a  tenant  to  change 
one  kind  of  land  into  another,  ordinarily,  but  here  it  • 
is  almost  universally  held  to  be  within  the  tenant's 
rights.  It  seems  to  us  that  the  rule  of  law  applicable 
is  the  same  in  both  countries,  but  that  the  differing 
surroundings  and  circumstances  give  rise  merely  to 
differing  customs  and  ideas  as  to  what  constitutes 
good  husbandry.** 

§  569,    Same    Continued  —  Injury    to    Buildings.— 

Buildings  upon  leased  lands  are  deemed  a  part  there- 
of, and  hence  any  injury  to  them,  which  is  unneces- 
sary to  their  use,  and  which  materially  affects  their 
value,  is  waste,^  and  detaching  fixtures,  so  that 
they  may  be  considered  as  personalty  and  taken  on 
execution,  is  held  waste  on  the  same  ground  as 
severing  trees,  and  making  them  personalty,  that 
destroys  the  existence  of  so  much  of  the  freehold 
as  realty.*®  Where,  also,  the  destruction,  while 
not  the  act  of  the  lessee,  was  caused  by  him  and 
ought  to  have  been  anticipated  by  him,  as  where 
he  uses  his  house  as  a  distributing  point  for  an 
obnoxious    paper    and  it    is  raided    by    a  mob,  the 

S4  A8  to  the  EngllBh  cnstom.  see  Morris  v.  Morris.  1  HogtiD,  238; 
Simmons  t.  Norton,  7  Blng.  640;  Tresham  v.  Lamb,  2  Brownl.  461. 
See  1  Cruise  on  Real  Property,  133.  On  the  American  view,  see 
Clemence  v.  Steere,  1  R.  I.  272,  53  Am.  Dec.  621;  Crockett  v. 
Crockett,  2  Ohio  St  180;  Shine  v.  Wilcox,  1  Dev.  &  B.  Eq.  (N.  O.) 
631;  Proffit  v.  Henderson,  29  Mo.  325;  Shaeffer  v.  Chambere,  6  N. 
J.  Bq.  548,  47  Am.  Dec.  211;  Richards  v.  Torbert,  3  Houst.  172; 
Pynchon  r,  Stearns,  11  Met.  304,  45  Am.  Dec.  207.  See  Wilds  y. 
Layton,  1  Del.  Ch.  226,  12  Am.  Dec.  91;  Clark  v.  Holden,  7  Gray, 
8,  66  Am.  Dec.  450. 

85  DaTenport  v.  Magoon,  13  Or.  3.  57  Am.  Rep.  1,  4  Pac.  299; 
Wltmer'B  Appeal,  45  Pa.  St.  455,  84  Am.  Dec.  505;  Brock  v. 
Dale,  66  Wis.  142,  28  N.  W.  334;  White  v.  Wagner,  4  Har.  &  J.  373, 
7  Am.  Dec.  674.  See  Crowe  r.  Wilson,  65  Md.  479,  57  Am.  Rep.  343, 
6  AU.  427. 

86  Witmer's  Appeal,  46  Pa.  St  455,  84  Am.  Dec.  505. 
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tenant  is  liable  for  the  damage  done  in  an  action 
for  waste  or  on  the  case.*^  In  an  early  New  York 
case  in  which  recovery  was  sought  for  cutting 
a  doorway  in  a  partition  and  putting  a  window  in  a 
cellar  door,  the  old  idea  prevailed  that  "without 
damage  it  would  seem  that  there  would  be  no  waste," 
and  as  the  property  was  not  less  valuable,  the  action 
was  refused.*® 

§  570.    Waste— Who  may  Sue  for.— The  old  common 

law  gave  the  right  to  bring  an  action  in  waste  only 
to  the  immediate  reversioner  or  remainderman  in  fee 
or  fee-tail,  and  this  was  followed  by  the  early  stat- 
utes of  Marlbridge  and  Gloucester.*®  But  even  these 
persons,  whenever  an  estate  for  life  was  limited  after 
the  particular  estate  and  before  the  remainder  or 
reversion  in  fee,  could  not  bring  waste  until  the 
death  of  the  owner  of  the  intervening  estate.  Cruise 
states  the  law  to  be  that  "no  person  is  entitled  to  an 
action  of  waste  against  a  tenant  for  life,  but  he  who 
has  the  immediate  estate  of  inheritance,  expectant  on 
the  determination  of  the  estate  for  life.  If  there 
was  a  freehold  in  esse  interposed  between  the  estate 
of  a  tenant  for  life  who  commits  waste  and  the  sub- 
sequent estate  of  inheritance,  then  during  the  con- 
tinuance of  such  interposed  estate  the  action  of 
waste  is  suspended;  and  if  the  tenant  for  life  dies 
during  the  continuance  of  such  interposed  estate,  the 
action  is  gone  forever."^®  The  fact  that  the  act  of 
waste  was  committed  during  the  intervening  estate 
for  life  is  no  defense  to  an  action  after  such  inter- 
vening estate  has  expired  and  the  remainderman  or 
reversioner  has  come  into  his  remainder  or  reversion.** 

87  White  y.  Wagner,  4  Har.  &  J.  373,  7  Am.  Dec.  674^ 

88  Jackson  t.  Tibbits,  3  Wend.  341. 

89  Ooke  on  Littleton,  530;  1  Cmlse  on  Beal  Property,  185. 

40  1  Grntee  on  Real  Property,  135;  Coke  on  Littleton,  588. 

41  Pai^B  Oase,  6  Ck)ke,  164. 
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« 

Owing  to  the  fact  that  an  intervening  estate  of 
freehold  prevented,  oftentimes,  recovery  for  real 
injuries  to  an  owner  of  lands,  and  that  only 
those  who  owned  the  fee  simple  or  fee-tail  estate 
could  maintain  an  action,  the  writ  of  consimili  cclsu 
was  employed,  and  proving  of  euch  great  conven- 
ience,  it  has  superseded  the  old  action  of  waste  en- 
tirely. This  has  been  so  definitely  and  plainly  set 
forth  by  Searj.  Williams  in  his  annotations  to  Green 
V.  Cole,'**  that  we  can  do  no  better  than  quote  from 
them :  "But  this  action  [of  waste]  is  now  very  seldom 
brought,  and  has  given  way  to  a  much  more  expedi- 
tious and  easy  remedy  by  an  c^ion  on  the  case  in  the 
nature  of  waste.  The  plaintiff  derives  the  same  bene- 
fit from  it  as  from  an  action  of  waste  in  the  tenuity 
where  the  term  is  expired,  and  he  has  got  possession 
of  his  estate,  and  consequently  can  only  recover  dam- 
ages for  waste;  and  though  the  plaintifF  cannot,  in 
an  action  on  the  case,  recover  the  place  wasted,  where 
the  tenant  is  still  in  i>ossession,  as  he  may  do  in  an 
action  of  waste  in  the  tenet^  yet  the  latter  action  was 
found  by  experience  to  be  so  imperfect  and  defective 
a  mode  of  recovering  seisin  of  the  place  wasted,  that 
the  plaintiff  obtained  little  or  no  advantage  from  it; 
and  therefore,  when  the  demise  was  by  deed,  care 
was  taken  to  give  the  lessor  a  power  of  re-entry,  in 
case  the  lessee  committed  any  waste  or  destruction, 
and  an  action  on  the  case  was  then  found  to  be  much 
better  adapted  for  the  recovery  of  mere  damages  than 
an  action  of  waate  in  the  tenuit  It  has  also  this 
further  advantage  over  an  action  of  waste,  that  it 
may  be  brought  by  him  in  the  reversion  or  remainder 
for  life  or  for  years,  as  well  as  in  fee  or  in  tail;  and 
the  plaintiff  is  entitled  to  costs  in  this  action^  which 
he  cannot  have  in  an  action  of  waste.'' 

4S  2  Sannd.  262,  note  7. 
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In  an  action  on  the  case,  then,  damages  may  be  re- 
covered not  only  by  him  who  has  the  immediate  re- 
version or  remainder  in  fee  simple  or  fee-tail,  but  also 
by  a  tenant  for  life  or  years,'**  and  he  who  has  an  es- 
tate limited  after  an  intervening  estate  may  recover 
for  the  damages  he  has  suffered.**  Where  this  has 
been  superseded  by  statute,  the  statute  will  deter- 
mine those  who  will  be  liable  as  well  as  those  who 
may  maintain  an  action.  Whatever  estate  he  may 
have,  whether  far  years,  life,  in  fee  simple  or  fee-tail, 
it  must  be  vested  in  him  at  the  time  the  act  com- 
plained of  was  committed,'*"  but  this  rule  does  not 
prevent  the  holder  of  the  equitable  title  from  recov- 
ering for  acts  subsequent  to  its  acquisition,  but  prior 
to  gaining  the  legal  title.'**  A  lessor,  however,  is  not 
the  only  person  who  may  be  injured  by  damage  done 
to  lands  and  their  component  parts  by  one  who  has  an 
interest  therein.  A  tenant  in  common  may,  by  his 
use  of  the  subject  of  the  cotenancy,  so  affect  the 
whole  of  the  premises  as  to  give  his  cotenant  a  right 
of  action  against  him  therefor.  A  mortgagee  has  an 
interest  in  the  subject  of  his  mortgage,  and  if  his 
mortgagor  uses  the  land  in  such  an  unreasonable 
manner  as  to  affect  the  security  of  the  debt  between 
them,  the  mortgagee  may  sue  therefor  or  maintain  a 
suit  in  equity  to  enjoin  the  waste.  Likewise  a  vendor 
who  still  retains  his  lien  upon  the  premises  in  the 
hands  of  his  vendee  may  have  an  action  suited  to  the 
wrong  done  or  threatened  by  the  vendee  in  commit- 
ting waste.  These  subjects  are  discussed  in  another 
section,  with  a  view  to  showing  who  may  commit  the 
tort.*^ 

48  Green  t.  Cole,  2  Saund.  252,  note  7;  McLaughlin  r.  Long,  5 
Har.  &  J.  (Md.)  113;  Dozler  v.  Gregory,  1  Jones  (46  N.  C),  100. 
44  Livingston  t.  Haywood,  11  Johns.  429. 
46  Hughlett  T.  Harris,  1  Del.  Ch.  349,  12  Am.  Dec.  104. 

46  Wyant  v.  Dleffendafer,  2  Grant  Cas.  334. 

47  Post,  sec.  571. 
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§  571.    Waste— Who  may  be  Held  for.— While  it  was 

customary  in  early  times  that  only  tenants  in  dower, 
curtesy  and  guardians  in  chivalry  were  responsible 
for  injuries  done  to  the  freehold  which  they  occupied 
as  such  tenants,  by  the  statutes  before  referred  to, 
all  tenants  for  life  or  years  were  made  responsible  for 
waste.  This  liability  on  the  part  of  termors  or  life 
tenants  exists  also  in  this  country,  either  by  express 
provisions  in  statutes  or  as  an  implied  principle  of 
the  common  law.*®  Although  these  statutes  were 
conHtrued  not  to  prevent  one  of  two  cotenants  from 
injuring  the  freehold  of  which  he  owned  an  undivided 
interest  in  such  a  manner  as  to  damage  his  cotenant, 
this  was  remedied  by  statute  of  Westminster  II,  chap- 
ter 22,  in  England,  and  in  many  states  in  this  country 
tenants  in  common  are  made  liable  for  waste  by  stat- 
ute.'*® In  North  Carolina,  under  such  a  statute,  it  is 
said  that  "it  was  the  intention  of  the  legislature  to 
give  the  action  on  the  case  to  one  tenant  in  common 
whenever  a  permanent  injury  is  done  to  the  freehold 
by  his  cotenant,  in  which  his  damages  shall  be  meas- 
ured by  the  injuries  actually  sustained,  and  it  is  called 
an  action  of  waste  simply  to  point  out  what  nature 
and  kind  of  injury  complained  of  must  be  to  authorize 
the  action.*'  ^ 

It  is  evident  that  where  two  persons  are  tenants  in 
common  of  the  fee  in  lands  that  each  one  has,  until 
partition  has  been  made,  an  interest  in  the  whole  of 
the  land,  and  that  each  has  a  right  to  perform  all 

48  Sackett  v.  Sackett,  8  Pick.  309;  Dozier  v.  Orejrory,  1  Jones  (46 
N.  C),  100;  SherriU  v.  Connor,  107  N.  C.  543,  12  S.  B.  568;  Webster 
T.  Webster,  33  N.  H.  18,  68  Am.  Dec.  705. 

4*  Benedict  r.  Torrent,  83  Mich.  181,  21  Am.  St  Rep.  589,  47 
N.  W.  129;  Nelson  v.  Clay,  7  J.  J.  Marsh,  139,  23  Am.  Dec.  387; 
McGord  V.  Oakland  Quicksilyer  Mln.  Co.,  64  Cal.  134,  49  Am.  Rep. 
686,  27  Pac.  863;  Smith  v.  Sharpe,  Busb.  91,  57  Am.  Dec.  574;  John- 
son V.  Johnson,  2  Hill  Eq.  277,  29  Am.  Dec.  72. 

so  Smith  T.  Sharpe,  Bnsb.  91,  57  Am.  Dec.  574. 
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acts  of  ownership  over  every  part  except  as  they  in- 
terfere with  the  same  right  on  the  part  of  the  other 
cotenant.  Each  one  has  the  right  to  occupy  all  the 
premises  for  the  purposes  contemplated  or  possible, 
but  not  to  the  exclusion  of  the  other.  When  one  is 
excluded  by  the  other  the  wrong  is  neither  trespass 
nor  waste.  Where  there  are  two  equal  cotenants, 
each  is  entitled  to  half  the  premises  in  severalty,  or 
the  profits  from  one-half,  so  that  while  one  has  the 
right  to  cut  timber  growing  upon  the  lands,*"^*  he  will 
be  liable  if  he  cuts  more  than  his  share,  and  the  ac- 
tion, as  has  been  said,  is  on  the  case.^  Although  one 
court  has  said  that  an  action  on  the  case  will  lie 
against  a  cotenant  whenever  there  is  a  destruction 
of  the  thing  held  in  common,*"*  in  tenancies  in  com- 
mon, as  every  part  thereof  is  held  in  common,  and 
any  use  which  destroys  a  part  thereof  destroys 
something  held  in  common,  such  a  rule  would  pre- 
vent any  but  the  most  limited  use  of  the  premises. 
It  would  seem  that  the  proper  rule  would  not  render 
a  tenant  in  common  liable  unless  he  has  destroyed 
more  than  his  share  of  the  trees. 

A  different  question  is  presented  when  minerals  are 
extracted  from  the  soil,  for  it  is  difficult  to  see  into 
the  ground  and  determine  just  what  proportion  ha« 
been  taken.  This,  it  has  been  held,  ^'may  be  a  reason 
why  a  court  of  equity  should  order  an  accounting, 
but  ought  not  to  operate  as  a  prohibition  upon  the 
working  of  the  mine  by  anybody."  **  This  was  said 
where  the  sole  subject  of  the  tenancy  was  a  mine. 

51  Dodd  V.  Watson,  4  Jones  Eq.  48,  72  Am.  Dec.  577. 

62  Benedict  t.  Torrent,  83  Mich.  181,  21  Am.  St  Rep.  689,  47 
N.   W.   129. 

68  Smith  T.  Shaipe,  Bnsb.  91,  57  Am.  Dec.  574. 

64  McCknxl  y.  Quicksilyer  Min.  Oo.,  64  Cal.  134,  49  Am.  Rep.  68e» 
27  Pac.  863.  See  Rn6«ell  y.  Merchanta'  Bank*  47  Minn.  286,  28  Am. 
Hep.  386»  50  N.  W.  22a 
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and  the  cotenant  was  not  excluded.  The  same  rule 
was  applied  where  a  cotenant  carried  on  a  brick-mak- 
ing business  on  lands  which  had  upon  them  works  for 
smch  business,  and  that  was  the  customary  mode  of 
enjoying  the  estate,*"^  As  was  justly  remarked  by 
Justice  Sharswood:  "Here  a  tenant  in  common  exer- 
cises his  undoubted  right  to  take  the  common  prop- 
erty,  and  he  has  no  other  means  of  obtaining  his  own 
ju9t  share  than  by  taking  at  the  same  time  the  shares 
of  his  companions.  The  value  of  the  ore  in  place  is, 
therefore,  the  only  just  basis  of  account."  *®  A  mort- 
gagor of  lands  stands  in  somewhat  the  same  rela- 
tion to  his  mortgagee  as  a  tenant  does  to  his  lessor. 
By  injury  to  the  premises  he  lessens  the  security 
which  the  mortgagee  has  for  his  money.  So  the  mort- 
gagor has  no  right  to  use  the  land  in  such  a  manner 
as  to  render  it  an  inadequate  security  for  the  sum 
owing  to  the  mortgagee,  and  if  he  does,  he  is  liable 
for  waste.*^''  Similarly,  a  vendor  who  retains  posses- 
sion of  his  land  will  be  held  responsible  for  every  act 
of  waste  which  depreciates  the  value  of  the  land  com- 
ing into  the  possession  of  the  vendee  upon  payment 
of  the  purchase  money;**  and  the  vendee,  if  he  comes 
into  possession  before  payment,  must  not  impair  the 
premises  as  a  security  for  the  purchase  jyrice  to  the 
vendor.*"^®    Besides,   those   tenants  whose   estate  is 

66  RusseU  v.  Merchants'  Bank,  47  Minn.  286,  28  Am.  St  Rep. 
868,  50  N.  W.  228. 

66  Coleman's  Appeal,  62  Pa.  St.  252. 

67  Youle  V.  Richards,  1  N.  J.  Eq.  534,  23  Am.  Dec.  727;  Falrbank 
T.  Cudworth,  33  Wis.  358;  Moriarty  v.  Ashworth,  43  Minn.  1,  10 
Am.  St  Rep.  208,  44  N.  W.  531;  Scott  v.  Webser,  50  Wis.  53,  6  N. 
W.  363. 

68  Holmberg  t.  Johnson,  45  Kan.  197,  25  Pac.  575;  Durrett  t. 
Simpson,  7  T.  B.  Mon.  517,  16  Am.  Dec.  115. 

69  Scott  V.  Wharton,  2  Hen.  &  M.  (Va.)  25;  Moses  v.  Johnson, 
88  Ala.  517,  16  Am.  St  Rep.  58,  17  South.  146;  Taylor  v.  ColUns,  51 
Wis.  123,  8  N.  W.  22. 
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either  a  freehold  or  for  some  certain  time,  tenants  at 
will  or  at  sufferance  mav  also  be  made  to  suffer  for 
acts  of  waste,  both  in  damages  and  by  forfeiture.^ 

It  is  not  necessary,  to  hold  a  tenant  for  life  or  yeans, 
to  show  that  the  injury  was  the  result  of  acts  on 
the  part  of  the  tenant  himself;  it  is  enough  that  they 
are  done  during  his  term,**  although  it  is  a  good  de- 
fense that  the  injury  is  the  result  of  an  act  of  God, 
or  public  enemy.  The  principle  upon  which  thie 
rule,  is  based  is  just  and  equitable.  "As  the  property 
of  the  landlord  is  placed  in  the  tenant's  possession, 
who  has  the  legal  power  to  prevent  all  waste  from 
being  done  to  it,  and  to  recover  for  it  when  commit- 
ted,^ as  in  most  instances  it  would  be  impossiWe  for 
the  landlord  to  ascertain  in  time  or  come  at  the 
wrongdoer,  it  appears  to  have  been  the  policy  of  the 
law  to  cast  the  liability  on  the  part  of  the  tenant  for 
all  waste  committed  on  the  property,  except  when 
caused  by  the  act  of  God  or  of  the  king's  enemy."  ^ 

An  interesting  question  is  presented  in  this  con- 
nection, and  one  which  is  of  considerable  importance. 
It  is  clear  that  the  landlord  may  recover  for  the 
waste  from  his  lessee,  and  that  the  lessee  can  in  turn 
recover  from  the  stranger  who  commits  the  wrong. 
But  if  the  tenant  doetj  not  bring  his  suit  against  the 
stranger,  and  is  not  able  to  recompense  his  landlord 
for  the  damage  done,  has  not  the  latter  a  right  of 
action  against  the  stranger?  Waste,  technically, 
can  only  lie  against   the  tenant,  and    trespass  quare 

60  Freeman  v.  Headley,  33  N.  J.  L.  523;  Daniels  v.  Pond,  21  Pick. 
367,  32  Am.  Dec.  269;  Pettengill  v.  fivans,  5  N.  H.  54;  Wright  v. 
Roberts,  22  Wis.  161. 

61  Powell  V.  Dayton  etc.  Ry.  Co.,  16  Or.  33,  8  Am.  St  Rep.  251,  16 
Pac.  863;  Regan  v.  Luthy,  16  Daly,  413;  White  v.  Wagner,  4  Har. 
&  J.  373,  7  Am.  Dec.  674. 

62  See  ante,  sec.  570,  as  to  tenant's  right  to  sue  in  trespass  for 
injuries  to  his  premises. 

68  White  V.  Wagner,  4  Har.  &  J.  373,  7  Am.  Dec.  674. 
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clausum  fregit  may  only  be  brought  by  the  one  ax!tu- 
ally  or  constructively  in  possession.  The  wrong  of 
the  trespasser,  however,  is  an  injury  to  the  landlord 
as  well  as  the  tenant,  and  each  should  be  entitled  to 
recover  for  his  injury  separately  from  the  other. 

§  571  a.    Same— The  Form  of  Action.— We  have  shown 

that  the  correct  common-law  action  is  case  in  these 
circumstances,  and  though  some  courts  indicate 
that  waste  may  be  brought,^  it  is  probably  more 
nearly  correct  that  the  action  is  case  in  the  na- 
ture of  waste.  That  the  stranger  to  lands  owes  a 
duty  to  each  person  having  an  interest  therein  is 
clear,  and  under  the  reformed  procedure  it  is  not 
necessary  to  allege  the  wrong  in  any  precise  form, 
but  in  those  states  which  have  not  drawn  away  from 
the  common-law  forms  in  pleading,  this  wrong  to  the 
tenant  should  be  laid  in  trespass  qitare  clausum  fregit 
and  to  the  landlord  in  trespass  on  case  in  the  nature 
of  waste.  But  it  is  said  that  "when  the  cause  of  ac- 
tion alleged  is  an  injury  both  to  the  possession  and 
to  the  freehold,  affecting  both  plaintiffs,  though  in 
different  degrees,  a  tenant  for  life  and  the  remainder- 
man may  "join  in  case  for  the  recovery  of  dam- 
ages." ^ 

64  Oallfomla  Dry  Dock  Co.  v.  Armstrong,  17  Fed.  216.  See,  ante, 
Bcc,  570. 

as  Mclntire  t.  Westmoreland  Coal  Co.,  118  Pa.  St.  108,  11  Atl. 
806. 
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CHAPTER  XXXVII. 

INJUEY  TO  EIGHT  OP  POSSESSION  OP  PEBSONAL 
PEOPERTY— BY  POECE— TEESPASS. 

$  672.  This  cliapter. 

i  573.  Right  injured  by  trespass— Possession. 

S  574.  Trespass-— What  constitutes. 

i  575.  Same  continued— Injury  must  be  immediately  caused  by 

wrongful  act 

§  576.  Kinds  of  poesessioa  necessary. 

§  677.  Who  may  maintain  the  action. 

i  57S.  Trespass  by  officers  serving  wrlta 

§  572.  This  Chapter^  carrying  out  the  division  of 
wrongs  according  to  tlie  ways  in  which  they  may  be 
committed,  pursued  throughout  thisi  work,  only  thost? 
injuries  to  personal  property  which  are  caused  by 
force  or  trespass  are  considered. 

§  573i    Right   Injured  by  Trespass— Possession.— In 

the  wrong  committed  against  personal  property  by 
trespass,  the  same  rule  applies  as  in  trespass  to  real 
property,  the  right  injured  being  the  possessory 
right.*  "The  gist  of  trespass  to  personal  property  is 
the  injury  done  to  the  plaintiff's  possession.  The 
substance  of  the  declaration  is  that  the  defendant 
has  forcibly  and  wrongfully  injured  property  in  the 
possession  of  the  plaintiff.  To  maintain  the  action 
it  is  absolutely  essential  that  the  plaintiff  should 
have  had,  at  the  time  of  the  alleged  injury,  either 
actual  or  constructive  possession  of  the  property 
injured.^*  ^ 

1  Ante,  sec.  622  et  seq. 

s  Wilson  y.  Martin,  40  N.  H.  88,  and  10  Am.  Dea  546,  extenslTS 
notes  and  cases. 
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§  574,  Trespass— What  Constitutes.~lt  is  a  famil- 
iar and  fundamental  rule  that  any  unlawful  inter- 
ference with  or  exercise  of  acts  of  ownership  over 
property,  to  the  exclusion  of  the  owner,  con^itutes 
trespass  to  personalty.  It  may  be  actual,  forcible 
dispossession,  but  this  is  not  necessary,'®  Nor  is  it 
essential  that  the  act  be  characterized  by  a  wrong- 
ful intent,  it  being  sufficient  if  it  was  done  without 
such  intent,*  but  without  justifiable  cause  or  pur- 
pose, even  accidentally  or  by  mistake,^  or  by  neg- 
ligence.® It  being  necessary  that  the  act  com- 
plained of  as  trespass  shall  be  wrongful,  it  follows 
that  there  can  be  no  legal  trespass  resulting  from  a 
mere  accident.  Loose  expressions  are  found  in  the 
reports,  however,  that  it  is  not  "necessary  to  prove 
that  the  act  was  done  with  a  wrongful  intent,  it 
being  sufficient  if  it  was  without  a  justifiable  cause 
or  purpose,  though  it  were  done  accidentally  or  by 
mistake^';''  the  doctrine  being  applied  where  one 
goes  up  in  a  balloon  and  descends  upon  the  property 
of  another.  But  the  true  rule  applied  there  was  that 
such  person  must  be  held  for  the  natural  and  prob- 
able consequences  of  his  acts.® 

§  575^  Same  Continued— Injury  must  be  Immedi- 
ately Caused  by  Wrongful  Act.— it  is  the  invariable 

8  Phillips  v.  Hall,  8  Wend.  610,  24  Am.  Dec.  108;  Brlrtol  t.  Burt, 
7  Johns.  254,  6  Am.  Dec.  264;  Glbbs  t.  Chase,  10  Mass.  125;  Dexter 
y.  Ck)le,  6  Wis.  819,  70  Am.  Dec.  465;  Rand  y.  Sargent,  28  Me.  826,  89 
Am.  Dec.  626;  Hazelton  y.  Week,  49  Wis.  664,  35  Am.  Bep.  796,  6 
N.  W.  309. 

4  Stanley  y.  €kiylord,  1  Gush.  536,  48  Am.  Dec.  643;  Newsom  y. 
Anderson,  2  Ired.  42»  87  Am.  Dec.  406;  Jordan  y.  Wyatt  4  Oratt 
151,  57  Am.  Dec.  720;  Scott  y.  Shepard,  8  WUs.  411,  2  Black,  892. 

0  Dexter  y.  Cole,  supra;  Gnllle  y.  Swan,  19  Johns.  381,  10  Am. 
Dec  234. 

6  Perciyal  y.  Hickey,  18  Johna  257,  9  Am.  Dec.  210. 

7  Dexter  y.  <Me,  6  Wis.  819,  70  Am.  Dec.  465. 

8  Onille  y.  Swan^  19  Johns.  381,  10  Am.  Dec.  234. 

Torts,  VoL  n— 70 
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principle  that  the  injury  caused  by  the  wrong  of 
trespass  must  immediately  or  directly  result  there- 
from. Aj8  observed  in  some  of  the  old  cases,  if  the 
injury  be  done  by  the  act  of  the  party  himself  at  the 
time,  or  he  be  the  immediate  cause  of  it,  though  it 

m 

happen  accidentally  or  by  misfortune,  yet  he  is 
answerable  in  trespass.* 

Some  familiar  examples  of  the  application  of  the 
rule  may  be  given.  The  distinction  between  the 
injury  resulting  immediately  from  the  wrongful  act 
is  illustrated  by  the  old  case  of  a  log  thrown  in  the 
highway.  If,  at  the  time  of  its  being  thrown,  it  hit 
any  person,  it  is  trespass! ;  but  if,  after  it  be  thrown, 
any  person  receive  an  injury  by  falling  over  it,  it  is 
case.  An  infant  who  hires  a  horse,  and  uses  him 
with  such  violence  and  cruelty  that  he  dies,  is  liable 
in  trespass.  If  case  were  brought,  it  would  affirm 
the  contract,  the  plea  of  infancy  being  a  good  de- 
fense.**^ Unlawfully  distraining  an  animal,**  kill- 
ing an  animal,  such  as  a  dog,  although  wrongfully 
upon  the  premises  of  another,**  taking  away  fixtures 
which  have  been  temporarily  dissevered  from 
realty,**  are  held  to  be  trespass.  So  the  escaping 
orf  fire  set  upon  an  owner's  land  to  the  land  of 
another,  and  there,  though  unintentionally,  burning 
property,  is  held  to  be  trespass.** 

§  576,  Kinds  of  Possession  Necessary.— The  pos- 
session necessary  to  sustain  the  action  of  trespass 
must  be  either  actual  or  constructive.  The  "posses- 
sion is  constructive  when  the   property   is  either  in 

t  PerdTal  y.  Hickey,  18  JohnfL  257,  0  Am.  Dec.  210. 

10  Oampb^l  t.  Stakes,  2  Wend.  Id7,  19  Am.  Dec.  661. 

11  Dickson  v.  Parker,  3  How.  (Miss.)   219,  d4  Am.  Dec.  78. 

IS  Dodflon  T.  Mock,  4  Dev.  &  B.  146,  32  Am.  Dec.  677;  State 
T.  McDnffle^  84  N.  H.  523,  69  Am.  Dec.  516. 
IS  Wtedleigh  T.  Janyrin,  41  N.  H.  608,  77  Am.  Dec.  780. 
14  Jordon  y.  Wyatt,  4  Oratt  151,  47  Am.  Dec  720. 
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the  actual  custody  and  occupation  of  no  one,  but 
rightfully  belongs  to  one,  or  when  it  is  in  the  care 
and  custody  of  his  servant,  agent,  or  oyerseer,  or  in 
the  hands  of  a  bailee  for  custody,  carriage,  or  other 
care  or  service,  as  a  depositary,  mandatary,  carrier, 
borrower  or  the  like,  where  the  bailee  or  actual  pos- 
sessor has  no  vested  interest  or  right  to  the  benefi- 
cial use  or  enjoyment  of  the  property,  or  to  retain  it 
in  his  possession,  but  the  owner  may  take  it  into  his 
own  hands  at  pleasure.  But  where  the  general 
owner  has  parted  with  the  actual  possession  in  favor 
of  one  who  enjoys  the  exclusive  right  of  present  pos- 
session and  enjoyment,  retaining  to  himself  only  a 
reversionary  interest,  the  possession  is  that  of  the 
lessee  or  bailee,  who  alone  can  maintain  an  action 
of  trespass  for  a  forcible  injury  to  the  property.*^^ 

'    §  577.    Who  may  Maintain  the  Action.— The  injury 

being  to  the  right  of  possession,  it  follows  than  any- 
one, though  not  the  owner  of  personalty,  but  who  is 
charged  temporarily  with  the  possession,  may  main- 
tain 4Ln  action  for  trespass.  As,  for  example,  a 
bailee,^^  or  a  person  having  possession  under  a 
claim  of  proi)erty,  either  general  or  special,*^  or  even 
a  stranger  or  wrongdoer/®  or  a  tenant,^^  or  an 
agister  of  cattle,*^  or  an   ofScer  holding  property 

15  Wilson  T.  Martin,  40  N.  H.  88. 

16  Canon  v.  Plrater,  6  Odd.  565;  Bardlet  v.  Mnrray,  8  Vt.  802,  21 
Am.  Dec.  688;  Ccfwiag  t.  Snoiw,  11  Mass.  416;  Ontcalt  t.  Dnrllng, 
25  N.  J.  Lb  448;  Pullman  Palace  Oar  Co.  t.  Gaom,  €8  Tenn.  68^  42 
Am.  St.  Bep.  902,  28  S.  W.  70. 

17  PorkinB  t.  Weston,  8  Cnsli.  649;  Oannon  t.  Kinney,  8  Beam. 

9. 

It  Potter  T.  Washbnm,  18  Vt  668,  87  Am.  Dec.  616;  Odlome  t. 
OoUegr,  2  K.  H.  66,  9  Am.  Dec  89;  Brown  t.  Ware,  25  Ma  411; 
Fletcher  t.  Oole,  26  Vt  170. 

19  OUeon  T.  Wood,  20  111.  87. 

so  Hjde  T.  Stones  7  Wend.  854,  22  Am.  Dec.  682. 
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under  an  execution,**  may  maintain  the  action. 
This  rule  does  not  apply  to  a  servant,  however,  as 
his  possession  is  the  legal  possession  of  the  master 
only.**  An  ofllcep  or  his  deputy  who  has  taken  per- 
sonalty on  process  may  maintain  trespass  against 
one  who  forcibly  takes  it  away  from  him.**  A 
second  motgagee  may  maintain  the  action  against  a 
stranger.** 

§  578^   Trespass  by  Officers    Serving    Writs.— The 

general  doctrine  underlying  the  responsibility  of 
officers  in  the  execution  of  process  has  been  conj- 
sidered  in  a  previous  chapter.^  Looking  to  these 
principles  it  may  be  seen  that  an  officer  who  acts 
under  process  which  is  apparently  void,  or  which  10 
not  regular  on  its  face,  becomes  a  trespasser.*®  If 
an  officer  in  good  faith  executes  a  writ  fair  on  its 
face,  he  is  protected,  though  there  is  no  judgment 
upon  which  to  base  it  So  if  an  officer  in  good  faith 
acting  under  such  a  writ  seizes  and  sells  property, 
he  cannot  be  held  in  trespass.*'^  As  waa  found  in 
the  consideration  of  official  liability,  there  is  con- 
flict as  to  whether  the  officer  is  justified  in  acting 
upon  process  regular  on  its  face  but  which  he  learns 

SI  Whitney  t.  Ladd,  10  Yt  165;  Glbbs  t.  Chase,  10  Mass.  126. 
22  BloBB  y.  Holman,  2  Owen,  52;  Tuthill  y.  Wheeler,  6  Barb.  862. 
28  Whitney  y.  Ladd,  10  Yt  165;  Olbbs  y.  Chase,  10  Mass.  126. 

24  White  y.  Webb,  15  Conn.  302. 

25  Ante,  c.  13,  sees.  176-179. 

26  state  y.  Page,  1  Spear,  408,  40  Am.  Dec.  60S:  Coltralne  y.  M<s 
Calne,  3  Dey.  308,  24  Am.  Dec.  256;  Oogbum  y.  Spence,  16  Ala.  640. 
60  Am.  Dec.  140;  Barker  y.  Stetson,  7  Gray,  53,  66  Adl  Dea  467; 
Fisher  y.  McGlrr,  1  Gray,  1,  61  Am.  Dec.  381. 

27  Hamner  y.  Ballantyne,  13  Utah,  324,  57  Am.  St  R>^.  736^  44 
Pac.  704;  Clay  v.  Oaperton,  1  T.  B.  Mon.  10,  16  Am.  Dec  77; 
Spragne  y.  Blrchard,  1  Wis.  457,  60  Am.  Dec.  393;  Kenlstoa  t. 
Little,  80  N.  ET.  318,  64  Am.  Dec.  297;  Townsly  etc.  Dry  Goods  Co.  y. 
Fuller,  68  Ark.  181,  41  Am.  St  Re?).  97,  24  S.  W.  108;  Emery  t. 
Hapgood,  7  Gray,  66,  66  Am.  Dec.  469. 
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from  other  sources  that  it  is  not  a  valid  writ,  some 
holding  that  he  will  not,^  other  courts  holding  that 
he  will  be.**  We  have  sufficiently  discussed  this 
matter  and  expressed  our  views,  and  refer  the  reader 
to  a  former  section.** 

Aside  from  any  such  questions,  there  are  some 
other  very  imi>ortant  considerations  which  enter 
into  the  matter  of  his  liability  when  acting  under  a 
writ.  An  officer  can  justify  himself  only  by  a  strict 
compliance  with  his  process  or  authority.  If  he 
transcends  the  limits  of  his  authority,  he  becomes  a 
trespasser  from  the  beginning.**  It  is  held,  how- 
ever, that  this  rule  should  not  be  applied  except 
where  there  has  been  a  clear  and  substantial  viola- 
tion of  rights;**  that  a  mere  omission  or  neglect  of 
duty  will  not  give  occasion  for  the  application  of  the 
rule.**  But,  clearly,  an  officer  who  carelessly  and 
roughly  handles  property  seized  under  a  writ  so  as 
to  injure  and  break  it,  is  a  trespasser.**  And  so 
does  a  sheriff  become  a  trespasser  by  levying  upon 
the  property  of  a  third  person  not  a  party.**  The 
common-law    principle  that  a   man's   house  is    his 

28  Grace  y.  Mitchell,  31  Wis.  533,  11  Am.  Bep.  618. 

29  Healine  y.  Beeoe,  54  Ohio  St.  599,  56  Am.  St  Rep.  736,  44  N. 
B.  269. 

so  Ante,  Bee.  177. 

81  BoBtofi  etc.  R.  R.  Go.  y.  Small,  85  Me.  462,  85  Am.  St.  Rep.  379, 
27  Atl.  349;  Brock  y.  Stlnson,  108  Mass.  521,  11  Am.  St.  Rep.  300; 
Ross  y.  Philbrick,  39  Me.  29;  Brackett  y.  Vininpr,  49  Me.  356;  Smith 
r.  Gates,  21  Pick.  55;  Williams  y.  lyes,  25  Conn.  568;  Dehm  y. 
Hinman,  56  Gomi.  820,  15  Atl.  741. 

82  Paul  y.  Slason,  22  Yt.  231,  54  Am.  Dec.  75. 

88  Waterbury  y.  Lockwood,  4  Day,  257,  4  Am.  Dec.  215. 

84  State  y.  Deyitt,  107  Mo.  573,  27  Am.  St  Rep.  440,  17  S.  W. 

900. 

86  Bishop  y.  McGUlis,  80  Wis.  575,  27  Am.  St  Rep.  68,  5  N.  W. 
779;  Charles  y.  Haskins,  11  Iowa,  329,  77  Am.  Dec.  148;  Van  Pelt 
T.  Littler,  14  Cal.  194;  Horan  v.  People,  10  111.  App.  21;  Turner 
T.  SteBon,  187  Mass.  191;  Lammon  y.  Feusier,  111  U.  S.  17,  4  Sup. 
Ot  Rep.  286. 
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castle,  and  that  it  shall  be  free  from  forcible  intra- 
sion,  appliee,  in  the  absence  of  statute  to  the  conh 
traiy,  to  the  execution  of  civil  process,  and  does  not 
authorize  an  officer  to  force  oj^n  the  outer  door  of  a 
dwelling.** 

86  state  T.  Beckner,  132  Ind.  87t  82  Am.  St.  Bep.  267,  81  N.  II. 
960;  2  Freeman  on  Bxecatlona^  sec.  286;  Snydacker  v.  Brosse,  01 
111.  867,  90  Am.  Dec.  661;  Curtis  v.  Hubbard,  1  HUl,  886;  Cortli  ▼• 
Hubbard,  4  HIU,  847,  40  Am.  Dec.  282. 
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CHAPTER  XXXVIIL 

INJUBT  TO  TANGIBLE  PERSONAL  PROPEHTT 
(WITHOUT  FORCE)—  CONVERSION—  CON- 
FUSION—NEGLIGENCE. 

S  5718.    Penonal  property  defined. 

f  680.    Wliat  wrongs  may  be  done  to  penonal  property. 

S  581.    Unlawful  taking  and  detention. 

§  582.  Wrongful  appropriation  of  personalty— Tbe  wrong  of  con- 
Tendon. 

S  583.    Same— Wbat  constitutes  conversion— lUastratiFe  cases. 

S  584.    Same-Specially  of  bailee's  liability. 

8  586.    Same— Officer  making  levy  and  sale. 

S  586L    Liability  of  Innocent  Uma  flde  pnrcbasers. 

S  587.    Demand  when  necessary. 

S  588.    Wbo  may  complain  of  conversion— Title. 

S  589.    Property  subject  to  conversion. 

§  590.  Detention  or  conversion  of  removable  annexations  to  land- 
Fixtures. 

8  59L  Things  annexed  to  realty  by  agreement— When  fixtures 
and  when  not— The  general  principle. 

8  692.    Same— As  between  landlord  and  tenant 

I  596.    Same— Rights  of  Innocent  purchasers. 

8  694.  Annexations  or  construction  of  buildings  on  land  of  an- 
other by  mistake. 

8  695.  Property  of  another  taken  by  mistake  or  trespass  and  con- 
verted into  different  form— Bights  of  parties. 

8  596.    Injury  to  personalty  by  negligence. 

8  597.    Ck>nfU8lon  or  commingling  of  goods. 

§  579,  Personal  Property  Defined.— The  term  "per- 
sonal property,"  as  generally  understood,  has  refer- 
ence to  the  right  or  interest  which  one  has  in  things 
peivonal.  Bnt  personal  property  is  distingnishaible 
from  things  personal  as  the  latter  is  used  sometimes 
in  connection  with  chattels  real.  The  essential  idea 
of  personal  property  is  that  of  property  in  a  thing 

(IIH) 
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moyable  or  separable  from  the  realty,  or  of  perish- 
ability,  or  possibility  of  brief  duration  as  compared 
with  the  owner's  life  in  a  thing  real.^  The  great 
bnlk  of  i>er8onal  property  has  no  connection  with 
land.  But  there  are  certain  kinds  of  property 
clashed  as  personal,  which  by  reason  of  the  relation 
to  real  property  deserve  special  mention  in  this  con- 
nection, viz.,  things  annexed  to  realty,  by  agreement, 
things  a  part  of  realty  classed  as  ferae  naturae,  but 
capable  of  separation  by  agreement  of  parties,  so  as 
to  change  its  character,  and  things  produced  by  land 
through  the  work  of  man — fructus  industriales.  It. 
is  not  within  the  province  of  this  work  to  consider! 
in  detail  the  substantive  character  of  these  classes 
of  property,  nor  the  rights  of  owners  and  possessore, 
only  80  far  as  it  may  be  necessary  in  the  discussion 
of  the  injuries  that  may  be  done. 

§  580.  What  Wrongs  may  be  Done  to  Personal  Prop- 
erty.— In  the  consideration  of  rights  of  property  at 
common  law  the  rights  of  an  owner  were  not  of  so 
much  consequence  as  were  the  rights  of  possession, 
in  many  instances  the  one  who  had  the  right  to  the 
immediate  possession  being  regarded  as  the  true 
owner,  the  right  of  ownership  being  protected  often 
through  the  medium  of  rights  of  possession.  The 
complicated  theories  which  grew  up  under  the 
common  law  with  respect  to  the  possession  of  realty 
had  their  influence  upon  the  subject  of  personal 
property.  We  see  traces  of  the  idea  that  the  one 
who  may  have  a  right  to  the  immediate  possession 
of  personal  property,  has  the  right  to  resort  to  the 
possessory  remedies,  in  the  form  of  allegation 
adopted  and  followed  in  the  petition  of  replevin 
under  our  codes :  Defendant  is  entitled  to  the  imme- 

1  Bouvier's  Dictionary,  327;  2  Blackstone's  Commentaries,  14. 
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diate  possession  of  the  following  property^  etc.  In 
American  jurisprudencey  howeyer^  in  ail  judicial 
proceedings  the  tendency  is  to  regaixl  the  rights  of 
the  real  party^  or  the  real  owner,  although  there  are 
still  those  who  have  possessory  rights  whose  right 
and  duty  it  is  to  take  whatever  action  may  be  neces- 
sary to  protect  the  property. 

In  the  discussion  of  the  wrongs  or  injuries  to  per- 
sonal property,  the  language  of  a  learned  English 
writer  10  particularly  forceful:  ^^It  must  be  remem- 
bered that  although  forms  of  action  are  no  longer 
with  us,  causes  of  action  are  what  they  were  and 
cases  may  still  occur  where  it  is  needful  to  go  back 
to  the  vanished  form  as  the  witness  and  measure  of 
subsisting  rights.  The  sweeping  protection  given 
to  rights  of  property  at  this  daj  is  made  up  by  a 
number  of  theoretically  distinct  causes  of  action. 
The  disturbed  possessor  had  his  action  of  trespass 
(in  some  special  cases  replevin) ;  if  at  the  time  of  the 
wrong  done  the  person  entitled  to  possess  was  not  in 
actual  possession  his  remedy  was  detinue,  or,  in  the 
developed  system,  trover.  An  owner  who  had 
neither  possession  nor  the  immediate  right  to  pos- 
session could  redress  himself  by  a  si>ecial  action  on 
the  case, which  did  not  acquire  any  technical  name."^ 
The  injuries  which  may  be  done  to  personal  prop- 
erty are:  1.  Abuse  or  damage  to  the  same  while  in 
possession  of  the  legal  owner,  or  when  in  the  tem- 
porary custody  of  another.  This  may  be  by  (a)  tres- 
pass, or  (b)  by  careless  or  negligent  acts  of  another. 
And  2.  By  an  unlawful  taking,  in  the  first  instance, 
or  by  an  unlawful  detention  where  the  property 
came  into  possession  lawfully  in  the  first  instance, 
or  by  unlawfully  converting  them  to  one's  own  use. 
The  wrong  of  trespass  has  already   been  considered 

t  PoUock  on  Torts,  417. 
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in  a  separate  chapter,  because  of  the  character  of 
the  wrong  committed.* 

§  581.  Unlawful  Taking  and  Detention.— The  orig- 
inal act  of  taking  personal  property  unlawfully  may 
be  a  trespass,  and  the  wrong,  if  the  property  re- 
mains in  the  possession  of  the  wrongdoer  may  be 
remedied  in  two  ways,  viz.,  by  an  action  of  trespass, 
for  the  recovery  of  diamages,'*  or  the  owner  of  the 
property  may  recover  back  the  property  in  specie,  by 
the  action  of  replevin  with  or  without  damages  for 
the  wrongful  detention.  An  unlawful  taking  of 
personal  property  may  be  accomplished  in  a  variety 
of  ways,  instances  of  which  will  appear  in  the  dis- 
cussion of  this  chapter,  particularly  with  reference 
to  the  wrong  of  conversion,  as  the  wrong  committed 
does  not  usually  end  with  the  mere  unlawful  taking, 
but  it  is  what  ordinarily  occurs  subsequenft  thereto 
that  occupies  the  attention  of  the  courts.  Usually, 
when  there  is  either  an  unlawful  taking  and  deten- 
tion of  the  proi)erty,  or  a  lawful  taking  and  an  unlaw- 
ful detention,  there  is  some  dispute  of  ownership  or 
title,  the  tort  or  wrong  consisting  of  the  disregard  of 
the  rights  of  the  rightful  owner  on  the  part  of  the 
wrongdoer,  in  the  taking  or  detention.  Originally, 
in  England  there  were  two  remedies  pursued  for  the 
redress  of  the  wrongful  detention,  the  right  to  pur- 
sue each  depending  ux>on  the  manner  in  which  the 
property  came  into  the  possession  of  the  wrongdoer. 
If  the  wrong  consisted  only  in  the  wrongful  deten- 
tion, after  property  came  infto  the  i>ossession  of  the 
wrongdoer,  either  lawfully  or  unlawfully,  the  injury 
was  redressible  by  the  action  of  detinue.  We  And 
this  form  of  action  still  recognized  in  some  states." 

s  Ante,  c.  87. 

4  Ante,  sec.  673. 

B  Alabnma:  Adler  r.  Preetwood,  122  Alft.  3fi7.  24  South.  900. 
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The  wrong  redressed  by  the  action  of  replevin  orig- 
inally at  common  law  consisted  in  the  mere  unlawful 
taking,  unlawful  detention  not  being  sufficient 
to  sustain  the  action,  and  it  was  limited  to 
unlawful  distreBS  of  property  of  a  tenant  by  a 
landlord*  Later  it  was  extended  to  embrace  the 
wrongs  of  either  unlawful  taking  or  detention 
or  both,  and  became  an  action  essentially  to 
recover  the  possession  of  chattels  as  distinguished 
from  actions  in  trespass  or  trover  to  recover 
damages  for  the  seizure  or  for  the  value  of  property. 
Replevin  has  most  generally  been  adopted  as  the 
remedy  for  all  unlawful  detentions.  If  the  one  who 
has  so  unlawfully  taken  the  goods  of  another,  or  who 
unlawfully  detains  them,  goes  a  step  further  and 
disi>oses  of  them,  an  additional  wrong  is  committed 
called  conversion,  which  is  redressible  in  an  action 
of  trover  or  conversion.*  An  extended  discussion 
of  the  wrongs  of  unlawful  takings  and  detentions  of 
I>er8onal  property  would  lead  us  into  a  consideration 
of  the  law  relating  to  disputed  claims  or  titles  to 
personal  property  and  the  law  of  replevin.  The 
wrong  usually  arises  by  reason  of  relations  between 
mortgagors  and  mortgagees  of  chattels,  landlord  and 
tenant,  bailor  and  bailee,  etc.,  or  where  an  officer 
makes  a  wrongful  levy  upon  proi>erty.  The  latter 
topic  has  been  sufficiently  considered  elsewhere.^ 
And  a  special  consideration  of  the  action  of  re- 
plevin, the  remedy  for  the  wrong,  is  not  called  for  in 

Tennessee:  Bobb  t.  Oherry,  98  Tenn.  72,  38  S.  W.  412. 

TirffMa:  Brown  v.  Pollard,  80  Va.  696*  17  S.  H.  6. 

West  Yirffinia:  Boblnson  ▼.  Woodford,  87  W.  Va.  877,  16  S.  B. 

e02. 

6  Siimott  T.  Feiock,  166  N.  Y.  444,  80  Am.  St  Rep.  736,  59  N. 
IL  265;  Bicbardson  t.  Beed,  4  Gray,  441,  64  Am.  Dec.  77;  Glldas 
T.  Croaby,  61  Mlcb.  418.  28  N.  W.  153. 

7  Ante,  c.  18,  sees.  178,  179.  Bepleyln  against  officer:  See  25  Am. 
St  Bep.  266-269,  note. 
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or  in  iguarance  of  the  rights  of  the  owner.**  The 
intent  of  the  wrongdoer  is  of  little  consequence 
unless  it  be  malicious,  the  effect  of  the  act  being 
what  constitutes  the  conversion.**  A  wrongful  de- 
livery of  goods,  either  negligently  or  willfully  made^ 
by  ODie  who  has  been  intrusted  with  their  custody 
is  conversion.*'' 

§  583.  Same— What  Constitutes  Conversion— Illus- 
trative Cases. — ^In  this  section  a  collection  of  the  re- 
sults of  adjudicated  cases  by  way  of  illustration  is 
made.  It  is  conversion  for  an  agent,  even  in  good 
faith,  to  take  property  of  another  without  his  con- 
sent, in  ignorance  of  the  true  owner's  title,  and  de- 
liver the  same  to  his  principal,*®  or  when  an  agent^ 
acting  for  ome  claiming  to  be  the  owner  of  property, 
makes  a  sale  without  authority,  it  constitutes  con- 
version.*^  An  agent  or  servant  acting  for  his  prin- 
cipal or  master  is  liable  notwithstanding  he  acts 
for  another.^  Even  an  auctioneer  or  broker  is 
liable  for  a  sale  made,  if  such  sale  constitutes  a  con- 
is  Omaba  etc.  R.  Ck>.  v.  Tabor,  IB  Colo.  41,  16  Am.  St  Bep.  185, 
21  Pac.  925;  liiUer  v.  WUson,  96  Ga.  507,  68  Ajn.  St  Rep.  819,  25 
S.  B.  578;  Lee  v.  Mathe'wv,  10  Ala.  682,  44  Am.  Dec.  498;  McPbeters 
T.  Page,  83  Me.  284,  23  Am.  St  Bep.  772,  22  Atl.  101. 
16  Gibbona  y.  Farwell,  68  Mich.  344,  6  Am.  St  Rep.  SOL  29  N.  W. 


17  Hobb0  Y.  Ohlcago  etc.  Go.,  98  Ga.  576,  58  Am.  St  Bep.  820» 
25  S.  B.  5S4. 

18  Lee  Y.  MathewB,  10  Ala.  682,  44  Am.  Dec.  496;  Miller  y.  Wilson, 
98  Ga.  567,  58  Am.  St  Rep.  319,  25  S.  B.  578;  McPheten  Y.  Page, 
83  Me.  234,  23  Am.  St  Rep.  772,  22  Atl.  101. 

It  KlmbaU  y.  Blllinga,  55  Me.  147,  92  Am.  Dec.  581. 

20  Maine:  BicPbetera  y.  Page,  83  Me.  284,  23  Am.  St  Rep.  772, 
22  AtL  101;  Wing  y.  MUllken,  91  Me.  387,  64  Am.  St  Rep.  288^  40 
Aa  18& 

Jfew  York:  WiHlama  y.  Merle,  11  Wend.  80,  25  Am.  Dec  604. 

Masaaehuaens:  Ooles  y.  Glaiic,  8  Gnsb.  899. 

T§rmon$:  Oonrtls  y.  Cane,  32  Vt  232,  76  Am.  Dec.  174. 
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version.*^  Sale  by  a  broker,  in  good  faith,  of  prop- 
erty which  has  been  stolen,  is  conversion.**  It  is 
conversion  for  a  commission  merchant  to  sell  mort- 
gaged property  even  without  knowledge  of  the  lien.** 
Removal  or  sale  of  mortgaged  chattels  without  con- 
sent or  authority  of  the  mortgagee  constitutes  con- 
version.** A  wrongful  delivery  of  goods  of  a  third 
person,  while  in  the  custody  of  a  partnership  by  one 
member  thereof,  is  conversion  for  which  the  partner- 
ship is  liable.*^  And  so  may  one  partner  maintain 
trover  against  a  stranger  to  whom  his  copartner 
transfers  partnership  property  in  fraud  of  the  part- 
nership.** Where  property  which,  from  its  nature, 
IB  not  susceptible  of  an  actual,  immediate  and  com- 
plete delivery,  but  which  is  capable  of  a  mere 
symbolical  delivery,  is  sold,  refusal  by  one  to  allow 
the  same  to  be  removed,  and  sale  thereof  to  another, 
is  conversion.*''  Unqualified  refusal  to  deliver  prop- 
erty to  one  entitled  to  its  possession,  based  on  an  as- 
sertion of  title,  is  conversion,  even  though  actual  de- 
livery is  impossible.*®    And  so  is  the  refusal  by  one 

SI  Robinson  t.  Bird,  168  Mem.  867,  86  Am.  St  Rep.  496,  83  N.  E. 
891. 

25  Fort  Y.  Wells,  14  Ind.  App.  631,  66  Am.  St  Rep.  316,  43  N.  B. 
1S6;  Swim  v.  WUsoa,  90  Oal.  126,  26  Am.  St  Rep.  110,  27  Pac.  83. 

S8  Brown  t.  OampbeH  Ck>.,  44  Kan.  237,  21  Am.  St.  Rep.  274,  21 
F&e  492. 

24  National  Bank  of  Commerce  v.  City  of  Morris,  114  Mo.  266,  36 
Am.  St  Rep.  764,  21  S.  W.  611. 

S6  Oeorgia:  Hobbs  t.  Gbicago  Paclclng  etc.  Ck>.,  98  Ga.  676,  68 
Am.  St  Rep.  820,  26  8.  B.  684. 

PeuMylmnia:  Nisbet  f.  Patton,  4  Rawle,  120,  26  Am.  Dec.  122. 

yew  7arh:  Holbrook  t.  Wight,  24  Wend.  169,  88  Am.  Rep.  607. 

26  McNair  t.  Wilcox,  121  Pa.  St  437,  6  Am.  St  Rep.  799,  16  Atl. 

676. 

27  Kellogg  Newspaper  Go.  ▼.  Peterson,  ia2  111.  168,  68  Am.  St  Rep. 

800,  44  N.  B.  411. 

28  Hartford  Ice  Go.  ▼.  Greenwood  Go.,  61  Gonn.  166,  29  Am.  St 

Rep.  180,  28  AU.  91. 


^ 
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in  possession  to  deliver  up  goods  sold  upon  condi- 
tional sale.^  It  is  conversion  if  an  innocent  pur- 
chaser of  property  at  a  judicial  sale  under  an  im- 
proper writ  takes  possession  of  it  and  sells  it^  So 
is  a  purchaser  of  property  taken  by  a  trespasser 
equally  guilty  with  the  latter,  whether  ignorant  or 
informed  of  the  true  ownership.*^  So  where  one 
buys  a  horse  from  one  who  has  no  right  to  sell  him, 
and  thereafter  exercises  dominion  over  him  by  let- 
ting him  out  for  hire,  there  is  conversion.^  It  is 
conversion  if  one  hires  a  horse  to  be  driven  to  one 
place,  but  instead  drives  him  to  another.®*  This  is 
denied  in  Iowa  upon  the  theory  that  driving  the 
horse  beyond  the  place  for  which  it  is  hired  does  not 
constitute  an  exercise  of  dominion  over  it  in  repudia- 
tion of  or  inconsistent  with  the  owner^s  rights.** 
But  the  rule  is  applied  also  to  carriage  by  a  common 
carrier  where  the  latter  deviates  from  the  regular 
route  and  goods  are  lost**  Delivery  of  goods  by  a 
common  carrier  to  a  person  not  entitled  to  the  same 
is  conversion.*®    A  purchase,   though  made  in  good 

29  Boiling  y.  Kirbj,  90  Ala.  215,  24  Am.  St  Bep.  789,  7  South.  914. 

80  Heberling  v.  Jaggar,  47  Minn.  76»  28  Am.  St  Bep.  831,  49  N. 
W.  396. 

SI  Omaha  etc.  B.  Co.  t.  Tabor,  13  Cola  41, 16  Am.  St  Bep.  186,  21 
Pac.  925. 

82  Gllmore  v.  Newton,  8  Allen,  171,  86  Am.  Dec.  749. 

88  Woodman  v.  Hubbard,  25  N.  H.  67,  67  Am.  Dec.  310;  ante^ 
sec.  26;  Malaney  v.  Taft,  60  Vt  671,  6  Am.  St  Bep.  136,  16  AtL 
826;  Boiling  v.  Kirby,  24  Am.  St  Bep.  816,  note. 

84  Doollttle  v.  Shaw,  92  Iowa,  348,  64  Am.  St  Bep.  662,  60  N.  W. 
621. 

85  PhiUipR  Y.  Brigham,  26  Ga.  617,  71  Am.  Dea  227;  Wheelock 
v.  Wheelwright  6  Mass.  104;  Bailroad  Oo.  ▼.  O'Donnell,  49  Ohio 
St  489,  34  AnL  St  Bep.  679,  32  N.  E.  476. 

86  Indianapolis  B.  B.  Co.  t.  Hemdon,  81  111.  143;  Gibbons  t. 
Farwell,  63  Mich.  344,  6  Am.  St  Bep.  301,  29  N.  W.  855;  Bsmay  t. 
Fanning,  6  How.  Pr.  228;  Coykendall  t.  Baton,  65  Barb.  188;  Penn« 
B.  B.  Co.  v.  Stem,  119  Pa.  St  24,  4  Am.  St  Bep.  626,  12  AtL  766. 
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faith  from  one  liaying  actual  poBsession  of  property, 
but  unlawfully^  and  an  actual  taking  of  the  same 
under  such  purchaee,  is  an  act  of  trespass  or  con- 
version.''' The  same  principle  applies  here  as  in 
trespass  to  realty,*®  viz.,  that  one  cotenant  of  a 
chattel  cannot  ordinarily  sue  his  cotenant  unless 
there  is  such  an  act  as  is  inconsistent  with  the  joint 
ownership,  such  as  destruction  of,  or  sale  of,  the 
common  property.^ 

§  584^1   Same— Specially   of  Bailee's  Liability.— The 

measure  of  care  to  be  exacted  of  a  bailee  of  goods 
will  depend  upon  the  kind  of  bailment  Speaking  of 
the  responsibility  of  bailees  in  a  recent  decision,  it 
is  said:  '^A  bailee  is  not  liable  in  trover  for  a  loss  of 
property  through  larceny  from  him,  or  because  of 
negligence  resulting  in  its  destruction.*®  If  the 
bailee  undertakes  to  carry  the  proi^erty  to  the 
owner,  and  fails  to  do  so,  and  it  is  subsequently  lost 
while  in  his  possession,  through  no  positive  miscon- 
duct of  his,  he  is  not  liable  for  conversion.*^  .... 
But  if  he  does  any  affirmative  act  inconsistent  with 
the  bailment,  and  is  known  to  be  so,  trover  will  lie 
against  him.*"  ....  And  if,  having  notice  of  the 
claim  of  the  true  owner,  he  delivers  the  property  to 

87  California:  Harpendlng  ▼.  Meyer,  66  Cal.  667. 
Massachusetts:  Stanley  t.  Gaylord,  1  Gusb.  636,  48  Am.  Dec.  64S. 
MieMgan:  Tnido  y.  Anderson,  10  Mlcb.  868,  81  Am.    Dec.    796; 

Hake  v.  Bnell,  60  Mich.  90,  14  N.  W.  710. 

Oregon:  Yelsian  ▼.  Lewis,  15  Qr.  639,  3  Am.  St.  B^.  184,  16  Pae. 
631. 

88  Ante,  eec.  629. 

89  Ck>wan  y.  Buyers,  Oooke,  63,  6  Am.  Dec.  668;  Permlnter  y. 
KeUy,  18  Ala.  716,  64  Am.  Dec.  177;  Wln«  y.  MUllken,  91  Me.  887, 
64  Am.  St  Rep.  238,  40  Atl.  138. 

40  Hawkins  y.  Hoffman,  6  Hill,  686»  41  Am.  Dec.  767;  Packard 
y.  Getman,  4  Wend.  613,  21  Am.  Dec.  166. 

41  Farrar  y.  Rollins,  37  Vt  295. 
48  Jones  y.  HodgkinB,  61  Me.  480. 

Torts,  VoL  n— 71 
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another  person,  or  permits  another  to  take  it  out  of 
his  possession,  whereby  it  is  lost  to  the  plaintiff,  he 
is  liable  for  its  value  in  this  form  of  action.'^  ^    The 
delivery  of  goods  to  a  wrong  person,  though  inno- 
cently, is  ordinarily  considered  to  be  a  conversion.** 
It  is  conversion  for  a  carrier  to  permit  an  officer  to 
take  goods  which  it  is  carrying,  if  the   officer  does 
not  have  a  legal  right  to  do  so.'**    But  a  warehouse- 
man is  held  in   Massachusetts   not   liable   where  he 
unlocks  his   warehouse  ui)on  demand   of  an  officer, 
and  shows  him   particular  goods  of  another  stored 
there,  whereupon   the  officer   levies  upon  the  same, 
although  the  goods  levied  upon  do  not  belong  to  the 
one  named  in  the  writ"**    It  may  be  laid  down  as  an 
invariable  rule  that  wrongful  delivery  by  a  bailee  or 
carrier  constitutes  conversion.'*'' 

§  585^   Same— Officer  Making    Levy  and  Sale.— in 

the  discussion  of  the  doctrines  of  official  liability  the 
principles  of  law  governing  the  responsibility  of  the 
executive  officer  of  the  court  acting  under  process 
are  shoi?vTi.'*®  An  officer  acting  under  void  process, 
process  void  on  its  face,  becomes  liable  in  trespass 

48  BoUlng  V.  Klrby,  90  Ala.  216,  24  Am.  St  Rep.  780,  7  Sooth. 
014;  Dearboorn  v.  Union  Nat  Bank,  68  Me.  273;  PhiOlps  v.  Brig- 
ham,  26  G&.  617,  71  Am.  Dec.  227;  Pennsylvania  R.  B.  Ck).  v. 
Stem,  110  Pa.  St  24,  4  Am.  St  Rep.  626,  12  Atl.  766. 

44  Union  Stockyard  etc.  Co.  v.  Mallory,  167  lU.  664,  48  Am.  St 
Rep.  d41,  41  N.  B.  888. 

40  Gibbous  T.  Farw^,  68  Mich.  d44,  6  Am.  St  Rep.  301,  20  N. 
W.  866;  Kiff  y.  Old  CMony  etc.  Ry.  Go.,  117  Mass.  501,  10  Am. 
Rep.  420. 

46  Gleg;^  T.  Boston  Waiehoase  Co.,  140  Mass.  464^  14  Am.  St 
Rep.  436,  21  N.  B.  877. 

47  SaTage  v.  Darling,  161  Mass.  6,  23  N.  B.  234;  Hubbell  r. 
Blandy,  87  Mich.  200,  24  Am.  St  Rep.  164,  40  N.  W.  602;  Hill  ▼. 
Hayes,  38  Gonn.  682.  If  he  acts  as  a  mere  conduit,  held,  not  liable: 
Nanson  v.  Jacob,  03  Mo.  801,  3  Am.  St  Rep.  631,  6  S.  W.  246. 

48  Ante,  sec.  176. 
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far  acting  under  it.*^  So  where  an  officer  seizes  and 
sells  property  under  an  execution,  he  may  justify,  in 
a  suit  for  damages  against  him  in  consequence  there- 
of, without  producing  the  judgment,  though  he  knew 
of  irregularities  or  defects  that  rendered  it  voidable; 
and  he  will  be  regarded  as  having  acted  in  good 
faith,  when  the  writ  is  fair  on  its  face,  and  he  is  not 
advised  that  there  ia  no  judgment,  or  that  it  was 
void.  In  an  action  against  him  for  conversion  the 
execution  is  admissible  as  tending  to  show  justifica- 
tion for  his  action.*^  Where  he  has  knowledge  dehors 
the  writ,  he  may  either  serve  or  refuse  to  serve  the 
same,  without  rendering  himself  liable.'*  An  officer 
renders  himself  liable,  however,  if  he  levies  upon  and 
sella  property  of  a  person  a  stranger  to  the  writ"" 
If  a  sheriff,  after  taking  proi)erty  under  a  writ  of 
replevin,  is  served  with  notice  of  a  claim  of  owner- 
ship of  the  property  by  a  third  person,  he  renders 
himself  liable  in  trover  to  such  person  if  he  delivers 
the  property  to  the  plaintiff  in  replevin  and  such 
claim*  of  ownership  is  proved.**  An  officer  renders 
himself  liable  for  conversion  where  he  seizes  part- 
nership ppox>erty  under  an  execution  against  a  per- 
son claimed  to  be  a  member  of  such  partnership,  but 
who  is  not  in  fact.*^  It  is  not  conversion  for  an 
officer  to  levy  upon  partnership  property  under  an 
execution    against   an   individual    member   of   such: 

4t  Ante,  flee.  178;  Bishop  y.  McGUUa,  80  Wis.  675,  27  Am.  St 
Hep.   63,   60  N.   W.   779. 

so  Hamner  t.  Ballantyne,  18  Utab,  824,  57  Ant  St  Rep.  788,  44 
Pac.  704. 

51  Henline  ▼.  Beeae^  64  Ohio  St  599,  66  Am.  St  Bep.  786,  44  N. 
B.  269. 

5S  State  V.  Hadlock,  52  Mo.  App.  207;  Agnew  t.  Wilson,  46  lU. 
App.  206;  Burgln  v.  Baplee,  100  Ala.  438,  14  South.  206. 

68  Welter  ▼.  Jacobsoo^  7  N.  Dak.  82,  66  Am.  St  Bep.  682,  7B 
N.  W.  66. 

84  Lloyd  Y.  Tracy,  68  Mo.  App.  176. 
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partnership.  But  it  would  be  improper  to  levy  upon 
a  specified  portion  of  the  i>artnership  property,  as  the 
interest  of  such  individual  member  must  be  an  ali- 
quot share  of  what  remains  after  payment  of  part- 
nership debts.  If  the  levy  should  be  made  improp- 
erly upon  such  a  particular  portion  of  such  property 
as  if  it  belongs  to  the  individual  partner  againat 
whom  the  execution  runs,  and  the  same  is  sold,  the 
partners  have  a  joint  right  of  action  for  conversion.**  ' 

And  if  a  sheriff  levies  upon  wrong  property,  but  does 
not  take  it   into  his   possession,  nor    does    any  act  ! 

which  prevents  the  owner  from  taking  possession  of  ^ 

and  disposing  of  the  same,  he  cannot  be  held  in  con-  f 

version.*^  i 

§  586.    Liability  of  Innocent  Bona  Fide  Purchasers.— 

The  general  doctrine  is  that  one  who  purchases  prop- 
erty from  a  wrongdoer — that  ia,  one  who  has  obtained 
the  possession  of  the  property  from  its  true  owner 
unlawfully — can  give  no  title.  So  one  is  liable  who 
purchases  property  from  a  trespasser,'^''  or  from  one 
who  has  stolen  it,*^®  or  from  one  who  has  obtained 
it  through  fraud,*^*  or  under  any  circumstances  from 
one  who  has  no  title,  whether  the  purchaser  is  ig- 
norant of  the  want  of  title  or  not  The  basis  of  the 
rule  is  the  principle  expressed  in  the  common-law 
maxim  caveat  emptoTy  which  applies  to  the  transfer  of 
personal  property.    It  is  the  buyer's  own  fault,  if  he 

65  Kunze  v.  Cox,  113  Mich.  546,  67  Am.  St  Rep.  480,  71  N. 
W.  864.  See  Russell  v.  Cole,  167  Mass.  6,  57  Am.  St.  Rep.  432, 
44  N.  B.  1057;  note,  pages  436^43,  on  "The  Levy  on  PartneiBhlp 
Assets  of  a  Writ  Against  One  Partner  Only." 

66  Sammls  v.  Sly,  54  Ohio  St  511,  56  Am.  St  Rep.  731,  44  N.  B. 
50S. 

67  Omaha  etc.  R.  Co.  y.  Tabor,  13  Colo.  41,  16  Am.  St  Rep. 
185,  21  Pac.  025;  Clark  v.  Wells,  45  Vt.  4,  12  Am.  Rep.  187;  Carter 
▼.  Kingman,  108  Mass.  517;  Clark  y.  Rldeout,  39  N.  H.  238. 

68  Id. 

69  Id. 
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ia  so  negligent  as  not  to  ascertain  the  right  of  the 
vendor  to  sell,  and  he  cannot  successfully  invoke  his 
bona  fides  to  protect  himself  from  liability  to  the  true 
owner,  who  can  only  be  devested  of  his  rights  or  title 
to  his  property  by  his  own  act,  or  by  the  operation 
of  law.  Every  person  is  bound  at  hie  peril  to  ascer- 
tain in  whom  the  real  title  to  property  is  vested,  and 
however  much  diligence  he  may  exert  to  that  end,  he 
must  abide  by  the  consequences  of  any  mistake.  No 
one  can  sell  what  he  has  no  right  to  sell,  and  every 
such  wrongful  sale,  by  whomsoever  made,  whether 
by  thief  or  bailee,  acts  in  derogation  of  the  rights  of 
the  owner  and  in  hostility  to  his  authority,  and  con- 
sequently can  neither  acquire  themselves  nor  confer 
on  the  purchaser  any  right  or  title.  Mere  posses- 
sion of  another's  property  affords  no  evidence  that 
the  person  having  such  possession  has  power  to  sell 
it.  The  authorities  sustaining  the  statements  above, 
which  reflect  upon  the  rights  of  the  parties  are  col- 
lected in  the  note.*^    But  this  severe  rule  will  not  be 

60  Alabama:  Beazley  ▼.  Mitchell,  9  Ala.  780;  Firemen's  Ins.  Co. 
T.  Cochran,  27  Ala.  22B. 

Arkansas:  Gentry  ▼.  Madden,  3  Ark.  127. 

OaUfomia:  Harpendln^  ▼.  Meyer,  65  Cal.  665. 

Oonnectieut:  WlUiamfl  y.  Miller,  16  Conn.  144  (sale  of  exempt  prop- 
erty). 

Delaioare:  Mean  v.  Waplee,  8  Honst  581. 

Georgia:  Kern  t.  Thurber,  57  Ga.  172. 

lUinais;  Bmrton  v.  Curyea,  40  111.  S20,  89  Am.  Dec  860;  Sharp  t. 
Parks,  48  lU.  511,  95  Am.  Dec.  566;  Gibbs  v.  Jones^  46  111.  321. 
'The  general  rule  of  law,  sanctioned  by  common  sense.  Is  that 
no  man  can  by  his  sale  transfer  to  another  the  right  of  ownership 
In  a  thing  wherein  he  himself  had  not  the  right  of  property,  ex- 
cept—and this  for  the  sake  of  sustaining  the  currency— in  the  in- 
stances of  caah,  bank  bills,  checks,  and  notes  payable  to  bearer 
or  transferable  by  delivery  in  the  ordinary  course  of  bnsiness, 
to  a  person  taking  it  bona  fide,  and  paying  ralue  for  it  The  other 
exception,  of  title  acquired  by  sale  in  market  overt  of  stolen  prop- 
erty, though  recognized  in  England,  has  been  uniformly  held  to 
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applied  when  the  act  of  appropriation  can  be  justified 
as  having  been  authorized  in  any  manner  by  the  owner 
of  the  property,  when  the  owner  has  given  to  another, 
or  permitted  another  to  have,  control  of  property;  no 

have  no  force  in  this  country.  No  one  can  sell  a  right  when  he 
hlmfielf  has  none  to  selL  This  ia  a  proposition  so  self-evident  that 
argument  cannot  elucidate  or  strengthen  it":  Fawcett  v.  Osborn. 
32  Ul.  411,  83  Am.  Dec.  278. 

Indiana:  Bobinson  v.  Skipwotrth,  23  Ind.  811;  Breckenridge  t. 
McAfee,  64  Ind'.  141;  Bell  v.  Cafferty,  21  Ind.  411. 

Kentucky:  Gibson  v.  Moore,  7  B.  Mon.  92. 

Louisiana:  McGrew  v.  Biowder,  2  Mart,  N.  S.,  17;  Alexander  v. 
Gusman,  16  La.  Ann.  251. 

Maine:  Ck>omb8  v.  GU>oden,  69  Me.  111.  Sale  of  wrong  property 
under  writ:  Symonds  v.  Hall,  37  Me.  864,  69  Am.  Dec.  53;  Free- 
man V.  Underwood,  66  Me.  229;  Galvin  v.  Bacon,  U  Me.  28^  26 
Am.  Dec.  258w 

Maryland:  Browning  v.  Magill,  2  Har.  &  J.  308. 

Masaachusetta:  Hills  v.  Snell,  104  Mass.  173,  6  Am.  Rep.  216; 
Ooles  V.  Clark,  8  Gush.  399;  Riley  v.  Boston  Water  Power  Co.,  11 
Cush.  11  (stolen  properiy);  Heckle  v.  Lurvey,  101  Mass.  344,  3  Am. 
Rep.  866.  "It  is  weU  settled  that  where  a  vendor  is  induced  by 
fraudulent  representations  to  deliver  property  to  a  dishonest  or 
irresponsible  purchaser,  yet,  if  that  purchaser  transfers  it  for  a 
valuable  consideration  to  a  third  person  having  no  notice  of  the 
fraud,  and  acting  in  good  faith,  such  third  person  will  hold  the 
property  in  preference  to  the  original  seller*':  Hoffman  v.  Noble, 
6  Met  68^  39  Am.  Dec.  711;  Rowley  v.  Bigelow,  12  Pick.  307,  28 
Am>  Dec.  607;  Moody  v.  Blake,  117  Mass.  23,  19  Am.  Rep.  894. 
But  this  rule  does  not  apply  to  a  case  where  a  person  who  sells 
goods  to  an  Innocent  purchaser  himself  had  no  title,  in  which 
case  the  innocent  purchaser  is  liable  in  conversion:  Moody  v. 
Blake,  117  Mass.  23,  19  Aul  Rep.  394.  One  who  obtains  possession 
of  goods  by  false  pretense  can  acquire  no  titles  and  hence  cannot 
give  any  title  to  a  third  person  who  may  be  innocent:  Moody  v. 
Blake,  supra, 

Michigan:  Hake  v.  Buell,  60  Mich.  89,  14  N.  W.  710;  Tuttle  v. 
Campbell,  74  Mich.  652,  16  Am.  St  Rep.  662,  42  N.  W.  384. 

Missouri:  Wilson  v.  Crocket,  43  Mo.  216,  97  Am.  Dec.  389;  Depew 
V.  RobardB»  17  Mo.  580. 

New  Hampshire:  Bryant  v.  Whitcher,  52  N.  H.  158;  Sanborn  v. 
Colman,  6  N.  H.  14^  23  Am.  Dec.  708;  Hyde  v.  Noble,  13  N.  H. 
494,  38  Am.  Dec.  608. 
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one  con  be  held  restponsible  ia  tort  for  its  conTersioii 
who  merely  makes  such  use  of  the  property^  or  exer- 
cises such  dominion  over  it,  as  is  warranted  by  the 
authority  thus  giveiL^ 

§  587.    Demandf  When  Necessary.— Acts  which  do 

not  themselves  imply  an  assertion  of  title,  or  of  a 
right  of  dominion  over  such  property,  will  not  con- 
stitute conversion,  unless  done  with  the  intention  of 
depriving  the  owner  of  it  permanently  or  temporar- 

New  York:  SpralghtB  k  Hawley,  89  N.  Y.  441,  100  Am.  Dec.  452; 
Hoffman  t.  Garow,  20  Wend.  21;  Barnard  t.  Campbell,  6d  N.  Y. 
73,  17  Am.  Rep.  208;  WilllamB  y.  Merle^  11  Wend.  80,  26  Am. 
Dec.  604;  Wheelwright  y.  Depeyster,  1  Johns.  478,  8  Am.  Dec.  345. 
Some  decisions  In  this  state  consider  that  the  purchaser  should  not 
be  treated  as  a  wrongdoer  until  demand  has  been  made  and  de- 
Uyery  refused:  Olllett  y.  Boberts,  67  N.  Y.  28;  Sly  y.  Ehle,  8  N.  Y. 
606.  In  some  Instances,  where  one  Is  In  possession  of  personal 
property,  which  Is  regarded  as  an  indicia  of  ownership,  together 
with  the  fact  that  one  so  having  possession  has  actually  purchased 
the  property,  though  by  means  of  fraudulent  pretenses.  It  is  held 
that  a  sale  by  such  person  to  an  Innocent  purchaser,  without  no- 
tice of  such  fraud,  confers  title  upon  such  person:  Root  y.  French, 
13  Wend.  570,  28  Am.  Dec.  482.  The  cases  supporting  this  doctrine 
(old  ones)  are  collected  In  a  note  In  25  Am.  Dec.  618. 

Nevada:  Ward  y.  Carson  River  Wood  Ck>.,  13  Nev.  44. 

Ohio:  Roland  v.  Oundy,  5  Ohio,  203;  Dean  y.  Yates,  22  Ohio  St 
386;  Hamet  y.  Letcher,  37  Ohio  St  350,  41  Am.  Rep.  610. 

Oregon:  Yelslan  y.  Lewis,  16  Or.  630,  3  Am.  St  Rep.  184,  16 
Pac.  631. 

Penneylvania:  Barker  v.  Dinsmore,  72  Pa.  St  427,  13  Am.  Rep. 
607;  Sinclair  v.  Needy,  40  Pa.  St  417,  80  Am.  Dec.  589;  Agnew 
y.  Johnson,  22  Pa.  St  471,  62  Am.  Dee.  803. 

South  Carolina:  Oarmlchael  y.  Buck,  10  Rich.  (S.  C.)  322,  70 
Am.  Dec.  226. 

Tennessee:  Arendale  y.  Morgan,  5  Sneed,  703;  Hawkins  y.  Davis, 
6  Baxt  60a 

TeiBOs:  Slllman  v.  Hurd,  10  Tex.  109;  Dodd  v.  Arnold,  28  Tex.  97. 

Tiermant:  Courtis  y.  Cane,  32  Vt  232,  76  Am.  Dec.  174  (stolen 
property);  Griffith  v.  Fowler,  18  Vt  300. 

Virginia:  WUllams  y.  Given.  6  Gratt.  2ea 

61  Hills  y.  Snell,  104  Mass.  173.  6  Am.  Rep.  216. 
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ily,  or  nnless  there  has  been  a  demand  for  the  prop- 
erty, and  a  neglect  or  refusal  to  deliver  it.^  The 
general  principle  is  that  demand  is  only  neceesaiy 
to  turn  a  transaction  into  an  unlawful  conversion 
when  possession  of  property  is  obtained  lawfully,  de- 
mand and  refusal  to  deliver  in  such  case  being  evi- 
dence of  conversion.^*  The  rule  universally  obtains 
that  where  goods  come  into  possession  of  the  wrong- 
doer unlawfully  in  the  first  instance,  as  where  they 
are  taken  by  trespass,  or  where  the  possession  is  ob- 
tained from  one  who  has  no  right  to  transfer  it,  a 
right  of   action    accrues   without   demand.**    It    is 

62  Spooner  y.  MJanchester*  133  Ma«s.  270,  4S  Am.  Bep.  514: 
Evans  y.  Mason,  64  N.  H.  08,  5  Atl.  766. 

63  Johnson  y.  Howe^  2  Oilm.  342;  Braner  y.  DybaU,  42  111.  9i; 
Hawkins  y.  Hoffman,  6  Hill,  566,  41  Am.  Dec.  767.  When  agent 
or  bailee  has  iKMasession:  Loveless  y.  Powler,  79  Oa.  134,  11  Am. 
St.  Bep.  407,  4  S.  B.  103.  See  note  and  cases  In  24  Am.  St  Bep^ 
806. 

64  ArJcanaas:  McNeill  y.  Arnold,  17  Ark.  154. 

Calif omia:  Harpending  y.  Meyer,  55  Cal.  567. 

Connecticut:  Parker  y.  Middlebrook,  2i  Conn.  207. 

Otwrgia:  Boblnson  y.  McDonald,  2  Ga.  116. 

nUnoiB:  Oibbs  y.  Jones,  46  ni.  310. 

Kansas:  Shoemaker  y.  Simpson,  16  Kan.  62. 

Maine:  Parsons  y.  Webb*  8  Greenl.  88,  22  Am.  Dec.  220. 

Maryland:  Harker  y.  Dement,  0  GUI,  7,  62  Am.  Dec.  670. 

Massachusetts:  Heckle  y.  Lemey,  101  Mass.  dl4,  8  Am.  Bep.  806; 
Carter  y.  Kingman,  103  Mass.  517. 

Michigan:  Tmdo  y.  Anderson,  10  Mich.  867,  81  Am.  Dec.  796; 
Hake  y.  Buell,  50  Mich.  90,  14  N.  W.  710. 

Mississippi:  Johnson  v.  White,  13  Smedes  ft  M.  681. 

Nevada:  Whitman  Min.  Oo.  y.  Tuttle,  4  Ney.  4Q4. 

New  Hampshire:  Hyde  y.  Noble,  IS  N.  H.  494,  86  Am.  Dec  608; 
Lovejoy  y.  Jones,  30  N.  H.  164. 

Orefiim:  Snrles  y.  Sweeney,  11  Or.  24,  4  Pac.  460;  Yelslan  y. 
Lewis,  16  Or.  639,  3  Am.  St  Bep.  184,  16  Pac.  681. 

Pennsylvania:  Oaiey  y.  Bright,  58  Pa.  St  70. 

Tennessee:  Wells  y.  Bagland,  1  Swan.  501. 
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held,  however,  in  some  jurisdictions  that  a  demand 
mnfit  be  made  of  one  who  in  good  faith  purchases 
goods  from  one  who  has  no  right  to  sell  them,  before 
there  can  be  any  liability .•* 

§  588.    Who  may  Complain  of  Conversion— Title.— 

The  wrong  being  to  the  posseesion  of  personal  prop- 
erty, and  the  action  of  trover  being  in  the  nature  of 
a  possessory  action,  the  rule  is  that  to  enable  one  to 
complain  he  must  have  at  the  time  of  the  conver- 
sion title  absolute  of  the  property,  or  the  right  of 
property,  either  general  or  special,  and  also  the  pos- 
session, or  the  right  to  the  immediate  possession. 
There  must  be  a  concurrence  both  of  the  right  of 
property,  general  or  special,  and  of  the  actual  posses- 
sion or  the  right  to  immediate  possession,  and  this 
concurrence  must  exist  at  the  time  of  conversion. 
Furthermore,  the  party  complaining  must  rely  upon 
fhe  strength  of  his  own  title,  and  not  upon  the  weak- 
ness of  that  of  his  adversary.^    So  a  warehouseman, 

yermant:  Deerlng  y.  Austin,  84  Vt  890;  Courtis  y.  Cane,  82  Vt 
282,  76  Am.  Dec.  174. 

Wisconsin:  Bldred  y.  Oconto  Co.,  88  Wis.  188;  Oleson  y.  MerrlU, 
20  wis.  462,  01  Am.  Dec.  428. 

«5  Wood  y.  CoBen,  6  Ind.  4156,  63  Am.  Dec.  889;  Barrett  y.  War- 
ren, 3  Hill,  848;  Torlan  y.   McOlure,  88  Ind.  812. 

««  Union  stockyard  etc.  Co.  y.  Malloiry,  167  lU.  654,  48  Am. 
St.  Rep.  841,  41  N.  B.  888.  Troyer  cannot  be  maintained  when  the 
plaintiff  has  neither  the  right  of  property  in,  nor  the  right  of  poch 
sesslon  to,  the  chattels:  Johnson  etc.  Go.  y.  Central  Nat  Bank, 
116  Mo.  558,  88  Am.  St  Rep.  615,  22  S.  W.  818. 

Plaintiff  must  proye  property  In  himself,  and  a  right  of  posses- 
sion at  the  time  of  conversion. 

Arkansas:  Danley  y.  Rector,  10  Ark.  211,  50  Am.  Dec  242. 

Alabama:  Whltiock  y.  Heard,  18  Ala.  776,  48  Am.  Dec.  78. 

Illinois:  Dayldson  y.  Waldron,  81  IlL  120,  83  Am.  Dec.  206; 
Owens  y.  Weedman,  82  111.  400. 

Kansas.—A,  mortgagee  may:  Howard  y.  Bums,  44  TTatv  5413;  2I 
Pac.  981.  Must  haye  possession  or  the  Immediate  right  of  pos- 
session: Holslngton  y.  Armstrong,  22  Kan.  110. 
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with  whom  grain  is  stored,  having  the  right  of  possesh 
sion  may,  after  demand  and  refusal,  maintain  trover 
against  an  officer  who  levies  upon  and  sells  the  same 
under  a  writ  against  such  warehouseman.*''  If  a 
warehouseman  sells  more  than  his  outstanding  re- 
ceipts, a  depositor  may  follow  the  grain  into  the 
hands  of  the  purchaser  and  recover  of  him  for  a  con- 
version.^ A  lessee  of  mining  land  may  maintain  an 
action  of  trover  against  a  person  who  was  in  the  ac- 
tual possession  under  a  claim  of  right  for  the  wrong- 
ful conversion  by  the  latter  of  unmined  ore  in  the 
land,  where  the  only  possession  he  has  is  such  as  to 
enable  him  to  mine  and  convert  the  ore,  his  claim  of 
title  being  decided  against  him.^  A  Sf^cond 
mortgagee  of  chattels  who  is  neither  in  actual  pos- 
session nor  entitled  to  such  possession,  cannot  main- 
tain an  action  for  their  conversions^  Bo  may  an  offi- 
cer having  property  in  his  possession  under  a  levy 

Maine:  Ames  ▼.  Palmer,  42  Me.  197,  66  Am.  Dec.  271. 

Masaachusem:  Ring  y.  Neale,  114  Mass.  Ill,  19  Am.  Rep.  316. 
In  Michigan  one  who  has  the  ri?ht  to  possession  may  maintain 
the  action:  Wilson  y.  Hoffman,  93  Mich.  72,  32  Am.  St  Rep.  485, 
62  N.  W.  1007. 

Missouri:  Tnrley  y.  Tucker,  6  Mo.  583,  85  Am.  Dec.  449. 

North  Carolina:  Brazier  y.  Ansley,  11  Ired.  12,  51  Am.  Dec.  408. 

Pennsylvania:  One  who  has  the  right  cannot  as  against  one  In 
adyerse  actual  possession:  Mather  y.  Trinity  Church,  3  Serg.  ft 
R.  509,  8  Am.  Dec.  663;  South  Carolina,  Gage  y.  Allison,  1  Brey. 
495,  2  Am.  Dec  682;  Vermont,  Baxter  y.  Bush,  29  Vt  465,  TO  Am. 
Dec.  429. 

67  Yockey  y.  Smith,  181  111.  564,  72  Am.  St  Rep.  286,  54  N.  B. 
1048. 

68  Hull  v.  Plllsbury,  43  Minn.  33,  19  Am.  St  Rep.  209,  44  N.  W. 
673. 

69  Hartfocrd  etc.  Co.  y.  Cambria  Mln.  Co.,  93  Mich.  90,  82  Am. 
St  Rep.  488,  53  N.  W.  4. 

70  Baker  y.  Seavey,  163  Mass.  522,  47  Am.  St  Rep.  475,  40  N. 
E.  863;  Ring  y.  Neale,  114  Mass.  Ill,  19  Am.  Rep.  316.  Nor  will 
an  equitable  assignment  of  the  first  mortgage  enable  him  to  sue:  Id. 
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maintain  trover  against  anyone  who  takes  it  from 
him.*^ 

§  589.    Property  Subject  to  Conversion.— Conversion 

can  only  be  made  of  personal  property,  tangible  or 
intangible.  There  is  certain  property  that  by  reason 
of  its  relation  to  real  estate,  which  by  virtue  of  an 
agreement  made  between  parties,  or  of  relation  as 
well  as  by  agreement,  express  or  implied,  which  de- 
serves special  mention,  viz.,  fixtures,  sand,  gravel, 
stone,  minerals,  oil,  timber,  buildings,  crops,  etc.  All 
of  these,  except  the  laert,  may  pertain  primarily  to 
the  realty,  but  an  agreement  of  the  parties,  or  their 
relation,  may  or  may  not  change  their  character,  ac- 
cording to  circumstances.  Sand  and  gravel,  while 
in  its  original  bed,  is  as  much  a  part  of  the  realty  ss 
the  earth  itself,  and  hence  trover  will  not  lie  for  its 
conversion.''^  The  cutting  and  taking  away  timber 
upon  land,  according  to  the  generally  accepted  view, 
constitutes  trespass  to  realty.''*  Personal  property, 
other  than  tangible,  as  stock  in  a  corporation,  is  sub- 
ject to  conversion,  for  which  trover  will  lie,  as  where 
the  corporate  officers  refuse  to  transfer  a  certificate.^* 
Mr.  Justice  Mitchell,  of  the  supreme  court  of  Penn- 
sylvania, speaking  with  reference  to  gas,  water  and 
ore,  eays:  "Gas,  it  is  true,  is  a  mineral;  but  it  is  a 
mineral  with  some  peculiar  attributes,  which  require 
the  application  of  precedents  arising  out  of  the  or- 
dinary mineral  rights,  with  much  more  careful  con- 

Ti  Penland  v.  Leatherwood,  101  N.  C.  500,  9  Am.  St  Rep.  38^ 
8  S.  B.  284;  Lockwood  v.  Bull,  1  Ck>w.  322,  13  Am.  Dec.  530;  Dav- 
idson ▼.  Waldron,  81  111.  120,  88  Am.  Dec.  206. 

"t  Glencoe  Land  etc.  Ck>.  y.  Hudson  Bros.  etc.  Co.,  138  Mo.  439, 
eo  Am.  St.  Rep.  660,  40  S.  W.  98. 

78  Ante,  eec.  554.        i 

74  Craig  Y.  Hesperla  Land  etc.  Co.,  113  Cal.  7,  54  Am.  St.  Rep. 
316,  46  Pac.  10;  State  t.  Oarpenter,  61  Ohio  St.  63,  46  Am.  St  Rep. 
656,  37  N.  B.  261. 
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sideration  of  the  principles  involved  than  of  the  mere 
decisions.  Water  also  is  a  mineral,  but  the  decisions 
in  ordinary  cases  of  mining  rights,  etc.,  have  never 
been  held  as  unqualified  precedents  in  regard  to 
flowing,  or  even  percolating,  waters.  Water  and  oil, 
and  still  more  strongly  gas,  may  be  classed  by  them- 
selves, if  the  analogy  be  not  too  fanciful,  as  minerals 
ferae  naturae.  In  common  with  animals,  and  unlike 
other  minerals,  they  have  the  power  and  tendency  to 

escape  without  the  volition  of  the  owner They 

belong  to  the  owner  of  the  land,  and  are  part  of  it, 
so  long  as  they  are  on  or  in  it,  and  are  subject  to  his 
control;  but  when  they  escape  and  go  into  other 
land,  or  come  under  another's  control,  the  title  of  the 
former  is  gone.  Possession  of  the  land,  therefore,  is  not 
necessarily  i>o(ssession  of  the  gas.  If  an  adjoining, 
or  even  a  distant,  owner,  drills  his  own  land,  and 
tai)s  your  gas  so  that  it  comes  into  his  well  and  under 
his  control,  it  is  no  longer  yours,  but  his.''''^  The 
question  of  fixtures  will  be  further  considered. 

§  590^  Detention  or  Conversion  of  Removabie  Annex- 
ations to  iand— Fixtures.— Whether  or  not  propertj' 
annexed  to  realty  remains  personalty,  and  hence  is 
subject  to  conversion,  depends  upon  principles  to  be 
next  discussed.  It  is  sufficient  to  state  here  that 
whatever  is  annexed  to  land  in  such  a  way  and  under 
such  circumstances  as  not  to  become  part  of  it,  but 
to  remain  personalty,  it  is  then  subject  to  conver- 
sion, anid  trover  will  lie  against  anyone  who  retains 
it'^®    When  such   property  may  be   subject   to   con- 

75  Westmoreland  etc.  Gas  Co.  v.  De  Witt,  130  Pa.  St.  235, 18  Atl. 
724. 

76  Hopewell  Mills  v.  Taunton  Sav.  Bonk,  150  Mass.  519,  15  Am. 
St  Bep.  235,  23  N.  E.  327;  Canning  v.  Owen,  22  B.  I.  624,  M  Am. 
St  Bep-  858,  48  Atl.  1033;  FuUer  &  Warren  Co.  y.  Harter,  110  Wis. 
80,  84  Am.  St  Bep.  867,  85  N.  W.  698;  Peck  T.  Batchelder,  40  Vt 
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version  and  when  not  will  depend  upon  the  substan- 
tive character  of  the  property.  A  brief  discussion 
of  the  principles  of  law  relating  thereto  will  next 
follow. 

§  591.   Things  Annexed  to  Realty  by  Agreement,  When 
Fixtures  and  When  not— The    General    Principle.— The 

term  ^'fixture'^  denotes  something  personal,  which 
has  been  annexed  to  real  property  in  such  a  way,  or 
under  such  conditions  or  circumstances,  as  to  be- 
come part  thereof.  We  are  concerned  in  this 
chapter  with  only  that  class  of  personalty  annexed 
temporarily  to  realty,  and  which  does  not  become  a 
part  of  it  "Fixtures  belong  to  that  class  of  prop- 
erty which  stands  upon  the  boundary  line  between 
the  two  grand  divisions  of  things  real  and  things 
personal,  into  which  the  law  has  classified  property — 
a  distinction  not  merely  artificial,  but  founded  on 
reason  and  the  nature  of  things;  regarding  not  only 
the  natural  qualities  of  iinmobility  on  the  one  hand 
and  the  mobility  on  the  other,  but  also  the  legal 
constitution  and  incidents  to  which  each  class  re- 
spectfully is  subject."  '"^  When  and  under  what  cir- 
cumstances a  chattel  becomes  attached  to  realty  so 
as  to  become  part  thereof  depends  primarily  upon 
the  intention  of  the  party  so  annexing  it,  and  sec- 
ondly upon  the  manner  of  annexation.  The  intention 
of  the  party  annexing  the  thing,  as  in  other  ques- 
tions involving  intent,  is  not  always  susceptible  of 
direct  proof,  but  is  oftentimes  to  be  presumed  from 
the  manner  of  annexation,  and  more  especially  from 
the  relation  which  the  party  annexing  the  chattel 
suHtaJns  to  the  realty.    The  intent  may,  however,  be 

233,  94  Am.  Dec.  892;  Dutton  v.  Ensley,  21  Ind.  App.  46,  60  Am. 
St  Bep.  d40,  51  N.  B.  380:  HUl  y.  Sewald,  53  Pa.  St.  271,  91  Am. 
Dec.  209. 
77  Teaff  y.  Hewitt,  1  Ohio  St  511,  59  Am.  Dec.  634. 
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actual;  in  whicli  case  it  may  then  be  proved  as  are 
other  facts.  The  question  of  what  is  or  is  not  a  fix- 
ture will  arise  between  vendor  ajid  vendee,  landlord 
and  tenant,  heir  and  personal  representative.  With 
respect  to  questions  of  dispute  arising  between  an 
owner  and  his  vendee,  or  between  heirs  and  a  per- 
sonal representative  of  their  intestate,  the  general 
rule  is  that,  in  the  absence  of  specific  facts  to  the 
contrary,  it  will  be  presumed  that  anything  which 
has  been  annexed  to  the  realty  by  such  owner  was 
intended  by  him  to  be  and  become  a  part  there- 
of. Such  a  rule  of  presumption  should  not  be  ap- 
plied to  annexations  by  a  tenant,  but  rather  the  ac- 
tual intent,  or  the  nature  of  the  annexation,  together 
with  the  appropriation  to  the  use  or  purpose  of  that 
part  of  the  realty  with  which  it  is  connected,  should 
be  considered, 

Mr.  Justice  Bartley,  in  the  leading  case  of  Teaff 
V.  Hewitt,*''®  formulated  certain  tests,  claimed  to  be 
of  general  and  uniform  application  as  between  all 
parties  and  under  all  circumstances,  viz.:  "1.  Actual 
ann^exation  to  the  realty,  or  something  appurtenant 
thereto;  2.  Appropriation  to  the  use  or  purpose  of 
that  part  of  the  realty  with  which  it  is  connected;  3. 
The  intention  of  the  party  making  the  annexation  to 
make  the  article  a  permanent  accession  to  the  free- 
hold— this  intention  being  Inferred  from  the  nature 
of  the  article  affixed,  the  relation  and  situation  of  the 
party  making  the  annexation,  the  structure  and  mode 
of  annexation,  and  the  purpose  or  use  for  which  the 
annexation  has  been  made."  These  tests  are  pretly 
generally  followed  in  determining  what  are  fix- 
tures.'^ 

78  1  Ohio  St  511,  60  Aim.  Dec.  634. 

79  JStwM  on  Flztnree;  Tyler  on  Fixtures;  Jones  on  Mortgages; 
Dndlej  r.  Hurst,  67  Md.  44,  1  Am.  St  Rep.  868,  8  Atl.  901 ;  Plfield 
T.  Farmers'  Nat  Bank,  148  111.  163,  80  Am.  St  Rep.  166,  85  N.  B. 
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It  is  -pertectlj  competent  for  parties  to  stipulate 
by  express  agreement  that  a  thing,  though  annexed 
to  realty,  may  nevertheless  retain  its  character  as 
I)ersonaI  property.**®  Such  an  agreement  may  be 
made  either  orally  or  in  writing,  and  is  not  within 
the  statute  of  frauds  as  conveying  any  interest  in 
land.®*  The  courts  in  some  states  place  two  limita- 
tions upon  an  agreement  of  this  character.  While 
according  to  it  its  -fullest  legal  efficacy  between  the 
parties,  this  cannot  be  true  of  things  which  are  so 
annexed  to  realty  as  to  enter  into  and  form  part  of 
the  structure,  or  where  things  annexed  cannot  be 
dissevered  without  destroying  or  materially  injuring 

808;  Layenson  y.  Standard  Soap  Go.,  80  Oal.  246,  13  Am.  St.  Rep. 
147,  22  Pac.  184.  "The  intention  to  be  sought  is  not  the  nodlsclosed 
purpose  of  the  actor,  but  the  intention  implied  and  manifested 
by  his  act  ....  Eyery  fact  and  circumstance  should  be  considered 
which  tends  to  show  what  intention,  In  reference  to  the  relation  of 
the  machine  to  the  real  estate,  is  properly  Imputable  to  him  who 
put  It  in  poeition":  Hopewell  Mills  y.  Taunton  Say.  Bank,  160 
Mass.  619,  16  Am.  St  Rep.  236,  23  N.  E.  327;  Henkle  y.  Dillon, 
16  Or.  610,  17  Pac.  148;  Binkley  y.  Forkner,  117  Ind.  176,  19  N.  B. 
763;  Atchison  etc.  R.  R.  Co,  y.  Mor^n,  42  Kan.  23,  16  Am.  St. 
Rep.  741,  21  Pac.  809;  Edwards  etc.  B.  L.  Go.  y.  Bank,  67  Neb. 
323,  73  Am.  St  Rep.  614,  77  N.  W.  766;  Tifft  y.  Horton,  63  N.  T. 
380,  13  Am.  Rep.  637;  Thomson  y.  Smith,  111  Iowa,  718,  82  Am.  St. 
Rep.  641,  83  N.  W.  789;  Puller  ft  Warren  Co.  y.  Barter,  110  Wis. 
80,  84  Am.  St  Rep.  867,  86  N.  W.  698. 

80  Hoperwell  Mills  y.  Taunton  Say.  Bank,  150  Mass.  619,  15  Am. 
St  Rep.  236,  23  N.  E.  327;  Campbell  y.  Reddy,  44  N.  J.  Bq.  244, 
6  Am.  St  Rep.  889,  14  Atl.  279;  Smith  y.  Price,  39  lU.  28v  89  Am. 
Dec.  284;  Booth  y.  Oliyer,  67  Mich.  664,  36  N.  W.  793;  Tyson  y. 
Poet  106  N.  T.  217,  2  Am.  St  Rep.  409,  16  N.  E.  316;  Goodman 
y.  Hannibal  etc.  R.  R.  Co.,  46  Mo.  33,  100  Am.  Dec.  336;  Docking 
y.  FrazeU,  38  Kan.  420,  17  Pac.  160;  RusseU  y.  Richards,  10  Me. 
429,  25  Am.  Dec.  264;  Harlan  y.  Harlan,  20  Pa.  St  803;  Fuller- 
Warren  Oo.  y.  Harter,  110  Wis.  80,  84  Am.  St  Rep.  867,  86  N.  W. 
60a    See  note,  84  Am.  St  Rep.  877  et  seq. 

81  Broaddus  y.  Smith,  121  Ala.  336,  77  Am.  St  Rep.  61,  26  Souths 
84;  Tyson  y.  Poet  108  N.  Y.  217,  2  Am.  St  Rep.  409,  16  N.  E. 
316;  Wefltem  etc.  R.  R.  Ca  y.  Deal,  90  N.  C.  HO. 
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the  property.  And  in  some  jnrisdictions  it  is  con- 
sidered that^  where  personal  properly  is  affixed  to 
realty  as  a  permanent  improvement  which  is  adapted 
to  the  use  of  the  property,  encumbered  by  a  mort- 
gage, or  when  the  rights  of  an  innocent  purchaser  are 
inyolved,  such  an  agreement  will  have  no  effect  upon 
the  lien  or  title,  but  the  thing  annexed  becomes  part  and 
parcel  of  the  land.^  A  contrary  yiew  is  maintained  in 
other  states  to  the  effect  that  such  an  agreement, 
either  in  the  form  of  a  chattel  mortgage,  or  in  the 
usual  form  of  contract,  is  valid  and  enforceable 
against  third  parties,  where  its  severance  will  not  in- 
jure the  property  or  affect  the  value  of  mortgage 
security.®*    It  may  be  remarked  upon  principle,  in 

82  Pord  ▼.  Oobb,  20  N.  Y.  344;  Sword  y.  Low,  122  111.  487,  13 
N.  B.  828;  Gorman  Sav.  Soc.  v.  Wober,  16  Wash.  95,  47  Pa«.  224; 
OampbeU  v.  Roddy,  44  N.  J.  Eq.  244,  6  Am.  St  Rep.  889,  14  Atl. 
279. 

88  Delaware:  Watertown  etc.  Co.  y.  Davis,  6  Housl  192. 

Iowa:  Miller  v.  Walson,  71  Iowa,  610,  S3  N.  W.  128;  Stillman 
y.  Flennlken,  58  Iowa,  450,  43  Am.  Rep.  120,  10  N.  W.  842. 

Maine:  Hawkins  v.  Horsey,  86  Me.  394,  30  Atl.  14. 

Massachusetts:  Meagher  y.  Hayes,  152  Mass.  228,  23  Am.  St 
Rep.  819,  25  N.  B.  106;  Clary  v.  Owen,  15  Gray,  522;  Pierce  v. 
George,  106  Mass.  78,  11  Am.  Rep.  310. 

Nebraska:  Arlington  Mill  etc.  Co.  y.  Yates,  57  Neb.  286,  77  N.  W. 
677. 
New  York:  MoFadden  y.  Allen,  134  N.  T.  489,  32  N.  D.  2L 

OMo:  Case  Mfg.  Co.  y.  Ganren,  45  Ohio   St  289,  13  N.  E.  493. 

Wisconsin:  Fuller  Warren  Co.  y.  Harter,  110  Wis.  80,  84  Am  st 
Rep.  867,  85  N.  W.  698. 

84  Alabama;  Broaddus  y.  Smith  121  Ala.  335  77  Am.  St  Rep.  61, 
26  South.  34. 

Illinois:  Schumacher  y.  Allls  Co.,  70  111.  App.  566. 

Indiana:  Blnkley  y.  Forkner,  117  Ind.  186,  19  N.  B.  758. 

Minnesota:  Northwestern  Ins.  Co.  y.  George,  77  Minn.  319,  79  N. 
W.  1028-1064. 

Michigan:  Crippln  y.  Morrison,  13  Mich.  23. 

New  Jersey:  Campbell  y.  Roddy,  44  N.  J.  Bq.  244,  6  Am.  St  Rep. 
S89,  14  Ati.  279. 


1187      INJUBY  TO  TANGIBLE  PERSONAL  PROPBBTT.    I  B92 

passing  this  dispnted  qnestion,  which  is  rather  too 
extensive  for  us  to  fully  consider  here,  that  it  would 
seem  that  there  should  be  no  question  raised  except 
where  the  severance  of  such  annexations  would  im- 
pair the  value  of  the  realty  and  hence  the  value  of  the 
security. 

§  592.    Same— As  Between  Landlord  and  Tenant.— 

Whether  or  not  a  thing  annexed  to  realty  by  a  ten- 
ant becomes  part  thereof  will  dei)end  upon  the  na- 
ture of  the  annexation,  the  uses  and  purposes  for 
which  it  is  annexed,  and,  in  some  instances,  upon  the 
agreement  between  the  parties.  There  is  great  liberal- 
ity exercised  by  the  courts  toward  tenants  with  respect 
to  trade  fixtures,  being  allowed  invariably  to  remove 
what  falls  within  the  meaning  of  this  term,  provided 
it  can  be  done  without  material  injury  to  the  prop- 
erty. Many  things  which  will  not  be  regarded  an 
part  of  the  realty,  and  hence  removable,  as  between 
landlord  and  tenant,  will  not  be  so  considered  as  be- 
tween vendors  and  vendees,  mortgagors  and  mort- 
gagees, because  of  the  difference  of  intention,  implied 
from  the  relation.  A  tenant  may,  as  a  general  thing, 
remove  whatever  he  has  added  to  the  realty  when 
he  can  do  so  without  injury  to  the  freehold,  unless  it 
has  become  by  its  manner  of  addition  an  integral 
part  of  the  premises.  There  has  always  been  more 
liberality  exercised  as  between  landlord  and  tenant, 

New  Torfc:  Tlfft  v.  Harton,  53  N.  Y.  377,  13  Am.  Bep.  537;  Ford 
y.  Oobb,  20  N.  Y.  344. 

North  Carolina:  Belvln  y.  Raleigh  Paper  Co.,  123  N.  C.  138.  31 
8.  B.  656. 

Pennsylvania:  Hill  y.  Sewald,  53  Pa.  St.  271,  91  Am.  Dec.  209. 

yermont:  Paine  y.  McDowell,  71  Vt  28,  41  Ati.  1042. 

Washington:  German  etc.  Soc.  v.  Weber,  16  Wash.  95,  47  Pac.  224. 
This  subject  is  extensively  covered  in  a  note  to  84  Am.  St  Rep. 
888  et  seq.,  where  the  authorities  are  fully  reviewed  and  arrayed. 
Torts,  Vol.  n— 72 


t  502  OONVBB8ION.  CONFUSION,  ETC.  1138. 

or  perhaps  it  is  always  presumed  that  what  the  ten- 
ant annexes  to  the  land^  he  designs  only  for  his  tem- 
porary use  and  enjoyment  during  the  term  of  his  oc- 
cupancy. No  contract  is  necessary;  the  right  to  re- 
moval by  the  tenant  exists  independently  of  con- 
tract*^  What  constitutes  trade  fixtures  ^vill  depend 

85  Alabama:  Harkness  y.  Sears,  26  Ala.  493,  62  Am.  Dec  742  (for 
a^icultural  puiposes). 

California:  Sands  v.  Pfelffer,  10  Cal.  264;  Macdonough  y.  Starblrd*. 
105  Oal.  15,  38  Pac.  610. 

Colorado:  Both  v.  Collins,  109  Iowa,  501,  80  N.  W.  543;  UpdegraiT 
y.  Lesem,  15  Colo.  App.  297,  62  Pao.  342  (Engines,  boUers,  etc.); 
Hayee  y.  Ny  Gold  Mln.  Go.,  2  Colo.  273  (machinery). 

Indiana:  Yates  y.  Mullen,  23  Ind.  562. 

Illinoia:  Hewitt  y.  Watertown  Steam  Engine  Co.,  65  HI.  App.  153^ 
(engines,  machinery,  etc.);  Berger  y.  Hoemer,  36  IlL  App.  360  (fur- 
niture, etc.). 

Kansas:    Commissioaiers  y.  Stubbs,  25  Kan.  322. 

Maryland:  Thompson  etx:.  Ry.  Co.  y.  Yoimg,  90  Md.  278,  44  Atl. 
1024. 

Massachusetts:  Holbrook  y.  Chamberlain,  116  Mass.  155,  17  Am. 
Rep.  146  (machinery,  etc.);  Cooper  v.  Johnson,  143  Mass.  108,  9  N. 
B.  33;  Wall  y.  Hinde,  4  Gray,  256,  64  Am.  Dec.  64  (domestic 
fixtures);  Guthrie  y.  Jonea,  106  Mass.  191  (furniture  and  stock 
fixtures). 

Michigan:  Lake  Superior  etc.  Co.  y.  McCann,  86  Mich.  106,  48^ 
N.  W.  692;  Conrad  y.  Saginaw  Min.  CJo.,  54  Mich.  249,  52  Am*^ 
Rep.  817,  20  N.  W.  39  (trade  fixtures). 

Minnesota:  Stout  v.  Stoppel,  30  Minn.  56,  14  N.  W.  268  t furniture 
and  stock  fixtures);  Shapira  y.  Barney,  30  Minn.  59,  14  N.  W.  270. 

Mississippi:  Perkins  y.  Swank,  43  Miss.  349;  Tate  y.  Blackburne, 
48  Miss.  1. 

New  Jersey:  Ashley  y.  Ashley,  59  N.  J.  Eq.  536.  46  Atl.  528  (trade 
fixtures);  Hays  v.  Doane,  11  N.  J.  Eq.  84  (domestic  fixtures);  Crane 
y.  Bingham,  11  N.  J.  Eq.  29  (machinery). 

NetD  York:  Andrew©  y.  Day  Button  Co.,  132  N.  Y.  348,  30  N.  B- 
831  (trade  fixtures). 

Oregon:  Ldebe  y.  Nicolai,  30  Or.  364,  48  Pac.  172  (additions  placed 
by  tenant  ta  belong  to  landlord  does  not  embrace  electrical  ma- 
chinery). 

Pennsylvania:  Kile  y.  Giebner,  114  Pa.  St  381,  7  Atl.  154;  Hey  y. 
Bniner.  61  Pa.  St.  87  (machinery  not  permanent  additions). 
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entirely  upon  the  nature  of  the  trade,  but  we  shall 
not  enter  into  this  question.®^  The  right  to  trade 
flxtureSy  erected  during  a  former  lease,  is  held  to  be 
loet  upon  the  execution  of  a  new  lease,  without  res- 
ervation is  made  for  the  same.®'^  An  agreement 
entered  into  between  landlord  and  tenant  that  any- 
thing annexed  shall  not  become  part  of  the  realty 
prevents  it  from  ever  becoming  so.^  And  so,  inde- 
pendently of  any  agreement,  it  seems  reasonable 
that  if  anything  erected  by  the  tenant  cannot  be  sev- 
ered therefrom  without  its  destruction  and  substan- 
tial injury  to  the  realty,  it  should  not  be  removed.®® 
A  tenant  must  exercise  his  right  of  removal  during 
his  term  or  within  a  reasonable  time  thereafter,  or 
it  is  lost.®®  A  tenant  is  required  to  leave  premises  in 
as  good  condition  as  when  he  entered  upon  the  same. 
''When,  therefore,  a  tenant  erects  expensive  struc- 
tures for  carrying  on  trade  or  business,  which  can  be 
removed  without  their  destruction  or  material  injury 
to  the  freehold,  the  presumption  is  a  rational  one 
that  it  was  not  the  intention  of  the  tenant  to  make 
them  permanent  accessions  to  the  freehold.  The  in- 
tention of  the  tenant,  clearly  inferable  from  his  situ- 
ation and  relation  to  the  landlord,  is  the  real  founda- 
tion of  the  right  of  removal  with  which  he  ia  fa- 
vored." ®^ 

Bouth  Carolina:  Huj^hes  v.  Edisto  Cypress  Shingle  Co.,  61  S.  0. 
1,  28  S.  K.  24  (machinery). 

Virginia:  Tunis  I/nmber  Co.  v.  Dennis  Liunber  Co.,  97  Va.  682, 
84  S.  E.  613  (not  removable  when), 

86  See  note,  84  Am.  St.  Rep.  883,  where  it  is  considered. 

87  Sanitary  Dist  etc.  y.  Cook,  169  111.  184,  61  Am.  St  Rep.  161, 

48  N.  E.  461. 

88  Broaddm  v.  Smith,  121  Ala.  335,  77  Am.  St  Rep.  61,  26  Sonth. 

84. 

89  OoUamore  v.  Gillls,  149  Mass.  578,  14  Am.  St  Rep.  460.  22  N. 

B.  46. 
to  Carlin  y.  Rltter,  68  Md.  478,  6  Am.  St  Rep.  467, 13  Atl.  370,  16 

AU.  301. 
01  Teaff  V.  Hewitt  1  Ohio  St  511,  59  Am.  Dec.  634. 
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§  593.    Same— Rights  of  Innocent  Purchasers.— The 

common-law  principle  that  everything  which  is  an- 
nexed to  the  freehold  becomes  part  of  the  realty  is 
particnlarly  controlling  when  the  ownership  of  the 
land  and  the  chattel  is  vested  in  the  same  person,  in 
controversies  involving  the  rights  of  third  parties. 
The  owner  of  land  may  do  whatever  he  pleases  with 
it;  he  may  sever  therefrom  anything  annexed  thereto, 
and  dispose  of  the  same.  But  when  he  sells  the 
same,  or  gives  a  mortgage  thereon^  then  the  rights  of 
vendee  and  mortgagee  become  involvedj^^  and  they 
have  the  right  to  insist  upon  the  application  of  the 
principle  that  the  intent  of  an  owner  was  that  certain 
annexations,  though  their  removal  may  not  materi- 
ally injure  the  property,  are  a  part  of  the  land.  As 
between  vendor  and  vendee,  the  common  law  that 
articles  of  personalty  affixed  to  the  realty  are  part 
thereof,  and  pass  by  a  conveyance  to  the  vendee,  is 
enforced  in  full  vigor  in  this  country.  Fixtures  be- 
come part  of  the  realty  so  as  to  pass  to  a  bona  fide 
purchaser  having  no  notice  of  the  interests  of  third 
persons.  And  so  when  an  owner  of  property  pur- 
chases from  another  personal  property  which  he  af- 
fixes to  realty  with  the  understanding  and  agree- 
ment with  the  vendor  thereof  that  the  same  shall 
remain  personalty,  such  an  agreement  will  not  affect 
the  rights  of  innocent  purchasers  who  acquire  rights 
in  reliance  upon  its  apparent  character  as  a  fixture. 
But  if  the  agreement  assumes  the  shape  of  a  chattel 
mortgage  back  to  the  vendor  of  the  personalty, 
which  is  placed  on  record,  this  evinces  an  intention 
to  treat  the  property  as  personal,  and  is  valid  and 
binding  againe^t  everyone. 

Somewhat  similar  principles  apply  as  between  the 
rights  of  a  mortgagee  and  third  persons  who  have 
taken  a  lien  upon  personalty  annexed  to  the  realty, 
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or  made  an  agreement  with  the  land  owner  with  re- 
spect to  the  character  of  the  property.  It  is  gener- 
ally considered  that  such  agreements  cannot  avail 
against  an  innocent  mortgagee,  and  that  all  annex- 
ations by  the  owner  to  land  which  would,  but  for  the 
agreement  made  by  him  with  another  party  from 
whom  he  may  have  purchased  such  i>ersonalty,  be- 
come a  part  of  the  realty,  shall  so  be  considered  as 
against  the  mortgagee.  It  is  generally  considered 
that  the  rights  of  the  mortgagee  are  superior  to  those 
with  whom  the  owner  may  have  entered  into  an 
agreement,  and  that  the  annexations  shall  be  consid- 
ered as  part  of  the  realty,  and  pass  to  the  purchaser 
upon  foreclosure.  The  question  has  but  seldom 
arisen,  if  we  may  so  express  it,  tortwise.  If  it  be  the 
correct  view  that  the  things  annexed  become  part  of 
the  realty,  it  does  not  concern  us  in  the  considera- 
tion of  injuries  to  personal-  property.  It  is  only 
when  the  annexations  do  not  become  part  of  the 
realty,  but  remain  personalty,  that  we  are  endeavor- 
ing to  ascertain.  If  they  remain  part  of  the  realty 
and  pass  to  a  vendee  or  purchaser  upon  foreclosure, 
then  wrongful  interference  constitutes  an  injury  to 
realty.  The  view  reached  by  the  supreme  court  in 
Connecticut  (cited  in  note)  is  commendable  and 
sound,  even  though  it  may  not  be  in  harmony  with 
tie  generally  accepted  doctrine  of  the  legal  rights 
of  a  mortgagee.  As  will  apjyear  in  consulting  the 
note,^  the  real  interest  of  the  mortgagee  in  the  land 
is  measured  by  the  amount  of  his  debt  and  not  by 
his  deed.  If  the  severance  of  the  fixture  does  not, 
in  fact,  diminish  his  security,  he  cannot  complain. 
Of  course  a  purchaser  upon  foreclosure  occupies  a 
different  position.  He  purchases  upon  reliance  that 
annexations  are  a  part  of  the  realty.    It  has  been 

92  See  note  94. 
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said  of  the  subject  by  one  writer:  "Where  a  mortgage 
vests  the  mortgagee  with  legal  title,  or  with  the  right 
to  the  immediate  possession  of  the  property  mort- 
gaged,  he  may  doubtless  maintain  replevin  to  re- 
cover possession  of  such  property  when  wrongfully 
detached  and  taken,  or  for  its  value  in  case  posses- 
sion thereof  cannot  be  had.  In  many  of  the  states,  a 
mortgage  of  realty  no  longer  conveys  legal  title. 
The  mortgagee  has  a  mere  lien,  which  he  may  fore- 
close for  tile  collection  of  his  debt;  and  he  cannot  be 
injured  by  any  wrong  done  to  the  mortgaged  prem- 
ises which  does  not  so  impair  their  value  as  to  make 
them  no  longer  an  adequate  security  for  his  debt. 
In  some  of  the  cases  the  assumption  is  made  that  no 
action  can  be  sustained  by  a  mortgagee  until  he  has 
foreclosed  his  mortgage,  sold  the  property,  and  as- 
certained the  extent  of  his  deficiency  which  will  re- 
main due  him  after  the  proper  application  of  the 
proceeds  of  the  sale.  There  must,  however,  be  cases 
to  which  this  assumption  cannot  apply,  as  where, 
though  no  sale  has  taken  place,  it  indubitably  ap- 
pears that  the  security  has  been  so  substantially  imr 
paired  that  the  mortgagee  must  lose  part  of  hie 
debt,  and  the  debt  itself  is  not  due,  so  that  no  ac- 
tion for  foreclosure  can  be  maintained."  ^  Without 
further  discussion,  the  position  taken  by  the  courts 
in  the  different  states  will  be  set  forth  in  the  note.** 

•8  Note,  13  Am.  St.  Rep.  153. 

94  Alahama.—WhWe  In  this  state  It  to  held  that  a  contract  that  per- 
sonalty annexed  shall  remain  personalty  is  valid  and  that  a  prior 
roortgafcee  can  acquire  no  interest  in  the  chattels  so  attached,  the 
principle  is  reco^lzed;  the  rule  is  "subject,  however,  to  the  limita- 
tions that  the  mortgaj^or  and  tenant  may  not,  by  their  acts,  do  any- 
thing to  impair  the  mortgagee's  security":  Broaddns  v.  Smith,  121 
Ala.  335,  77  Am.  St.  Rep.  61,  26  South.  34;  Foster  v.  Mabe,  4  Ala. 
402,  37  Am.  Dec.  749;  Ohalifoux  v.  Potter,  113  Ala.  215,  21  South. 
322. 

California:  Merrltt  v.  Judd,  14  Cal.  59.    The  mortgagee  if  the 
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§  594^   Annexations  or  Construction  of  Buildings  on 
Land  of  Another  by  Mistake.— The  general  rule  is  that 

fixtures  are  subject  to  a  mortgage,  may,  after  he  has  foreclosed 
his  mortgage,  and  ascertains  what  defidency  remains  due  him, 
maintain  an  action  against  pereons  guUty  of  such  removal  for  dam- 
ages occasioned  thereby:  Layenson  v.  Standard  Soap  Oo.,  80  Gal. 
245,  22  Pac.  184, 13  Am.  St.  Rep.  147.  ^ee  Buckout  v.  Swift,  27  Oal. 
433,  87  Am.  Dec.  90;  Ould  y.  Stoddard,  54  Oal.  613.  The  mortgagee 
may  have  an  action  where  the  mortgage  security  is  Impaired:  Rob- 
inson y.  Rnssell,  24  Cal.  467. 

ConncctictU, — In  this  state  the  rule  Is  cdopted,  contrary  to  what  it 
Is  In  other  states,  that  a  mortgagee  not  in  possession  cannot  main- 
tain an  action  of  replevin  against  a  hona  fide  purchaser  of  a  fixture 
severed  from  the  mortgaged  premises,  and  sold  by  the  mortgagor 
while  In  possession:  McKelvey  v.  Creevey,  72  Oonn.  464,  77  Am.  St. 
Rep.  321,  45  Atl.  4.  The  decision  Is  based  upon  the  the(»y  of  a 
moitgage  adopted  in  that  state,  the  reasoning  of  the  opinion  of 
the  court    being  particularly  Interesting:  "As  between  mortgagor 

and  noortgagee it  is  the  law  of  this  state  that  the  latter  Is 

regarded  as  having  the  legal  title  to  the  land,  ....  but  he  Is  so 
regarded  ....  only  to  a  limited  extent,  and  for  a  limited-  purpose. 
He  Is  regarded  as  having  the  legal  title,  and,  therefore,  as  legal 
•owner,  mainly;  for  the  purpose  of  obtaining  by  ejectment  or  other- 
wise possession  of  the  land,  and  holding  It,  In  order  to  make  his 
security  available  in  payment  of  his  debt.  ....  He  has  title  and 
ownership  enough  to  make  his  security  available,  but  for  sub- 
stantially all  other  purposes  he  Is  not  regarded  as  owner,  but  the 

mortgagor  Is  so  regarded In  most,  perhaps  in  all,  of  the 

other  New  England  states,  and  In  some  others,  the  courts  have  held 
....  that  the  mortgagee  out  of  possession  is  owner  of  the  severed 
•chattel,  and  may  reclaim  it,  or  recover  for  Its  loss,  from  a  purchaser 
of  the  mortgagor  In  possession The  real  Interest  of  the  mort- 
gagee in  the  land  Is  measured  by  the  amount  of  his  debt  and  not 
by  his  deed.  If  the  severance  of  a  fixture  does  not.  In  fact,  dim- 
inish his  securltQr,  If,  after  It  is  severed,  as  before,  his  security  Is 
ample,  there  exists  no  good  reason  why  he  should  be  held  to  be 
the  owner  of  the  severed  fixture." 

niinois.^lt  Is  held  In  this  state  that  where  a  chattel  mortgage  is 
executed  upon  machinery  after  It  has  been  annexed  to  the  realty,  by 
the  owner  of  the  land,  and  it  appears  that  the  removal  thereof 
would  materially  Injure  the  realty,  an  agreement  by  the  parties 
that  the  property  shall  remain  personalty  does  not  have  the  effect 
of  preserving  their  character  as  such,  so  as  to  affect  the  rights  of 
third  parties:  Gross  ▼.  Weare  Oommission  Go.,  153  III.  409,  46  Am. 
8t  Rep.  908,  88  N.  B.  1088.    The  court  said   in  this  case:  "In 
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annexations  or  buildings  placed  on  the  land  of  an- 
other by  a  stranger  with  his  own  materials,  without 

many  of  the  cases  where  a  chattel  mortgage  has  been  giyen 
upon  property  annexed  to  the  realty,  and  where  the  property  de- 
scribed therein  has  been  held  to  be  personalty,  the  debt  secured  by 
the  mortgage  has  been  for  the  purchase  price  of  the  machine  or 
other  article  attached,  and  the  chattel  mortgage  has  been  executed 
before  the  article  was  affixed  to  the  realty,  or  at  about  the  time  It 
was  so  affixed,  or  the  agreement  for  security  by  chattel  mortgage 
has  been  made  before  the  affixing  took  pUuce.  In  some  of  the  cases 
the  lease  of  the  lessee  making  the  improvement  authorizes  a  re- 
moval of  the  property  affixed.  In  other  cases,  it  appears  that  the 
article  attached  to  the  realty  can  be  removed  without  injury  to  it 
or  to  the  realty.  (Citing  cases.)  In  such  cases  the  agreement  .... 
will  prevail  as  between  the  partiea  ....  But  where  a  chattel  mort- 
gage is  executed  upon  machinery  or  buildings  or  articles  after  they 
have  become  so  affixed  to  the  realty  as  to  become  part  of  it,  and 
where  the  lease  or  other  instrument  of  title  does  not  authorize 
a  removal,  ....  and  where  such  removal  cannot  be  made  without 
injury  to  the  realty  or  to  the  fixture  itself,  the  agreement  of  the 
parties  will  not  have  the  effect  of  preserving  the  character  of  the 
personalty  in  the  things  so  affixed  to  the  freehold:  £^well  on 
Fixtures,  23,  24,  68,  317;  Jones  on  Chattel  Mortgages,  seca  130,  131. 
....  In  cases  where  parties  may  agree  among  themselves  to 
treat  fixtures  as  personalty,  their  private  agreement  cannot  change 
the  character  of  the  property  so  far  as  third  persons  are  concerned": 
See  Dobsehuetz  v.  HoUiday,  82  111.  371;  Fifield  v.  Farmers'  Nat. 
Bank,  148  ID.  163,  39  Am.  St  Rep.  166,  35  N.  B.  802;  Schumacher 
V.  Allls  Co.,  70  111.  App.  556. 

Indiana:  Binkley  v.  Forkner,  117  Ind.  176,  19  N.  B.  753. 

lotDa.—An  agreement  cannot  affect  rights  of  third  parties— inno- 
cent purchasers  or  mortgagees:  Stillman  v.  Flenniken,  58  Iowa,  450, 
43  Am.  Bep.  120,  10  N.  W.  842. 

irafwa«.— A  fence  built  upon  the  land  of  another,  by  agreement 
that  the  builder  might  remove  it,  passes  by  grant  to  a  purchaser 
without  notice  of  the  agreement:  Rowand  v.  Anderson,  83  Kan. 
264,  53  Am.  Bep.  529,  6  Pac.  265.  See  Docking  v.  Frazell,  34  Kan. 
29,  7  Pac.  618. 

Maine:  Parsons  v.  Copeland,  38  Me.  537;  Symonds  v.  Harris,  51  Me. 
14,  81  Am.  Dec.  553.  Where  buildings  are  placed  on  land  by  one  inr 
possession  under  a  contract  of  purchase,  the  owner  is  entitled  to 
reoovei*  them  from  one  who  takes  a  chattel  mortgage  thereon  from 
the  person  in  possession,  with  full  notice  of  all  the  drcnmfltance?: 
Kingsley  v.  McFarland,  82  Me.  231,  17  Am.  St  Bep.  473, 19  AU.  442. 
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the  knowledge  or  consent  of  the  owner,  the  same  be- 
comes part  of    the  land.     For  every  building  is  re- 

Maryland.^An  between  mortgugor  and  mortgagee,  machinery  used 
in  cannlnir  bnainess  held  to  be  a  fixture:  Dudley  y.  Hurst,  67  Md. 
44,  1  Aim.  St  Rep.  968,  8  Atl.  901. 

Massachusetts.— AgreesnentB  cannot  affect  third  parties,  as  a  mort- 
gage: Hopewell  Mills  y.  Taunton  Say.  Bank,  150  Mass.  519,  15  Am. 
St  Rep.  235,  23  N.  B.  827.  See  McOonnell  y.  Blood,  123  Mass.  47, 
25  Am.  Rep.  12.  A  building  put  on  mortgaged  land  by  the  consent 
of  the  mortgagor,  and  without  the  consent  of  the  mortgagee,  be- 
comes a  part  of  the  realty,  and  is  coyered  by  the  mortgage,  although 
there  Is  an-  agreement  between  the  mortgagor  and  the  one  con- 
structing the  building:  Meagher  y.  Hayes,  152  Mass.  228,  23  Am.  St 
Rep.  819,  25  N.  E.  105. 

Michigan:  Crlppin  y.  Morrison,  18  Mich.  23. 

Minnesota,— Qb,b  fixtures,  chandeliers,  etc.,  as  between  mortgagor 
and  mortgagee,  which  can  be  readily  unscrewed,  are  not  part  of 
realty.  Blectric  annunciator  attached  to  the  wall  of  mortgaged  prop- 
erty and  all  wires  of  the  electric  bell  system  are  part  of  the  realty: 
Gapehart  y.  Foster,  61  Minn.  132,  52  Am.  St  Rep.  582,  63  N.  W.  257. 
So  as  between  mortgagor  and  mortgagee,  a  counter  and  back  bar 
fastened  to  the  floor  in  a  saloon  pass  on  foreclosure:  Woodham  y. 
First  Nat  Bank,  48  Minn.  67,  31  Am.  St  Rep.  622,  50  N.  W.  1015; 
Northwestern  Ins.  Co.  y.  George,  77  Minn.  319,  79  N.  W.  1028-1064. 
The  rule  is  well  settled  that  an  agreement  may  be  made  by  a  land 
owner  and  another  by  which  the  latter  may  build  upon  the  land  of 
the  former  buildings  which  shall  not  become  a  part  of  the  realty, 
but  that  the  same  shall  be  considered  as  the  personal  itropeity  of 
the  person  so  constructing  the  same,  and  may  be  remoyed  by  him 
at  any  time.  It  is  said  that  this  will  be  implied  from  the  fact  that 
buildings  are  built  by  one  who  has  no  interest  in  the  land,  and 
hence  no  interest  in  enhancing  its  yalue  in  the  absence  of  any  facts 
or  circumstances  tending  to  show  a  different  intention:  Merchants' 
Nat  Bank  y.  Stanton,  55  Minn.  211,  43  Am.  St  Rep.  491,  56  N.  W. 
821. 

If ontona.— Fixtures  attached  after  a  mortgage  may  be  sold  by 
the  mortgagor:  Dutro  y.  Kennedy,  9  Mont  101,  22  Pac.  763. 

Nebraska:  Edwards  etc.  Go.  y.  Rank,  57  Neb.  823,  73  Am.  St  Rep. 
614,  77  N.  W.  765.  Machinery  was  placed  by  the  owner  with  a 
chattel  mortgage  thereon  back  to  his  yendor.  This  was  cousidered 
aa  an  eyldence  of  an  intention  that  this  should  remain  personalty, 
as  against  others.  In  Arlington  etc.  Co.  y.  Yates,  57  Neb.  286,  77 
N.  W.  677,  it  was  held  that  where  yendor  and  yendee  agree  that 
property  shall  remain  personalty,  it  shall  be  so  considered,  unless, 
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garded  as  an  accession  to  the  ground  on  which  it 
stands;  and  the  owner  of  the  ground,  if  liable  at  all, 
is  liable  to  the  owner  of  the  materials  for  the  value 

perhape,  where  innocent  purchasers  have  acquired  rights  in  reliance 
upon  their  apparent  character. 

"New  jEramp«Aire.^Chattel  mortgage  on  chattels  annexed  to  realty 
cannot  be  enforced  against  a  subsequent  }Mna  fide  mortgagee  of 
the  realty:  Tibbetts  v.  Home,  65  N.  H.  242,  23  Am.  St  Rep.  31, 
28  Atl.  146.  See  Cochran  v.  Flint,  57  N  H.  514;  Corey  v.  Bishop,  48 
N.  H.  146;  Carroll  y.  McCullough,  63  N.  H.  95.  As  between  vendor 
and  vendee,  things  considered  as  fixtures:  Cavis  y.  Beckford,  62  N. 
H.  229,  IS  Am.  St  Rep.  554. 

New  Jer««y.— Chattels  annexed  to  realty,  with  a  chattel  mortgage 
executed  by  the  owner  of  the  land  back  to  his  vendor,  remain  per- 
sonalty: Campbell  v.  Roddy,  44  N.  J.  £q.  244,  6  Am.  St  Rep.  889,  14 
Atl.  279.  See  Quinby  v.  Manhattan  Co.,  24  N.  J.  Eq.  260.  As  be- 
tween mortgagee  and  receiver  of  mortgagor,  the  former  is  entitled 
to  possession  of  a  steam-engine  set  upon  a  brick  foundation  laid 
in  the  earth  without  any  attachment  to  the  building,  the  same  being 
a  fixture:  Peder  y.  Van  Winkle,  53  N.  J.  Bq.  370,  51  Am.  St  Rep. 
628,  33  Atl.  399. 

New  York:  Ford  v.  Cobb,  20  N.  T.  344;  Tifft  v.  Horton,  68  N.  T. 
377,  13  Am.  Rep.  537;  Lacustrine  Fer.  Co.  v.  Lake  Gueno  etc.  Co., 
82  N.  T.  476. 

North  Carolina,— Ab  between  vendor  and  vendee,  articles  of  per- 
sonalty affixed  to  the  freehold  pass  to  the  latter:  Home  v.  Smith, 
105  N.  C.  322,  18  Am.  St.  Rep.  903,  11  S.  B.  373.  See  Belvln  v. 
Raleigh  Paper  Co.,  120  N.  C.  138^  31  S.  E.  666. 

Ohio:  Allison  v.  McCune,  15  Ohio,  726,  45  Am.  Dec.  606,  was  an 
action  by  the  mortgagee  for  damages  for  removal  of  fixtures.  The 
court  said:  "In  our  opinion,  on  principle  where  such  security  Is 
thus  diminished,  and  damages  result  from  the  act....the  action 
lies":  Cari)enter  v.  Canal  Co.,  35  Ohio  St  307;  Fortman  v.  Goepper, 
14  Ohio  St  558;  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59  Am.  Dec.  634. 
A  substantial  frame  office  building  passes  under  mortgage:  Burk- 
hardt  v.  Hopple,  5  Ohio  N.  P.  388.  Brewery  fixtures  accessory  to 
building  not  part  of  realty:  Schneider  v.  Schneider,  4  Ohio  N.  P.  144. 

Pennsylvania.— An  agreement  that  property  annexed  shall  be  con- 
sidered personalty,  good  as  against  persons  having  notice:  Hill  v. 
Sewald,  63  Pa.  St  271,  91  Am.  Dec.  209. 

Termont:  Paine  v.  McDowell,  71  Vt  28,  41  Atl.  1042. 

Virginia.— Mortgagee:  Green  v.  Phillips,  26  Gratt  752,  21  Am. 
Rep.  323. 
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of  thenL  A  house,  or  fence,  or  other  structure  built 
by  mistake  on  the  land  of  another  becomes  a  fixture 
thereon,  and  follows  the  tenure  of  the  soil  on  which 
it  stands.®* 

Measured  by  the  usual  tests  for  determining  what 
are  fixtures,  we  find  that  there  is  one  very  essential 
element  wanting,  viz.,  intention.  Wanting  in  this 
respect,  however,  there  was  an  intention  on  the  part 
of  the  one  constructing  the  building  that  it  should 
become  a  part  of  the  realty,  supposing  that  he  was 
placing  it  upon  his  own  property.  But  that  intention 
is  defeated  by  mistake,  so  that  the  question  cannot 
be  solved  by  resorting  to  the  test  of  intention,  it  be- 

Wa9hington,~-AB  between  miOTtgtigoT  and  mortgagee  of  real  prop- 
erty, machinery  and  engines  attached  to  a  building,  by  means  of 
lag-screws  and  bolts,  are  personal  property,  and  may  be  removed^ 
where  there  is  no  Intent  that  they  should  become  a  part  of  the 
realty:  Nenfelder  v.  Third  Street  &  Suburban  Ry.,  23  Wash.  470,  83 
Am.  St  Rep.  831,  63  Pac.  197.  See  German  Soc.  y.  Weber,  16  Wash. 
96,  47  Pac.  224. 

Wisconsin:  Westcott  y.  Delano,  20  Wis.  514.  Personalty  annexed 
to  realty  cannot,  by  agreement  in  the  form  of  a  chattel  mortgage, 
given  by  the  owner  to  the  one  from  whom  he  purchased  the  same 
to  secure  the  payment  of  the  purchase  price,  retain  its  character 
as  personalty  so  as  to  affect  the  rights  of  a  real  estate  mortgagee: 
Puller-Warren  Co.  v.  Harter,  110  Wis.  80,  84  Am.  St.  Rep.  867,  85 
N.  W.  698.  Machinery  passing  to  purchaser  under  foreclosure  of 
mortgage:  Gunderson  t.  Swarthout,  104  Wis.  186,  76  Am.  St  Rep. 
860,  80  N.  W.  466. 

§5  Dutton  y.  Ensley,  21  Ind.  App.  46,  69  Am.  St  Rep.  340,  51  N. 
E.  380;  Seynoour  y.  Watson,  5  Blackf.  655,  36  Am.  Dec.  556;  Kings- 
ley  y.  McFarland,  82  Me.  231,  17  Am.  St  Rep.  473,  19  Atl.  442; 
Campbell  y.  Roddy,  44  N.  J.  Bq.  244,  6  Am.  St  Rep.  889,  14  Atl. 
279.  By  the  French  Ciyil  Code,  the  general  principle  is,  that  the 
property  of  the  soil  carries  with  It  the  property  of  all  that  which 
is  directly  aboye  and  under  it  This  coyers  all  erections  and  works 
made  on  or  within  the  soil;  and  if  made  by  a  third  person,  with  his 
own  mateorials,  the  owner  has  a  right  to  keep  them,  by  the  right  of 
accession,  on  reimbursing  to  the  owner  the  yalue  of  the  materials 
and  price  of  workmanship,  without  any  regard  to  the  yalue  which 
the  soil  may  haye  acquired:  Miller  y.  Michoud,  11  Rob.  (La.)  225; 
2  Kent's  Commentaries,  362. 
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It  i%  %2lu\  that  the  law  ha«  been  from  time  imme- 
morial that  whaterer  alteration  of  form  anj  prop- 
erty may  nodergo,  the  owner  thereof  mar  take  it  in  its 
new  »faape,  provided  he  can  prove  the  identity  of  the 
orj^final  matf rials.  The  earlier  ca^es  in  this  coontry 
followed  this  doctrine,  allowing  an  owner  to  recover 
Ihe  property  in  its  changed  form,  as  where  leather 
is  made  into  shoes,  trees  into  shingles^  logs  into 
boards,  wood  into  charcoal.^* 

Applying  the  general  jmnciple  that  the  law  will 
endeavor  to  do  what  is  right  and  jnst  between  the 
parties,  courts  should  apply  one  rule  to  willful  tres- 
passers  and  thieves,  allowing  recovery  for  the  in- 
creased value  of  property  proportioned  according  to 
circumstances,  and  no  greater  than  is  necessary  to 
set  an  example  to  wrongdoers.  The  owner  thus  re- 
covers something  for  the  increased  value,  not  because 
of  any  rights  in  him,  but  because  the  law  gives  this 
infliction  as  a  punishment  to  the  offender.  The 
measure  of  recovery,  where  the  property  is  taken  in 
good  faith,  but  by  mistake,  should  be  whatever  is 
right  and  just  under  the  circumstances,  which  would 
seem  to  be  the  value  of  the  property  in  its  original 
form.  And  so  in  actions  against  innocent  purchas- 
ers, recovery  should  be  limited  to  the  fair  value  of 
the  property  in  its  original  form.  Following  these 
principles  the  courts  have  in  many  cases  refused  to 
permit  the  owner  to  recover  the  property  in  its 
chnngod  form,  where  the  labor  bestowed  is  such  that 
the  value  is  very  greatly  enhanced,  or  the  identity 
of  the  property  completely  changed.  The  weight  of 
authority,  as  stated,  where  the  trespass  was  inno- 
cently committed,  appears  to  be  that  the  measure  of 

»8  Snyder  v.  Vaux,  2  Rawle,  423;  Betts  v.  Lee,  5  Johns.  348.  4 
Am.  Dec.  8(VS:  OurtU  v.  Groat,  6  Johns,  108,  5  Am.  Dec.  204; 
Brown  v.  Snx.  7  Cow.  OS:  Baker  v.  Wheeler,  8  Wend.  606,  24  Am. 
Dec.  OC;  SnllBbury  v.  McCoon,  4  Denlo.  332. 
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damages  is  the  value  of  the  property  in  its  original 
form,  as  in  trover,  and  for  such  injury  as  is  incident 
to  its  removal,  and  not  for  the  increased  value  at  a 
place  to  which  it  is  removed,  or  by  the  expenditure 
of  labor  or  money. ^  The  same  rule  is  generally  ap- 
plied as  against  innocent  purchasers  in  some 
states,^®^  but  is  denied  in  others,*®*  By  reason  of 
the  conflict  of  opinion  upon  the  question,  the  position 
of  the  courts  in  the  different  states  is  shown  by  ex- 
tracts from  the  decisions  in  the  note.*^ 

•»  Alabama:  White  y.  Yawkey,  106  Ala.  270,  64  Am.  St  Rep.  159» 
19  South.  360. 

California:  GoUer  y.  Fett,  30  Gal.  482. 

Illinois:  Robertson  y.  Jonee,  71  111.  406. 

Massachuaetta:  Stockbrldge  Iron  Co.  y.  Cone  etc.  Co.,  102  Mass. 
86. 

Michigan:  Michigan  Land  Go.  y.  Deer  Lake  Co.,  GO  Mich.  143,  1 
Am.  St  Rep.  401,  27  N.  W.  10;  Weatherbee  y.  Oreen,  22  Mich.  311, 
7  Am.  Rep.  663. 

Mi88i88ippi:  Dictum  tn  Heard  y.  James,  49  Misa.  236. 

Nebraska:  Baker  y.  Meiach,  29  Neb.  227,  45  N.  W.  686. 

Nevada:  Waters  y.  Steyenson,  13  Ney.  157,  23  Am.  Rep.  203. 

New  Hampshire:  Foote  y.  Merrill,  54  N.  H.  490,  20  Am.  Rep.  161. 

Pennsylvania:  Herdic  y.  Young,  65  Pa.  St.  176,  93  Am.  Dec.  739. 

North  Carolina:  Gaskins  y.  Dayis,  115  N.  G.  86,  44  Am.  St  Rep. 
439,  20  S.  EL  188. 

Vermont:  Tilden  y.  Johnson,  62  Yt  628,  36  Am.  Rep.  769. 

100  Railroad  Go.  y.  Hutchins,  32  Ohio  St  571,  30  Am.  Rep.  629; 
Powers  y.  TlUey,  87  Me.  34,  47  Am.  St  Rep.  304,  32  Atl.  714;  Glaspy 
y.  Gabot  135  Maes.  435;  White  y.  Yawkey,  108  Ala.  270,  64  Am.  St 
Rep.  159,  19  South.  360. 

101  Stmbbee  y.  Trustees  GinclnnaU  Ry.,  78  Ky.  481,  39  Am.  Rep. 
251. 

102  Alabama.— Where  purchasers,  innocent  of  wrongdoing,  from  an 
Inadvertent  trespasser,  haye,  by  the  expenditure  of  time,  labor  and 
money,  enhanced  the  yalue  of  the  property  conyerted  and  are  siiod 
for  Its  comyersion,  the  measure  of  damages  Is  the  Injury  done  to 
the  plaintiff  by  the  original  conversion,  and  not  the  value  of  the 
property  thus  enhanced  by  the  defendant's  acts  or  those  of  their 
vendor.  Such  is  not  the  rule  If  the  trespass  is  v^rlllful,  or  in  bad 
faith.  In  trover  for  inadvertent  trespass  and  conversion  of  timber 
cut,  the  measure  of  damages  is  the  value  of  such  timber  immedi- 
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§  596.    Injury  to  Personalty  by  Negligence.— To  enter 

into  a  consideration  of  injuries  to  personal  property 
by  negligence  would    lead  us  over  much    the  same 

ately  after  It  has  been  eerered,  with  legal  interest:  White  v.  Yaw- 
key,  108  Ala.  270,  54  Am.  St  Rep.  158,  19  South.  360. 

Arkansas:  Brock  v.  Smith,  14  Ark.  4S1. 

Illinois,— Timber  cut  on  public  lands  and  made  into  rails  belongs, 
except  as  against  the  government,  to  the  person  cutting  it,  and  he 
may  maintain  an  action  against  anyone  taking  the  rails,  altboufiii 
they  are  lying  on  the  ground  which  has  been  transferred  by  the 
government  to  the  person  so  taking  the  timber:  Wincher  v.  Shrews- 
bury, 2  Scam.  263,  35  Am.  Dec.  108.  In  McLean  County  Goal  Go.  v. 
Long,  81  111.  360,  which  was  an  action  for  trover  for  the  conver- 
sion of  coal  taken  from  land,  the  court  held  that  the  rule  of  dam- 
ages was  its  value  as  a  chattel  when  first  severed  from  the  mine. 
To  same  effect,  Robertson  v.  Jones,  71  111.  406. 

Iowa. — One  who  cuts  and  staclss  hay  on  another's  uninclosed  land, 
without  permission,  cannot  maintain  an  action  for  its  destruction: 
Murphy  v.  S.  G.  &  P.  R.  Go.,  65  Iowa,  473,  3©  Am.  Rep.  175,  8  N. 
W.  320. 

Kentucky, — ^The  owner  of  trees,  cut  on  his  land  by  a  trespasser 
and  by  him  converted  into  railroad  ties,  may  recover  them  from  an 
innocent  purchaser  from  the  trespasser:  Strubbee  v.  Trustees  Cin- 
cinnati Ry.,  78  Ky.  481,  39  Am.  Rep.  251.  The  court  ai^lied  the 
same  doctrine  followed  In  conversion,  viz.:  '*It  is  conceded  that  the 
trespasser  could  gain  nothing  by  his  own  wrong,  and  that  the  re- 
sults of  his  labor  passed  to  the  owner  of  the  property If  the 

wanton  trespasser  acquires  no  title,  he  can  pass  none  to  the  pur- 
chaser from  him,  and  there  is  no  rule  of  law  that  will  preclude  the 
owner  from  recovering  the  property  itself  or  its  value.  Every  pur- 
chaser of  property  must  know  at  his  peril  of  whom  he  is  purchas- 
ing, and  if  his  vendee  has  acquired  the  prol)erty  as  a  trespasser, 
a  purchase  from  him,  although  in  good  faith,  cannot  be  relied 
on  as  a  defense  to  the  claim  of  the  real  owner.  ....  When  the 
Identity  of  the  original  article  is  lost,  we  can  well  see  how  the 
title  is  gone  from  the  original  owner,  as  where  grapes  have  been 
converted  into  wine,  or  timber  into  a  house,  or  com  into  whisky, 
or  where  railroad  ties  have  become  a  part  of  the  road.  In  all  such 
cases  it  will  be  adjudged,  as  a  matter  of  law,  that  the  identity  of 
the  article  is  destroyed,  and  the  rights  of  the  innocent  purchaser 
will  be  protected.  There  has  been  such  a  mechanical  transforma- 
tion of  the  article  as  to  destroy  its  identity,  and  the  mere  fact  that 
the  timber  can  be  traced  into  a  building  ....  is  not  such  identl- 
flcatian  of  the  property  as  would  authorize  Its  recovery The 
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ground  which  has  already  been  covered  in  this  work. 
Proi>erty  may  be  injured  while  being  transported  by 
common  carriers,  the   liability  in  such    cases  being 

qnestion  of  intention  has  much  to  do  in  determining  the  ....  dam- 
ages in  torts.  The  'wlUfal  trespasser  should  be  subjected  to  a  se- 
yerer  punishment  than  one  who  commits  a  trespass  under  the  be- 
lief that  he  is  the  owner  of  the  property.  ....  A  person  who 
takes  the  property  of  another  wantonly  and  without  the  owner's 
consent  can  never  acquire  a  right  to  it  by  accession,  or  spedflcation, 
but  the  right  to  the  same  may  be  so  acquired,  provided  the  pos- 
session of  the  same  Is  innocently  obtained  and  the  species  of  the 
property  be  changed*':  Lampton  v.  Preston,  1  J.  J.  Marsh.  454,  19 
Am.  Dec.  104. 

Jfain^.—Ottshing  v.  Longfellow,  26  Me.  810,  was  an  action  tres- 
pass de  Umis  asportatus.  The  court  held  that  the  value  of  the 
logs  sued  for  at  the  time  they  were  severed  was  the  true  measure 
of  damages.  "The  owner  of  trees  cut  from  his  land  by  a  willful 
trespasser,  and  by  him  manufactured  into  railroad  ties,  and  sold . 
by  him  to  an  innocent  purchaser,  is  entitled  to  recover  from  the 
latter  the  value  of  the  property  at  the  time  of  the  purchase,  with- 
out any  deduction  for  the  increased  value  put  upon  it  by  the  labor 
of  the  trespasser":  Powers  v.  Tilley,  87  Me.  34,  47  Am.  St.  Rep.  304, 
a2  Atl.  714.  In  Moody  v.  Whitney,  38  Me.  174,  61  Am.  Dec.  239, 
held  the  measure  of  damages  in  trover  is  the  value  of  the  prop- 
erty at  the  time  of  conversion.  Where  timber  is  cut  by  a  wrong- 
doer and  subsequently  carried  away,  the  owner  is  not  restricted 
in  his  damages  to  the  value  of  his  timber  before  it  is  cut,  but  may, 
in  an  action  of  trover,  recover  its  value  at  the  time  and  condition 
in  which  it  was  carried  away:  Wing  v.  Mllllken,  91  Me.  387,  64 
Am.  St  Rep.  288,  40  Ati.  138. 

Maryland.— 'B&rton  Coal  Go.  v.  Oox,  89  Md.  3,  17  Am.  Rep.  525, 
was  trespass  qttarc  clausum  fregit  et  de  Ixmia  asportatis.  The 
court  held  the  measure  of  damages  to  be  the  enhanced  value  of 
the  material  either  at  the  place  of  taking  or  manufacture. 

Massachtisetts.Stockhridge  Iron  Co.  v.  Cone  Iron  Co.,  102  Mass. 
86,  was  an  action  for  damages  for  dig^ging  a  shaft  on  adjoining 
land  and  taking  large  quantities  of  iron  and  other  ores.  The  dam- 
ages allowed  was  the  value  of  the  ore  as  it  lay  in  the  bed,  and 
not  as  it  was  after  the  defendants  had  increased  its  value  by  re- 
moving it. 

Michigan.— In  Wetherbee  v.  Green,  22  Mich.  311,  7  Am.  Rep.  653, 

a  case  where  timber  was  taken  by  the  defendant  in  good  faith, 

under  a  supposedi  license  from  the  owner  of  the  land,  the  principle 

announced  by  Justice  Cooley  was  in  substance  that  the  test   in 

Torts>  VoL  11—73 
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that  of  an  insurer.  It  may  be  injured  while  in  the 
care  and  custody  of  a  warehouseman,  the  measure 
of  care  being  such  diligence  and   care  as  a  prudent 

adjusting  the  rights  of  the  owner  of  the  property  In  Ita  original 
form,  and  the  person  who  has  worked  It  into  a  different  form,  i» 
the  relative  yalues  of  the  property  In  Ita  original  and  changed  form, 
that  the  court  can  establish  no  arbitrary  distinctions  based  upon 
physical  reasons;  but  Its  object  must  be  to  adjust  the  redress  af- 
forded one  party  and  the  penalty  Inflicted  on  the  other  as  nearly 
as  circumstances  will  permit,  to  rules  of  substantial  Justice.  It 
was  held  that  the  title  to  the  projperty  was  changed  by  a  substan- 
tial change  of  Identity,  and^that  the  remedy  was  trespass.  In  Isle 
Royal  Mining  Co.  ▼.  Hertln,  37  Mich.  332,  26  Am.  Rep.  520,  cord- 
wood  was  cut  by  mistake  on  land  of  another  and  hauled  to  a  land- 
ing and  piled  there.  It  was  held  that  "where  one  by  mistake,  in 
good  faith,  has  expended  labor  upon  the  property  of  another,  not 
destroying  Its  Identity,  nor  converting  It  into  something  substan- 
tially different,  nor  essentially  enhancing  its  value,  he  cannot  re- 
cover compensation  therefor  from  the  owner,  although  the  owner 
has  availed  himself  of  the  benefit"  In  Michigan  Land  etc.  Co. 
V.  Deer  Lake  Co.,  eo  Mich.  143,  1  Am,  St.  Rep.  481,  27  N.  W.  10,  a 
trespasser  cut  timber,  but  did  not  remove  it.  It  was  burned.  The 
measuro  of  damages  was  held  to  be  the  value  of  the  timlber  stand- 
ing. 
Minnesota:  Nesbitt  v.  St  Paul  Lumber  Co.,  21  Minn.  491. 

MissisHppi.—lii  Heard  v.  James,  49  Miss.  236,  the  original  owner 
recovered  the  value  of  timber  In  its  Improved  condition  against 
a  trespasser  who  had  converted  the  same  into  staves,  but  the  court 
intimated  that  where  the  value  of  the  thing  has  been  enhanced 
by  labor  and  skill  under  a  mistake  as  to  the  right  of  ownerships 
the  real  owner  wlU  be  confined  to  the  value  of  the  original  article. 

Nehrdska.—'Where  property  of  another  has  been  innocently  appro- 
priated, and  has  been  enhanced  in  value  by  labor,  title  is  hdld  to 
pass,  the  original  owner  being  allowed  to  recover  the  value  of  the 
article  as  it  was  before  conversion:  Baker  v.  Melsch,  29  Neb.  227, 
45  N.  W.  085. 

Nevada.— Y^atevB  v.  Stevenson,  la  Nev.  157,  23  Am.  Rep.  293,  was 
an  action  for  damages  for  unintentional  trespass  upon  a  mine, 
whereby  the  defendant  converted  certain  ore  to  his  own  use.  An 
instruction  that  the  Jury  should  not  allow  the  defendant  his  nec- 
essary expenses  In  mining  the  ore  was  improper.  The  court  says 
that  the  safe  rule  of  damages  is  to  give  the  injured  party  as  near 
compensation  as  the  ImperfectiouB  of  human  tribunals  wlU  per- 
mit 
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man,  in  contemplation  of  all  the  circumstances,  would 
exercise  toward  his  own  property.  Again,  property 
may  be  injured  by  negligence  while  traveling  in  roads 

New  Hampshire.-^The  increased  value  of  trees  cut  down  and  car- 
ried away  Is  not  to  be  included  in  the  measure  of  damages:  Foote 
▼.  MerrlU,  51  N.  H.  490,  20  Am.  Rep.  151.  Where  trespass  was 
carelessly,  not  willfully  committed,  the  value,  without  addition  of 
Increased  value,  is  recoverable:  Beede  v.  Lamprey,  64  N.  H.  510,  10 
Am.  St  Rep.  426,  15  Atl.  133. 

New  TorJb.— Title  to  chattels  is  not  changed  by  bestowal  of  labor 
or  skill  upon  them  by  a  willful  wrongdoer,  In  manufacturing  them 
or  changing  them  into  a  commodity  of  another  kind  (com  into 
whisky).  No  matter  how  great  the  transformation  may  be,  the 
true  owner  may  follow  and  reclaim  his  materials  as  far  as  he 
can  prove  their  identity.  But  if  an  innocent  purchaser  converts 
dlattels  into  a  thin^  of  a  different  species,  destroying  Its  identity, 
the  true  owner  cannot  follow  them,  but  can  only  recover  the  value 
at  time  of  conversion:  Sllsbury  v.  McCoon,  3  N.  Y.  370,  63  Am.  Dec. 
307,  and  note. 

Ni>rth  Carolina.— It  a  trespasser,  acting  in  good  faith,  and  under 
an  honest  belief  that  title  is  in  him,  has  converted  property  into 
a  different  species,  the  property  in  its  altered  state  cannot  be  re- 
covered, but  only  damages  for  the  wron^rful  taking  and  conver- 
Irion:  Gasklns  v.  Davis,  116  N.  G.  85,  44  Am.  St  Rep.  439,  20  S.  B. 

isa 

Ohio.— In  Railway  Go.  v.  Hutchins,  82  Ohio  St  571,  30  Am.  Rep. 
020,  where  a  trespasser  severed  timber  and  worked  them  into  tieis 
and  sold  them  to  an  Innocent  party,  it  was  held  that  the  owner 
of  the  tim»ber  could  iM>t  recover  the  value  of  the  timber  from  the 
railway  company.  "Whatever  might  be  the  rule  of  damages  as 
against  innocent  purchasers  [the  owner]  cannot  recover  the  value 
of  the  timiber  as  enhanced  by  the  labor  of  the  wrongdoers,  after* 
it  was  severed  from  the  realty.*'  The  principle  established  seems 
to  be  that  the  owner  is  limited  !n  his  recovery  to  compensation 
for  what  he  lost  merely,  and  not  the  value  of  the  property  in  its 
changed  form.  The  implication  to  be  drawn  from  this  decision  is 
that  recovery  may  be  had  even  from  the  innocent  purchaser  of  the 
timber  in  its  original  form,  because  a  trespasser  or  thief  cannot 
convey  title. 

Penn8ylvania.—ln  Forsyth  v.  Wells,  41  Pa.  St  291,  80  Am.  Dec. 
«17,  the  court  followed  the  doctrine  of  an  English  case,  In  a  case 
of  trover  for  taking  coals,  that  the  party  acted  fairly  and  honestly, 
in  the  full  belief  of  his  right  then  the  measure  of  damages  is  the 
f^ir  value  of  the  coals^  as  if  the  coal  fields  had  been  purchased.    In 
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and  streets,  which  has  been  discussed-*^  And  so 
have  the  general  principles  of  negligence  been  suffl- 
ciently  discussed  which  are  applicable  in  all  acts 
causing  injury  to  personalty.*^ 

§  597«    Confusion  or  Commingling  of  Goods.— The 

modem  law  with  reference  to  rights  of  parties  where 
there  is  a  commingling  of  goods  is  confined  largely 
to  warehousemen  and  depositors,  and  their  rights  are 
to  a  considerable  extent  regulated  by  statutes,  which 
were  passed  to  better  the  protection  of  depositors. 
The  evils  to  be  cured  were  those  which  were  supposed 
to  follow  the  rule  of  the  common  law.  The  great 
difficulty  encountered  by  the  courts  was  and  is  in  de- 

Herdlc  v.  Young.  65  Pa.  St  176,  93  Am,  Dec.  739,  defendant  by 
mistake  cat  timber  on  an  adjoining  tract,  and  converted  tliem  into 
logs,  and  it  was  held  that  the  rule  of  damages  was  the  value  of  the 
timber  in  the  trees  when  the  stump  was  cut. 

yermont.—ln  trespass  and  trover  for  logs  cut  and  carried  away  in 
the  mistaken  and  honest  belief  of  ownership,  the  measure  of  dam- 
ages is  the  value  in  the  woods,  and  not  at  the  mill  where  they  were 
carried  to  be  sawed:  Tllden  v.  Johnson,  52  Yt  628,  36  Am.  Bep.  769. 

Wi«co»w<».— Where  one  wrongfully  cuts  timber  on  the  lands  of  an- 
other and  sells  it  to  an  innocent  purchaser,  the  entry  upon  the  lands 
and  removal  of  the  timber  by  such  purchaser  Is  trespass:  Hazelton 
V.  Week,  49  Wis.  661,  35  Am.  Rep.  796.  In  Single  v.  Schneider,  30 
Wla  570,  where  logs  were  willfully  cut,  they  say  it  is  unnecessarily 
severe  that  defendants  should  lose  the  value  of  all  their  labor.  'The 
measure  of  damages  for  conversion  of  property  by  mistake,  at  place 
where  it  was  about  to  be  sold,  where  the  defendant  removes  it  to 
another  town  and  mixes  it  with  other  similar  property,  so  that  it 
cannot  be  identified,  is  the  value  of  the  property  at  the  place  and 
time  of  conversion,  with  such  increase  as  it  may  have  received  from 
fluctuations  of  the  market  and  other  causes^  Independent  of  defend- 
ant's acts":  Weymouth  v.  Chicago  etc.  Ry.,  IT  Wis.  550,  84  Am. 
Dec.  763. 

United  States  Courts,— In  United  States  v.  Magoon,  8  McLean,  171, 
Fed.  Gas.  No.  15,707,  It  was  held  that  the  value  of  the  ore  after  Its 
separation  from  the  mine  was  not  the  measure  of  damages,  but  the 
Injury  done  to  the  soiL 

108  Ante,  c.  21. 
104  Ante,  c   19. 
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termlning  whether  a  transaction  is  a  sale  or  a  bail- 
ment. The  role  was  that  where  a  deposit  was  made 
of  grain  or  other  like  property,  with  the  expectation 
that  it  would  be  commingled  in  a  common  mass  of 
similar  kind,  deposited  by  different  persons,  so  that 
its  identity  would  necessarily  be  lost,  and  the  under- 
taking of  the  depositee  waa  not  to  redeliver  the  iden- 
tical property  deposited,  but  to  deliver,  in  lieu  there- 
of, an  equal  amount  of  the  same  kind  of  property, 
the  title  to  the  property  deposited  passed  to  the  de- 
positee. The  deposit  had  the  effect  of  a  sale,  and 
some  of  the  courts  inclined  to  this  view  so  that  the 
rights  had  to  be  regulated  upon  this  basis.*^  The 
generally  accepted  view,  however,  is  that  where  one 
deposits  grain  for  storage  in  a  warehouse  with  the 
understanding  that  it  is  to  be  commingled,  for  which 
a  receipt  is  given,  which  entitles  the  depositee  to  re- 
ceive his  share  on  demand,  the  transaction  is  con- 
sidered a  bailment,  and  if  the  warehouseman  sells  as 
his  own  grain  beyond  the  amount  of  the  excess  above 
that  necessary  to  meet  his  outstanding  re<:eipts,  with- 
out express  consent  of  fhe  depositors,  his  sale  passes 
no  title,  and  the  warehouseman  may  become  liable  in 
conversion.*^ 

The  doctrine  of  the  confusion  of  goods  has  been 
often  discussed,  and  may  be  considered  as  clearly 
and  distinctly  settled.  Tt  is  thus  concisely  stated: 
"if  the  goods  of  several  intermingled  can  be  easily 

105  Chafie  t.  Washburn,  1  Ohio  St  244,  60  Am.  Dec.  623.  See 
opinion  in  Hull  y.  PiUsbnry,  43  Minn.  83,  19  Am.  St.  Rep.  200,  44 
N.  W.  67B;  Schindler  v.  V^estorer,  9&  Ind.  396;  Richardaon  y.  Om- 
atead,  74  111.  213;  Johnson  y.  Browne,  37  Iowa,  200;  Lyon  y.  Lfenon, 
106  Ind.  667,  7  N.  B.  311. 

io«  BretSB  y.  Diehl,  117  Pa.  St  669,  2  Am.  St.  Rep.  707,  11  AtL 
693;  Jftmes  y.  Plank,  48  Ohio  St  255,  26  N.  B.  1107;  Hall  y.  PilUh 
Imry*  4B  Minn.  83,  19  Am.  St  B^.  209,  44  N.  W.  673;  First  Nat 
Bank  y.  Bchween,  127  III.  673,  20  N.  E.  661»  11  Am.  St  Rep.  174, 
and  note. 
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difltingoishedl  and  separated,  no  change  of  propertjj 
takes  plaee,  and  each  party  may  lay  claim  to  his  own. 
If  the  goods  are  of  the  same  nature  or  Talne,  although 
not  capable  of  an  actual  separation  by  identifying 
each  particular,  if  the  portion  of  each  owner  is  known 
and  a  diyision  can  be  made  of  equal  proportionate 
value,  as  in  the  case  of  a  mixture  of  com,  coffee,  tea, 
wine,  or  other  article  of  the  same  kind  and  quality, 
then  each  may  claim  his  aliquot  part;  but  if  the  mix- 
ture is  indistinguishable,  because  a  new  ingredient 
is  formed,  not  capable  of  a  just  appreciation  and  di- 
vision according  to  the  original  rights  of  each,  or  if 
the  articles  mixed  are  of  different  values  or  quan- 
tities, and  the  original  values  or  quantities  cannot  be 
determined,  the  party  who  occasions,  or  through 
whose  fault  or  neglect  occurs,  the  wrongful  mixture, 
must  bear  the  loss/'  ^^ 

107  Bo^lnoon  v.  Holt,  30  N.  H.  K57,  TS  Am.  Dec.  233;  Piret  Nat 
Bank  v.  SchTreen,  127  111.  673,  11  Am.  St  Rep.  174,  20  N.  B.  681; 
Hall  T.  Page,  4  Ga.  428,  48  Am.  Dec.  296;  In^lebright  ▼.  Hanunond, 
19  Ohio,  887,  53  Am.  Dec.  430;  Little  Pittsburgh  Ckmsolidated  Min. 
Oo.  V.  Little  Chief  Min.  CJo.,  11  Colo.  223,  7  Am.  St  Rep.  226.  17 
Pac.  760;  Hall  y.  PUlBbury,  43  Minn,  33,  19  Am.  St  Rep.  209,  44 
N.  W.  673;  Heweltlne  v.  Stockwell,  80  Me.  237,  50  Am.  Dec  627; 
Sims  ▼.  Glazener,  14  Ala.  696,  48  Am.  Dec.  120;  O'Dell  y.  Leyda,  40 
Ohio  St  244,  20  N.  E.  472;  Bond  y.  Ward,  7  Mass.- 123.  6  Am.  Dec 
28;  Firot  Nat  Bank  y.  Hummel,  1  Oolo.  259,  20  Am^  St  Rep.  267,  23 
Pac.  986. 
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§  598.    Who  are  Common  Carriers  of  Goods.— Th<mg]i 

a  conunon  carrier  has  been  defined  elsewhere/  it  may 
be  here  stated  that  a  common  carrier  ia  one  wiu>,  by 

1  Ante,  sec.  Ill  et  seq. 
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virtue  of  his  calling,  undertakes  for  compensation 
to  transport  personal  property  from  one  place  to  an- 
other for  all  such  as  may  choose  to  employ  him,  and 
everyone  who  undertakes  to  carry  for  compensation 
the  goods  of  all  persons  indifferently  is,  as  to  liabil- 
ity, to  be  deemed  a  common  carrier.^  To  be  deemed 
a  common  carrier  it  is  not  essential  that  the  company 
shall  carry  both  passengers  and  freight— carriage  of 
either  passengers  or  of  freight,  or  of  both,  being  suffi- 
cient* Truckmen,  wagoners,  cartmen,  and  porters,* 
transportation  companies,  though  not  owning  rail- 
way lines,*  in  addition  to  railway  companies  and  ex- 
press companies^®  are  deemed  common  carriers.  The 
owner  of  a  steamboat  engaged  in  the  business  of  tow- 
ing is  not  a  common  carrier,'^  nor  is  a  carrier  of  live- 
stock liable  as  a  common  carrier.*  A  common  car^ 
rier  cannot,  by  offejing  to  carry  under  a  qualified  lia- 
bility, constitute  himself  a  common  carrier  with  such 
liability  onJy  as  he  advertises  himself  to  assume.* 

§  599.    General  Nature  of  Carrier's   Liability.— The 

rule  of  lia1>ility  of  a  common  carrier  of  goods  has 
been  ahown  in  the  consideration  of  the  liability  of 
persons  at  a  previous  section.**^    It  will  be  sufficient 

2  Jackson  Agrlcaltnral  Iron  Works  y.  Horlbnt,  158  N.  Y.  M,  70 
Am.  St  B^.  482,  62  N.  B.  666. 

8  TbompsoQ-Houfitoin  Electric  Go.  t.  Simon.  20  Or.  60,  23  Am. 
St  Hep.  86,  26  Pac.  147. 

4  Jackson  Agrlcultnral  Iron  Works  v.  Hnrlbnt,  snpra. 

5  Merchants'  Dispatch  Transp.  Go.  y.  Bloch,  86  Tenn.  882,  6  Am. 
St.  Rep.  847,  6  S.  W.  861. 

6  Ante,  see.  111. 

7  Knapp  y.  McOaffrey,  178  lU.  107,  60  Am.  St  Rep.  200,  62  N.  B. 
808. 

8  Heller  y.  Chicago  etc.  Ry.  Go.,  100  Mich.  68,  63  Am.  St  Rep. 
641,  66  N.  W.  667. 

t  Kirby  y.  Western  Unloo  TeL  Oa,  4  S.  D-  106,  46  Am.  St  Rep. 
766,  66  N.  W.  759. 
10  Ante,  sec.  112. 
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here  to  refer  to  the  well-understood  rule  of  liability 
of  such  cairier&y  settled  centuries  ago  upon  common- 
law  principles,  that  they  are  bound  to  employ  safe 
and  sufficient  means  of  carriage,  trustworthy  and 
competent  servants,  and  that  they  are  regarded  as 
Insurers  against  all  losses,  except  those  occasioned 
by  the  act  of  God  or  the  public  enemy/*  Such  car- 
riers may  also  sometimes  limit  their  liability  by  spe- 
cial contract,  in  which  case  they  cannot  be  held;  and 
they  will  also  be  relieved  from  responsibility  where 
the  consignor  is  guilty  of  contributory  negligence.** 
Nor  can  they  be  held  where  the  loss  is  attributable 
to  mobs  or  a  strike,  accompanied  by  intimidation  and 
violence  which  it  is  unable  to  prevent  or  suppress.** 
All  that  can  be  exi)ected  of  them  under  such  circum- 
stances is  to  use  due  care.** 

The  liability  of  a  carrier  is  of  wide  scope;  it  is 
not  confined  to  the  mere  transportation,  but  it  must 
exercise  such  care  as  may  be  necessary  to  protect 
coods  from  every  source  of  injury  which  it  can,  by 
the  exercise  of  due  care  and  ordinary  intelligence, 
know  and  anticijyate.  It  must  avoid  destruction  or 
injury  of  goods  from  the  elements,  or  by  delay.  The 
nature  of  the  goods  must  be  considered  in  determin- 
ing the  carrier^s  duty.  He  is  informed  thereof  by 
inspection  of  the  freight  bills,  and  by  other  papers 
accompanying  the  shipment.  Perishable  goods  must 
be  carried  with  expedition.  It  is  said  that  unknown 
causes,  or  those  which  are  inherent  in  the  nature  of 
the  goods,  and  cannot  be,  in  the  exercise  of  diligence, 

11  Alabama  Great  Sonthern  R.  R.  Go.  v.  Thomas,  80  Ala.  291,  18 
Am.  St  Rep.  119,  7  Sonth.  702;  Lewis  y.  Ludwick,  6  (Mo.  368^  98 
Am.  Dec.  454;  WlUock  v.  Pennsylvania  Ry.  Co.,  166  Pa.  St  384,  46 
Am.  St  Rep.  674,  90  Atl.  94& 

12  Id. 

18  Golf  O.  ft  St  F.  Ry.  t.  Leyl,  76  Tex.  837, 18  Am.  St  Rep.  45, 13 
S.  W.  191. 
14  Id.;  Hutchinson  on  Gairiers,  see.  330. 
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averted,  will  not  render  the  carrier  liable.^*  So  in 
the  case  of  fruit,  where  during  the  cold  season  it  is 
packed  in  a  car  which  has  apertures  through  which 
the  cold  and  snow  may  enter,  freezing  the  same.  Hie 
carrier  is  liable.*^  When  essential  to  the  safe  trans- 
portation of  goods  to  use  refrigerator-cars,  this  obli- 
gation rests  on  the  carrier/^ 

§  600.    Must  Extend  Equal  Privileges.— The  subject 

of  this  section  has  also  been  touched  upon  at  another 
place  more  appropriate  for  its  consideration.*® 

It  is  a  familiar  rule  that  a  common  carrier  is  under 
th<e  obligation  to  extend  equal  privileges  to  all  ship- 
-pers  alike;  he  is  not  permitted  to  charge  anyone  an 
excessive  price  for  the  services;  he  has  no  right  to 
exact  from  anyone  anything  beyond  what,  under  the 
circumstanc€t9,  is  reasonable  and  just;  he  oannot  un- 
reasonably or  unjustly  discriminate  in  favor  of  one 
or  against  another  where  the  circumstances  are  the 
same.*®  It  is  insisted,  however,  that  the  common 
law  does  not  impose  the  obligation  to  treat  all  cus- 
tomers equally,  but  that  such  carrier  may  carry  for 
favored  individuals  at  an  unreasonably  low  rate,  or 
even  gratis,^  or  that  he  may  discriminate  so  long 

15  Beard  v.  Illlnoifl  Cent  By.  Co.,  79  Iowa,  518^  18  Am.  St  Bepw 
881.  44  N.  W.  800. 

16  MerdiantB'  Dlapatch  etc  Co.  v.  Oomrort^  3  OokK  280,  26  Am. 
Bep.  757. 

17  Beard  v.  St  Lonis  etc.  By.  Ckx,  79  Iowa,  528,  44  N.  W.  808. 

18  Ante^  sec.  112. 

19  I^ugh  y.  Outerbridge,  148  N.  Y.  271,  42  Am.  St  Bep.  712,  38 
N.  E.  292;  Boot  v.  Long  Island  etc.  B.  B.  Co.,  114  N.  Y.  800,  21  N. 
B.  403,  11  Am.  St  Bep.  643,  and  extended  note;  Ck>ok  r.  Chicago 
etc.  By.,  81  Iowa,  561,  25  Am.  St  Bep.  512,  46  N.  W.  1080;  Scofield 
V.  Hallway  Co.,  51  Ohio  St  571,  64  Am.  Bep.  846,  8  N.  B.  907. 

20  Cowden  v.  Pacific  Coast  Steamship  Co.,  94  CaL  470^  28  Am. 
St  Bep.  142,  29  Pac.  873;  Great  Western  B.  B.  Co.  y.  Sntton^  4  Bn^. 
ft  Ir.  App.  238. 
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as  no  unreasonable  charge  is  made.**  But  the  prin- 
ciple of  equality  of  treatment  so  generally  pervades 
American  jurisprudence  that  it  will  certainly  be  con- 
ceded that  where  a  carrier  extends  a  lower  rate  to 
one  shipper  for  the  sole  object  of  practicing  dificrim- 
ination^  it  is  the  general  rule  that  such  an  act  is  un- 
lawful;^ and  a  violation  of  this  duty  gives  rise  to  an 
action  for  damages.^ 

§  601.   When  Liability  Attaches.— There  can  be  no 

re^ponsibilily  impoeed  upon  a  carrier  for  the  safety 
of  goods  until  there  is  a  complete  delivery  of  the  same 
to,  and  an  acceptance  by,  it**  There  can  be  no  ac- 
ceptance until  the  carrier  has  knowledge  of  ihe  readi- 
ness of  the  goods  for  transportation  and  the  shipper's 
desire  therefor.^  The  liability  attacliec^  however, 
immediately  upon  receipt  and  acceptance  of  goods.** 
There  may  be  circumstances  where  there  is  not  what 
may  ordinarily  be  considered  complete  delivery,  but 
the  goods  have  been  accepted  under  such  conditions 
as  will  render  the  carrier  liable  for  their  loss;  as,  for 
example,  where  they  have  been  placed  in  the  freight- 
house,  with  the  consent  and  under  the  direction  of 
an  agent  of  the  carrier,  and  there  is  delay  in  their 
shipment,  due  to  the  failure  of  the  carrier  to  furnish 

SI  Aylnger  v.  South  Carolina  Ry.  Co.,  20  S.  0.  265,  13  Am.  St 
Rep.  716»  7  S.  B.  493;  Johxwon  v.  Pensacola  etc.  R.  B.  Oo.,  16  Fla. 
CK23,  26  Am.  R«p.  781. 

22  See  eztenslve  treatment  of  this  0nbject,  with  fall  citation  of 
authorities,  in  11  Am.  St  Bep.  647,  note. 

%B  See  cases  cited  ante,  note  19,  and  in  11  Am.  St  Rep.  647. 

24  Hutchinson  on  Carriers,  c.  4;  Schonler  on  Bailments  and  Car- 
riers, c.  3;  Merriam  v.  Hartford  etc.  B  B.  Co.,  20  Conn^  854,  52  Am, 
Dec.  344;  Tate  v.  Yazoo  etc.  By.  Co.,  78  Miss.  842,  29  South.  890, 
84  Am.  St  Bep.  640. 

25  Tate  y.  Yazoo  etc.  By.,  supra. 

26  Pittsburgh  etc.  By.  Co.  v.  Barrett,  86  Ohio  St.  448:  Judson  t. 
Western  B.  B.  Corp.,  4  Allen,  520,  81  Am.  Dec.  718;  Groevenor  r. 
New  York  Cent  B.  B.  Co.,  89  N.  Y.  34. 
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the  requisite  cars.*''  But  though  the  carrier  gives  a 
bill  of  lading  for  goods  while  the  same  are  in  the 
possession  of  another,  being  prepared  for  shipment, 
they  cannot  be  regarded  as  in  transit.*® 

§  602.,   Contracts     Limiting    Liability.  —  Contracts 

which  have  sought  to  limit  the  common-law  liability 
of  common  carriers  have  'been  frequent  sources  of 
litigation,  but  the  right  of  the  carrier  to  limit  its  lia- 
bility is  confined  to  narrow  limits,  the  rules  of  law 
governing  this  matter  being  well  settled.  These  con- 
tracts have  been  the  subject  of  bitter  legal  contests 
in  this  country  from  an  early  i)eriod,  it  being  first  pre- 
sented in  the  form  of  the  right  of  the  carrier  to  limit 
his  liability  to  a  shipper  by  a  general  notice,  the 
decisions  in  the  early  cases  being  against  the  right  of 
the  carrier  to  thus  limit  his  liability  by  general  no- 
tice or  receipt.*®  But  it  finally  became  the  well-set- 
tled rule  that  the  carrier  may  limit  his  liability  by 
a  si>ecial  agreement,  excepting  for  his  own  negli- 
gence or  that  of  his  servants,  or  his  fraud,  and  the 
like.  This  conclusion  rests  upon  the  principle  that 
as  the  duties  of  the  carrier  involve  property  rights, 
the  safe  custody  and  delivery  of  goods,  there  can  be 
no  valid  oibjectdons  to  allowing  the  parties  to  make 
such  contracts  as  will  best  subserve  their  interest 
Such  contracts,  therefore,  are  universally  deemed 
valid,  so  long  as  they  do  not  transgress  the  bounds 
of  public  policy.*^    From  this  rule  another  resulting 

97  London  etc.  Fire  Ins.  Oo.  v.  Borne  etc.  R.  R.  CJo.,  144  N.  T. 
200,  43  Am.  St.  Rep.  753,  89  N.  B.  78. 

28  Armory  Mfg.  Oo.  v.  Gnlf  etc.  Ry.,  89  Tex.  419,  59  Am.  St 
Bep.  66,  37  S.  W.  850. 

2f  Cole  Y.  Goodwin,  19  Wend.  251,  82  Am.  Dec.  470;  Gould  r. 
HiU,  2  Hill,  623.  See  extensive  note  on  ''Limitation  of  Carrier's 
Llabnity  in  Billa  of  Lading,"  in  84  Am.  St  Rep.  74-134. 

80  New  Jersey  Steam  Nay.  Co.  v.  Merchants^  Bank,  6  How.  344, 
882;  DayidflOD  v.  Graham,  2  Ohio  St  131;  Camp  t.  Steamboat  Co., 
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doctrine  comes  into  play,  viz.:  In  cases  where  a 
carrier,  by  a  valid  contract,  limits  his  common- 
law  liability,  his  liability  then  depends  npon  his 
negligence,  the  same  as  in  ordinary  employments. 
But  even  then  a  more  stringent  mle  is  imposed  to  the 
effect  that  an  injurious  accident  alone  gives  rise  to 
a  presumption  of  negligence  on  the  part  of  the  car- 
rier, the  burden  resting  upon  him  to  show  that  he 
was  not  negligent*^  When  no  "injurious  accident" 
occurs,  the  burden  is  upon  the  plaintiff  to  show  negli- 
gence.** Nor  will  such  presumption  be  indulged 
where  loss  is  due  to  some  independent  cause,  and 
not  to  the  failure  of  any  of  the  appliances  of  trans- 
portation."® 

§  603«   Same  Continued— Limitations  that  may  be 

Made. — ^A  carrier  is  allowed  to  impose  some  limita^ 

43  CJonn.  833;  Grace  v.  Express  Co.,  100  Mass.  505.  97  Am.  Dec. 
117.  1  Am.  Reip.  131;  Hutchinson  on  Carriers,  sec.  237,  note  3,  citing 
numerous  American  cases. 

•  81  Buck  V.  Pennsylvania  R.  R  Co.,  150  Pa.  St  170,  30  Am.  St. 
Rep.  800,  24  Atl.  678  (an  injury  to  stoves  of  fragile  character,  which 
were  carefully  packed  hi  a  car  and  were  broken  by  the  ordinary 
Jar  of  the  cars);  Georgia  R.  R.  etc.  Co.  v.  Keener,  03  Ga.  808,  44 
Am.  St  Rep.  197,  21  S.  E.  287  (trunk  lost;  negligence  presumed  in 
the  absence  of  evidence  as  to  how  loss  occurred);  Wheeler  v.  Oceanic 
etc.  Nav.  Oa,  125  N.  T.  166,  21  Am.  St  Rep.  729,  26  N.  B.  248; 
Browning  v.  Groodrich  Transportation  Co.,  78  Wis.  391,  23  Am.  St 
Rep.  414,  47  N.  W.  428  (carrier  presumed  negligent  when  goods  lost, 
nnezplained);  Canfleld  v.  Baltimore  etc.  R.  Co.,  93  N.  Y.  532,  45  Am. 
Rep.  268;  Hull  v.  Chicago  etc.  R.  Co.,  41  Minn.  510,  16  Am.  St 
Rep.  T22,  43  N.  W.  391  (goode  lost);  Shenk  v.  Philadelphia  etc.  Pro- 
peller Co.,  60  Pa.  St  109,  100  Am.  Dec  541  (nondelivery);  glass: 
Tardos  v.  Ship  Toulon,  14  La.  Ann.  429,  74  Am.  Dec.  435  (goods 
broken);  Steers  v.  Liverpool  etc.  S.  S.  Co.,  57  N.  Y.  1,  6  Am.  Rep. 
453  (loss  of  baggag<e);  Bumell  y.  New  York  Cent  R.  Co.,  45  N.  Y. 
184,  6  Am.  Rep.  61  Goss  of  baggage). 

82  Pennsylvania  R.  Co.  v.  Raiordon,  119  Pa.  St  343,  30  Am.  St 
Rep.  670,  13  AU.  324. 

88  Long  V.  Pennsylvania  R.  R.  Co.,  147  Pa.  St  343,  30  Am.  St 
Rep.  732,  23  AU.  459  (flood). 
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tions  upon  hie  liability  to  guard  against  fraud  of  the 
shipper;**  anxl  he  may  limit  his  liability  to  a  certain 
amount  or  value,  unless  the  ju9t  and  true  value  of 
the  goods  is  given.^  The  principle  which  relieves 
the  carrier  from  liability  for  more  than  the  agreed 
value  does  not  apply  where  the  valuation  is  merely 
arbitrary,  and  is  fixed  without  reference  to  the  real 
value  of  the  goods.*®  So  may  he  limit  his  liability  in 
the  case  of  peris-hable  goods,*'^  or  goods  which  are 
easily  broken,*®  or  of  explosive  articles.**  Where 
the  danger  is  especially  great,  the  shipper  should 
make  the  facts  known  to  the  carrier,  the  latter  hav- 
ing a  perfect  right  to  guard  against  such  contingen- 
cies. Even  in  the  face  of  these  and  other  like  valid 
limitations  the  measure  of  due  care  which  is  expected 
of  the  carrier  toward  his  shippers  ia  not  abated  in  the 
slightest  degree.  He  is  still  held  to  be  an  insurer 
against  such  perils  as  it  is  his  duty  to  provide  against. 
He  is  bound  to  exercise  great  care  because  of  the 
nature  of  his  undertaking;  he  must  not  be  negligent^ 
While  the  carrier  and  the  shipper  are  the  ostensible 

84  Johnson  y.  Alabama  etc.  Ry.  Co.,  69  Mias.  191,  30  AnL  St  Rep. 
634,  11  SoQth.  104. 

86  Pacific  Exp.  Co.  V.  Foley,  46  Kan.  457,  26  Am.  St  Rep.  107, 
26  Pac.  665;  Georgia  R.  R.  etc.  Oo.  v.  Keener,  93  Ga.  808,  44  Am. 
St  Rep.  197,  21  S.  B.  287;  Ballow  v.  Barle,  17  R.  I.  441,  33  Am. 
St  Rep.  881,  22  Atl.  1113;  Alalr  ▼.  Northern  Pac.  R.  R.  Co.,  63  Minn. 
160,  39  Ana.  St  Rep.  588,  54  N.  W.  1072;  Wlllock  v.  Pennsylvania 
R.  R.  Co.,  166  Pa.  St  184,  45  Am.  St  Rep.  674,  30  Atl.  948;  American 
Exp.  Co.  V.  Sanda,  65  Pa.  St  140.  See  note,  23  Am.  St  Rep.  595, 
showing  conflict  of  authority;  88  Am.  St  Rep.  110,  note.  See  lead- 
ing case  of  Hart  t.  Pennsylvania  Co.,  112  U.  S.  331,  5  Sup.  Ct  Rep. 

151. 

86  Georgia  R.  R.  etc.  Co.  v.  Keener,  93  Ga.  808,  44  Am.  St  Rep. 
197,  21  N.  E.  287;  Chicago  etc.  R.  R.  Co.  v.  Chapman,  133  lU.  96,  23 
Am.  St  Rep.  587,  24  N.  B.  417. 

87  Wlllock  V.  Pennsylvania  R.  R.  Co.,  166  Pa.  St  184,  46  Am. 
St  Rep.  674,  30  Atl.  948. 

88  Wlllock  V.  Pennsylvania  R.  R.  Co.,  supra. 

89  Wlllock  Y.  Pennsylvania  R.  R.  Co.,  supra. 
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parties,  the  contract  is  in  reality  tripartite,  the  pub- 
lic being  the  third  party  in  interest.  After  an  un- 
successful attempt  in  England  to  overthrow  the  com- 
mon-law doctrine  of  liability  of  common  carriers,  it 
finally  became  the  settled  rule  that  a  contract  may 
be  made  limiting  their  liability  upon  two  conditions: 

1.  The  contract  must  be  actually  made  and  signed; 

2.  The  limitation  must  be  reasonable.  The  latter 
must  be  determined  by  the  courts  which  proceed  upon 
common-law  principles,  holding  that  to  be  just  or 
unjust  which  was  so  held  at  common  law.'*^  The  law 
contemplates  that  the  tenns  of  the  consent  on  the 
part  of  the  shipper  shall  be  consonant  with  public 
interest.** 

§  604.   Same  Continued— Execution  of  the  Contract. 

The  law  will  permit  the  carrier  to  make  a  contract 
with  a  shipper  when  it  is  freely,  voluntarily  and  fairly 
entered  into  by  the  parties.'**  A  contract  is  not  valid 
if  made  under  duress,  where  the  shipper  has  no  choice 
except  to  ship  his  property  under  the  terms  offered 
by  the  carrier.***  The  latter  cannot  exact  a  special 
agreement,  limiting  his  liability  as  a  condition  prece- 
dent to  the  discharge  of  his  duty.**  The  consenrt  of 
the  shipper  to  the  conditions  must  actually  be  given, 

40  Wlllock  ▼.  Pennsylvania  B.  B.  Co.,  supra;  McManus  v.  Lan- 
cashire etc.  By.  Co.,  4  HurL  &  N.  327;  Dixie  Cigar  Co.  v.  Southern 
Exp.  Co.,  120  N.  C.  9iS,  58  Am.  St.  Bep.  795,  27  S.  B.  73. 

41  Little  Bock  etc.  By.  Co.  t.  Cravens,  67  Ark.  112,  38  Am.  St 
Bep.  230,  20  S.  W.  803. 

42  Pacific  Exp.  Co.  V.  Foley,  46  Kan.  457,  26  Am.  St  Bep.  107, 
26  Fac.  665;  Little  Bock  etc.  By.  Co.  v.  Cravens,  57  Ark.  112,  38 
Am.  St  Bep.  230,  20  S.  W.  808;  Adams  Exp.  Co.  v.  Nock,  2  Duvall, 
662,  87  Am.  Dec.  610. 

48  Little  Bock  etc.  By.  Co.  v.  Cravens,  57  Ark.  112,  38  Am.  St 
Bep.  230,  20  S.  W.  803. 

44  Klrby  v.  Western  Union  Tel.  Co.,  4  S.  Dak.  105,  46  Am.  St  Bep. 
765,  66  N.  W.  760;  Atchison  etc.  B.  B.  Co.  t.  Dill,  48  Kan.  210,  28 
Pac.  148. 
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and  are  not  to  be  implied  from  a  general  notice.'** 
Mere  acceptance  of  a  bill  of  lading^  without  express 
assent  to  its  conditions,  does  not  conBtitute  consent 
by  the  shipper  to  the  stipulations  therein  of  special 
limitations  upon  its  liability.*^  The  principle  upon 
which  the  decisions  supporting  this  rule  proceed  is 
that  the  terms  and  conditions  must  be  expressly 
adopted  as  a  contract.*'^  But  a  carrier  may  limit  its 
liability  in  various  ways  for  losses  which  may  occur 
without  its  fault  or  negligence,  relieving  itself  from 
the  common-law  liabilities,  where  it  is  free  froan 
fault,  the  burden  being  upon  it  to  show  that  the  loss 
was  occasioned  without  its  fault.*®  In  some  states, 
however,  it  is  considered  that  a  shipper  may  be  bound 
by  a  jfpneral  notice,  if  he  has  knowledge  of  the  terms 
of  the  limitation,  and  understands  the  effect.**    So  is 

46  Wallace  v.  Mathews,  39  Ga.  617,  99  Am.  Dec.  473;  Dorr  r. 
New  Jersey  Steam  Nav.  Co.,  11  N.  Y.  486,  62  Am.  Dec.  125.  See  on 
this  point  extensive  note,  with  full  citation  of  cases,  In  6  Am.  St. 
Rep.  720;  Centnd  R.  R.  Co.  v.  Hasselkus,  91  Ga.  382,  44  Am.  St 
Rep.  37,  13  S,!  B.  838;  RawBon  v.  Pennsylvania  R.  R.  Co.,  4S  N.  Y. 
212,  8  Anu  Rep.  543;  Blomenthal  v.  Rralnerd,  38  Vt  402»  91  Am. 
Dec.  349. 

46  Central  R.  R.  Co.  v.  Hasselkus,  91  Ga.  882,  44  Am.  St  Rep. 

37,  13  8.  Ell  838;  Savannah  etc.  Ry.  Co.  v.  Pritehardv  77  Ga.  412,  4  \ 

Am.  St  Rep.  92,  1  S.  E.  261.    The  common-law  liability  cannot 

be  restricted  by  notice,  whether  brought  home  to  shipper  or  not: 

Merchants'  Despatch  Transp.  Co.  v.  Furthmann,  149  111.  66,  41  Am.  ! 

St  Rep.  265,  36  N.  B.  625;  Gaines  v.  Transportation  Co.,  28  Ohio 

St  418;  Steele  v.  Townsend,  37  Ala.  247,  79  Am.  Dec.  49;  Mack  v.  I 

Great  Western  Despatch  Co.,  3  Ohio  C.  C.  36. 

47  Buckland  v.  Adams  £2zp.  Co.,  97  Maes.  124,  93  Am.  Dec.  68;  | 
Western  Transit  Co.  v.  Hosklng,  19  111.  App.  607.    See  other  cases 

In  note,  6  Am.  St  Rep.  720,  721;  Chicago  etc.  Ry.  Co.  v.  Calumet  i 

Stock  Farm,  194  lU.  9,  88  Am.  St  Rep.  68^  61  N.  E.  1095. 

48  Steele  v.  Townsend,  37  Ala.  247,  79  Am.  Dec.  49;  Dorr  v.  New 
Jereey  Steam  Nav.  Go.,  11  N.  Y.  490,  62  Am.  Dec.  125;  Union  Exp. 
Co.  V.  Graham,  26  Ohio  St  595;  United  States  Exp.  Co.  v.  Backman, 
28  Ohio  St  144;  Gaines  v.  Transportation  Co.,  28  Ohio  St  418;  Cin- 
cinnati etc.  Ry.  Co.  v.  Pontius,  19  Ohio  St  221,  2  Am.  Rep.  391. 

4f  Yemer  v.  Sweitzer,  32  Pa.  St  209. 
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it  held  in  some  states  that  a  bill  of  laxling  accepted 
and  acqniesced  in  by  the  consignor^  with  knowledge 
of  its  contents^  is  binding  upon  him^  althongh  not 
signed  by  him;  and  the  terms  and  conditions  of  the 
contract  cannot  be  contradicted  by  parol.**  In  so  far 
as  such  bills  of  lading  acknowledge  the  delivery  and 
acceptance  of  the  goods,  they  are  mere  receipts,  and 
as  to  the  rest,  they  are  contracts.  They  bind  the 
shipper  so  far  as  the  conditions  named  therein  are 
reasonable.'^ 

Again,  it  is  held  that  an  oral  agreement  which  is 
the  real  agreement  may  be  shown,  notwithstanding 
the  acceptance  of  the  bill  of  lading,  without  assent 
to  its.  conditions,"'  though  in  some  instances  verbal 
negotiations  will  become  merged  into  the  bill  of  lad- 
ing.*"^ 

§  605.    Same  Continued— Validity  of  Limitations.— it 

is  fundamental  and  familiar  that  a  common  carrier 
of  goods  cannot  limit  its  liability  for  losses  by  its 
negligence,  or  that  of  its  servants."*    It  may  make 

60  Cincinnati  etc.  Ry.  v.  Pontius,  19  Ohio  St  221,  2  Am.  Rep. 
801;  Railway  Co.  v.  La  Tourette,  2  Ohio  C.  0.  279;  Dayis  v.  Central 
Vermont  R.  R.  Co.,  W  Vt  290,  44  Am.  St  Rep.  852,  29  Ati.  818. 
Mere  prima  facie  evidence  of  contract;  McFadden  t.  Missouri  Pac. 
R.  Co.,  92  Mo.  848,  1  Am.  St.  Rep.  721,  4  S.  W.  689;  Emery  y.  Irring 
Nat.  Bank,  25  Ohio  St  800,  18  Am.  Rep.  299;  Van  Etten  y.  Newton, 
184  N.  Y.  148,  80  Am.  St  Rep.  630,  31  N.  E.  834. 

61  Davis  V.  Central  Vermont  R.  R.  Co.,  supra. 

62  Merchants'  Despatch  Transp.  Co.  v.  Furthmann,  149  IlL  66, 
41  Am.  St  Rep.  265,  36  N.  B.  625. 

68  McFadden  v.  Missouri  Pac.  Ry.  Co.,  02  Mo.  843,  1  Am.  St 
Hep.  721,  4  S.  W.  689. 

64  Pacific  Exp.  Co.  v.  Foley,  46  Kan.  457,  26  Pac.  665,  26  Am. 
8t  Rep.  107,  and  note;  Bird  v.  Southern  Railroads,  99  Tenn.  719,  63 
Am.  St  Rep.  856,  42  8.  W.  451;  Georgia  R.  R.  etc.  Co.  v.  Keener,  93 
Oa.  808,  44  Am.  8t  Rep.  197,  21  S.  E.  287;  Witting  y.  St.  Louis  etc. 
Ry.  Co.,  101  Mo.  631,  20  Am.  St.  Rep.  686.  14  S.  W.  743;  Pennsyl- 
vania R.  R.  Co.  v.  Raiordon,  119  Pa.  St  577,  4  Am.  St  Rep.  670, 
18  Atl.  824;  Missouri  Pac.  R.  R.  Co.  v.  Joy,  71  Tex.  409,  10  Am, 
St  Rep.  758.  9  8.  W.  346.  See  note  to  88  Am.  St  Rep.  106. 
Torts,  VoL  n— 74 
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reasonable  restrictions  as  to  the  time  within  which 
proofs  of  loss  may  be  made.*"^  A  contract  entered 
into  between  shipper  and  carrier  for  through  trans- 
portation, but  limiting  the  latter's  liability  to  its  own 
lines,  is  void.*'^  A  carrier  may  limit  its  liability  bj 
express  contract,  except  as  to  negligence,  fraud,  or 
willful  wrong  of  himself  or  servants.*'^  Nor  can  the 
carrier  stipulate  against  his  own  gross  negligence.*® 
A  stipulation  exempting  a  carrier  from  liability  for 
loss  by  fire  not  happening  through  the  neglect  of  the 
carrier  is  reasonable.*® 

§  606,  Conflict  of  Law  as  to  Effect  of  Contract  Be- 
tween Carrier  and  Shipper.— The  general  doctrine  gov- 
erning the  validity  of  contracts  made  in  one  etate 
and  to  be  performed  in  another  state  applies  to  con- 
tracts for  the  transportation  of  goods  by  a  common 
carrier  from  one  state  to  another.  This  rule  is  that 
a  contract  is  governed,  as  to  its  nature,  obligation, 
validity  and  interpretation,  by  the  law  of  the  place 
where  it  is  made,  unless  the  parties  have  in  view 
some  other  law,  or  unless  it  is  to  be  wholly  performed 
in  some  other  place,  in  which  case  the  law  of  place 
of  i>erformance,  or  the  law  which  both  parties  had  in 

65  TexaJ9  etc.  R.  Cow  v.  Adams,  78  Tex.  372»  22  Am.  St  Rep.  58» 
14  S.  W.  666;  Gnlf  etc.  Ry.  Cow  ▼.  Trawlck,  68  Tex.  314,  2  Am.  St. 
Rep.  4W,  4  S.  W.  567;  Gwyn-Harper  Mfg.  Co.  v.  Carolina  Cent.  R. 
R,  Co.,  128  N.  C.  280,  83  Am.  St  Rep.  675,  88  S.  B.  894  (thirty  days 
unreasonable);  Dixie  Cigar  Co.  v.  Southern  Bxp.  Co.,  120  N.  C.  346, 
58  Am.  St  Rep.  796,  27  S.  B.  73;  Hinkle  v.  Southern  Ry.  Co.,  126 
N.  C.  932,  78  Am.  St  Rep.  685,  36  S.  B.  348. 

56  Merchants*  Despatch  Transp.  Oo.  v.  Bloch,  86  Tenn.  382,  6  Am. 
St  Rep.  847,  6  S.  W.  881. 

57  Meuer  t.  Chicago  etc.  Ry.  Co.,  5  S.  Dak.  568,  49  Am.  St  R^. 
808,  59  N.  W.  M5;  numerous  cases  in  note  to  5  Am.  St  Rep.  726. 

68  Illinois  Cent  R.  R.  Co.  y.  Adams,  4i2  111.  474,  92  Am.  Dec 
85;  Meuer  v.  Chicago  etc.  Ry.  Co.,  supra. 

6f  DaTls  T.  Central  Yermoat  R.  R.  Co.,  66  Yt  290,  44  Am.  St 
Bep.  852,  29  AU.  3il3. 
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view  mtist  govern.*^  So  a  contract  for  the  transpop- 
tation  of  goods  by  a  common  carrier  from  one  state 
to  another  is  to  be  governed  by  the  law  of  the  place 
where  it  is  made  and  where  the  performance  begins^ 
unless  the  parties,  when,  entering  into  the  contract^ 
clearly  manifest  a  mutual  intention  that  it  shall  be 
governed  by  the  law  of  some  other  state  or  country.** 

§  607.    Contributory  Negligence  of  Consignor.  —The 

carrier,  while  held  to  an  extreme  responsibility  under 
ordinary  circumstances,  is  yet  not  liable  as  an  abso- 
lute insurer  of  the  safety  of  the  goods  he  transports. 
He  cannot  be  held  where  the  loss  occurs  solely 
through  the  negligence  of  the  shipper  of  the  goods, 
or  an  act  of  God  or  public  enemy,  or  where  the  goods 
are  taken  by  the  lawful  authority  of  the  government. 
Where  goods  have  been  placed  in  the  hands  of  the 
carrier  by  a  shipper  so  carelessly  packed  that  the 
loss  was  due  directly  to  such  negligence,  and  not  to 
any  want  of  care  on  the  part  of  the  carrier,  the  latter 
cannot  be  held.**  The  negligence  of  the  consignor, 
however,  does  not  relieve  the  carrier  from  the  duty 
to  exercise  care.  He  is  still  bound  to  use  due  dili- 
gence in  the  transportation  of  such  goods.  Hence, 
while  damage  may  he  in  part  due  to  the  carelessness 

«o  Peet  V.  Hatcher.  112  Ala.  514,  57  Am.  St.  Rep.  45.  21  South.  711. 

•1  Wharton  on  Conflict  of  Law,  sec.  471;  Hutchinson  on  Carriers, 
•ecs.  140-144;  Liverpool  etc.  Steamship  Co.  t.  Phenlx  Ins.  Co.,  129 
U.  S.  3»7,  9  Sup.  Ct  Rep.  469;  Davis  v.  Chicago  etc.  Ry.  Co.,  93 
Wis.  470,  57  Am.  St  Rep.  935,  67  N.  W.  16,  1132;  Haxel  v.  Chicago 
etc.  Ry.  Co.,  82  Iowa,  477,  48  N.  W.  926;  Southern  Ry.  Co.  v.  Har- 
rison, 119  Ala.  639,  72  Am.  St  Rep.  966»  24  Sotnth.  552;  Meuer  t. 
Chicago  etcj  Ry.  Co.,  5  S.  Dak.  568^  49  Am.  St  Rep.  898,  59  N.  W. 
946;  Fonseca  t.  Cunard  8.  S.  Co.,  153  Majsa.  663^  25  Am.  St  Rep. 
660,  27  N.  B.  665. 

62  McCarthy  t.  Louisville  etc.  R.  Co.,  102  Ala.  193,  48  Am.  St 
Rep.  29,  14  South.  370;  Ross  v.  Troy  etc.  R.  Co.,  49  Vt  364,  24  Am. 
Rep.  144.  See  Van  Horn  v.  Taylor,  2  La.  Ann.  587,  46  Am.  Dec. 
658;  Klauber  v  American  Express  Co.  21  Wi&  21,  91  Am.  Dec.  452. 
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of  the  shipper,  if  the  negligence  of  the  carrier  is  also 
a  factor  in  the  production  of  such  damage,  the  latter 
is  liable  to  the  owner  of  the  goods,  whether  consignor 
or  consignee.**  The  consignor  may  be  negligent  in 
crating  or  packing  the  goods,  but  in  such  case,  in  or- 
der to  relieve  the  carrier  entirely,  the  defects  must  be 
hidden  and  latent,®*  and  if  they  are  patent,  or  become 
known  either  at  the  beginning  of  the  carriage  or  dur^ 
ing  the  transportation,  the  liability  to  exercise  due 
care  attaches.®*  The  shipper  may  also  be  negligent 
in  addressing  the  goods,  and  in  such  a  case  the  car- 
rier is  not  held  to  insure  delivery  to  the  real  con- 
signee, nor  liable  as  forwarder  of  goods.®* 

The  carrier  may  be  relieved  from  his  extreme  lia- 
bility by  the  fraud  of  the  consignor  as  well  as  through 
his  negligence.  Thus,  when  the  owner  of  goods  in- 
tentionally  conceals  their  identity  or  value  from  the 
carrier  to  whom  he  intrusts  them,  the  latter  will  be 
held  liable  only  for  their  apparent  value.®''  For  ex- 
ample, where  valuable  silk  dresses  and  furs  are 
packed  in  bedding,®*  or  the  contents  of  a  box  are 
falsely  labeled  on  the  outside,®*  or  jewelry  and  other 

68  McCarthy  T.  Loaisville  etc.  R.  Co.,  102  Ala.  198.  48  Am.  St 
Rep.  20,  14  Sonth.  870;  Chicago  etc.  R.  Co.  v.  Davis,  169  lU.  63,  60 
Am.  St  Rep.  148,  42  N.  B.  382;  Union  Exp.  Co.  y.  Graham,  26  Ohio 
St  696;  Klauber  t.  American  Bxp.  Co.,  21  WlEk  21,  91  Am.  Dee. 
462. 

64  Klanber  y.  American  Exp.  Co.,  21  Wis.  21,  91  Am.  Dec.  462. 

65  Klanber  y.  American  Bxp.  Co.,  21  Wis.  21,  91  Am.  Dec.  462; 
Union  Exp.  Co.  y.  Graham,  26  Ohio  St  696. 

66  Brie  Ry.  Co.  y.  Wilcox,  84  111.  239,  26  Am.  Rep.  461. 

67  Chicago  etc.  R.  Co.  y.  Shea,  66  lU.  471;  Relf  y.  Rapp,  3  Watt* 
ft  S.  21,  87  Am.  Dec.  628;  Holllster  y.  Nowlen,  19  Wend.  28i,'32 
Am.  Dec.  466;  Cole  y.  Goodwin,  19  Wend.  261,  32  Am.  Dec.  470; 
Olndniiati  etc  R.  Co.  y.  Marcus,  38  lU.  219;  Chicago  etc.  R.  Oa  ¥. 
Thompson,  10  IlL  678. 

68  Chicago  etc.  R.  Co.  y.  &hea,  66  111.  471. 

69  Relf  y.  Rapp,  3  Watts  ft  S.  21,  37  Am.  Dec.  62a 
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valuables  are  carried  as  mere  baggage,''*^  or  money  is 
stowed  away  among  books  or  other  goods  in  a  box/^ 
the  carrier  is  not  an  insurer  to  the  extent  of  being 
liable  for  the  entire  contents  of  the  goods  actually 
carried.  He  is  only  liable  for  the  apparent  or  repre- 
sented value. 

§  608<  Act  of  God. — Human  power  is  not  able  to 
stay  the  acts  of  God.  The  common  carrier  is  not  re- 
quired to  do  such  an  imi>osaibi]ity,  and  hence  is  not 
held  liable  for  losses  flowing  from  those  causes  com- 
ing under  the  head  of  ms  major  or  act  of  Ood.  Among 
such  causes  may  be  mentioned  floods,^"*  frost,'^*  light- 
ning, and  all  other  processes  of  nature  which  occur 
independently  of  human  agency.  Among  these  prob- 
ably also  are  those  causes  grouped  under  the  phrase  of 
"inherent  nature  of  goods,"  for  whose  effects  the  car- 
rier is  not  liable.''*  While  i±  is  clear  that  where  an 
act  of  God  is  alone  responsible  for  the  loss  suffered, 
the  carrier  is  relieved  from  liability,  yet  the  effect  of 
concurring  acts  of  negligence  on  the  part  of  the  car- 
rier and  acts  of  God  ui>on  the  former's  liability  is  a 
question  about  which  some  little  dispute  has  arisen. 

TO  Cincinnati  etc.  B,  Co.  t.  Marcus,  38  111.  219. 

Ti  Ohlcago  etc.  B.  Oo.  v,  Thompson,  19  111.  578. 

T2  Read  Y.  Spanldlng,  90  N.  Y.  630,  86  Am.  Dec.  426:  Richardson 
T.  Kler,  84  Cal.  63,  91  Am  Dec.  661;  Bell  v.  McCllntock,  9  Watts, 
119,  34  Am.  Dec.  507. 

T8  Wolf  Y.  American  Exp.  Co.,  43  Mo.  422,  97  Am.  Dec.  406;  Bnl- 
lentine  y.  North  Miasonri  R.  Ck).,  40  Mo.  401,  93  Am.  Dec.  315: 
McGraw  y.  Baltimore  etc.  R.  Co.,  18  W.  Va.  301,  41  Am.  Rep.  iHQQ; 
Parsons  y.  Hardy,  14  Wend.  215,  28  Am.  Dec.  521;  Harris  y.  Rand, 
4  N.  H.  250,  IT  Am.  Dec.  421;  »wetland  y.  Boston  etc.  R.  Co.,  102 
Mass.  276;  Hewett  y.  Ohlcago  etc.  R.  Co.,  68  Iowa,  611.  19  N.  W. 

790. 

T4  American  Exp.  Co.  y.  Smith,  33  Ohio  St  511.  31  Am.  Rep.  561: 
Mynard  y.  Syracuse  etc.  R.  Co.,  71  N.  Y.  180,  27  Am.  Rep.  28;  Mer- 
ehants'  etc.  Transportation  Co.  y.  Conforth,  3  Colo.  280,  25  Am. 
Bep.  767;  Ohio  etc.  R.  Co.  y.  Dunbar,  20  111.  623,  71  Am.  Dec.  291; 
Brown  y.  Clayton,  12  Ga.  564. 
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It  is  conceded  by  all  that  where  the  negligence  of  the 
carrier  is  the  proximate  cause,  or  where  the  act  of 
God  is  only  the  remote  cause  of  the  damage,  the  car- 
rier is  liable  therefor.*"^  Nor  is  there  any  dispute 
when  the  act  of  God  is  the  sole  cause.  But  when  the 
vis  major  is  not  the  sole  cause,  nor  the  act  of  the  car- 
rier the  proximate  cause,  but  both  concur  in  produc- 
ing the  loss  or  damage,  and  the  act  of  God  is  the  pre- 
dominant cause,  some  courts  hold  that  the  carrier  is 
still  liable,''®  while  others  deny  the  liability  on  the 
ground  that  the  law  regards  the  proximate,  and  not 
the  remote,  cause/''  And  yet  while  these  decisions 
seem  to  be  directly  in  conflict,  it  is  believed  that  there 
is  not  so  much  of  a  diflPerence  as  the  opinions  seem 
to  indicate.  If  we  consider  that  negligence  is  the 
failure  to  exercise  due  care  under  the  circumstances, 
and  say  that  an  act  of  God  does  not  render  a  carrier 

76  Wolf  V.  American  Exp.  Co.,  43  Mo.  421,  07  Am.  Dec.  406;  Mer- 
ritt  V.  Barle,  29  N.  Y.  115,  86  Am.  Dec.  202;  New  Brunswick  Steam- 
boat CJo.  V.  Tien,  24  N.  J.  L.  697,  64  Am.  Dec.  304;  Ferguson  ▼ 
Brent,  12  Md.  9,  71  Am.  Dec.  582;  Jones  v.  Pitcher,  3  Stew.  &  P. 
(135  Ala.)  24  Am.  Dec.  716;  Sprowl  v.  Kellar,  4  Stew.  &  P.  382; 
King  V.  Shepherd,  3  Story.  340,  Fed.  Gas.  No.  7804;  Lang  ▼.  Penn- 
sylvania R.  Co.,  154  Pa.  St  342,  35  Am.  St  Rep,  846,  20  Ati.  370. 

76  Wolf  V.  American  Exp.  Co.,  43  Mo.  421,  97  Am.  Dec.  406;  Hart 
V.  Allen,  2  Watts,  114;  Lamont  &  Oo.  v.  Nashville  etc.  R.  Co.,  56 
Tenn.  58;  Oondict  v.  Grand  Trunk  Ry.  Co.,  64  N.  Y.  500;  Read  ▼. 
Spauldlng  30  N.  Y.  630,  86  Am.  Dec.  426;  Michigan  etc.  R.  Co.  ▼. 
Curtis,   80  lU.  324. 

77  Memphis  etc.  R.  Co.  v.  Reeves,  10  Wall.  176;  Denny  v.  New 
York  Cent  R.  Co.,  13  Gray,  481,  74  Am.  Dec.  645;  Hoadley  v.  North- 
ern Transportation  Co.,  115  Mass.  304,  15  Am.  Rep.  106;  Ballentlne 
V.  North  Mo.  R.  R.  Co.,  40  Mo.  491,  93  Am.  Dec.  315;  Morrison  v. 
Davis,  20  Pa.  St  171,  57  Am.  Dec.  695;  Daniels  v.  Ballentlne,  23 
Ohio  St  532,  13  Am.  Rep.  264;  McGraw  v.  Baltimore  etc.  R.  Co., 
18  W.  Va.  360,  41  Am.  Rep.  696;  Michigan  etc.  R.  Co.  v.  Burrows, 
33  Mich,  6.  See  Detroit  etc.  R.  Co.  v.  McKenzie,  43  Mich.  600,  5 
N.  W.  1031;  Jones  v.  Pitcher,  3  Stew.  &  P.  136,  24  Am.  Dec.  716; 
Black  V.  Chicago  etc.  R.  Co.,  30  Neb.  197,  46  N.  W.  428;  Lamont  A 
Co.  V.  Nashville  etc.  R.  Co.,  56  Tenn.  58;  Colt  v.  McMechen,  6  Johns. 
160,  5  Am.  Dec.  200. 
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liable  for  the  result  unless  he  has  been  negligent  in 
respect  to  such  act  itself,  we  will  have  a  test  at  once 
logical,  practical  and  under  which  the  great  majority 
of  cases  may  be  reconciled.  The  test  sometimes  ap- 
plied that  where  but  for  the  negligence  of  the  carrier 
the  injury  would  or  might  not  have  happened  does 
not  seem  adequate.  It  is  not  reasonable  to  hold  the 
carrier  liable  for  loss  from  lightning,  where  if  he  had 
not  delayed  the  lightning  would  not  have  struck  his 
goods,  because  his  negligence  was  not  a  failure  to  ex- 
ercise due  care  with  regard  to  that  act  of  God.  This 
negligence  may  be  prior  to  the  occurrence  of  the  act 
of  God,  as  in  failing  to  anticipate  and  provide  against 
its  consequences,  or  subsequent  thereto,  as  in  failing 
to  use  due  care  to  mitigate  or  minimize  the  effects 
likely  to  result.  Thus,  carriers  are  liable  when  they 
do  not  protect  goods  from  the  effects  of  frost  which 
may  be  reasonably  apprehended,''*  or  where  they 
neglect  to  anticipate  the  delays  likely  to  be  caused 
by  floods,''^  or  where  they  fail  to  provide  against  the 
ordinary  dangers  of  travel,®^  or  dangers  which  ought 
to  be  known,®^  or  do  not  use  due  care  in  avoiding  the 
results  of  delays  caused  by  storms  and  floods,  and 

the  inherent  nature  of  the  goods  they  carry.®*  As  is 
said  in  Tennessee,  a  carrier  "is  bound  to  take  notice 
of  the  signs  of  approaching  danger,  and  if  of  a  char- 
acter to  awaken  apprehension  at  a  time  when  the 
facilities  and  means  of  escape  are  within  his  control, 

78  Wolf  y.  American  Exp.  Oo.,  43  Mo.  421,  97  Am.  Dec.  406;  Mlch- 
Ig&n  etc.  R.  Co.  v.  Curtis,  80  111.  324;  Hewett  v.  Chicago  etc.  Ry. 
Co.,  63  Iowa,  611,  19  N.  W.  790. 

79  Chicago  etc.  R.  Co.  v.  Manning,  23  Neb.  552,  37  N.  W.  462. 

80  Bell  V.  Reed,  4  Btnn,  127,  6  Am.  Dec.  398;  Williams  v.  Bran- 
con,  1  Murph.  (N.  C.)  417,  4  Am.  Dec.  562.  See  Ferguson  v.  Brent, 
l2  Md.  9,  71  Am,  Dec.  582.  ' 

81  New  Brunswick  Transp.  Co.  v.  Tien,  24  N.  J.  L.  697,  64  Aiu. 

Dec.  394. 

82  See  sec.  615,  post  (delay). 
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he  is  bound  to  employ  such  means.''  ®*  When,  on  the 
other  hand,  the  acts  of  negligence  of  which  the  car- 
rier is  gnilty  do  not  consist  of  the  failure  to  exercise 
care  to  anticipate  or  mitigate  the  effects  of  an  act  of 
God,  and  do  not  of  themselves  occasion  injury,  the 
carrier  is  not  liable,  though  they  may  concur,  in  point 
of  time  and  place,  at  least,  with  such  act  of  God. 

§  609.    Public  Enemy— Strikes.— Somewhat  akin  to 

the  act  of  God  in  its  irresistible  character  is  the  act 
of  a  public  enemy.  Where  a  carrier  suffers  a  loss  of 
goods  which  he  is  transporting  as  a  result  of  an  act 
of  the  public  enemy,  he  cannot  be  held  reponsible 
therefor.®*  But  by  a  "public  enemy"  is  not  meant 
every  person  who  is  a  violator  of  law  or  opposed  to 
the  government  Thieves  and  robbers  are  not  to  be 
classed  as  enemies.  Formerly,  indeed,  it  was  main- 
tained that  to  entitle  the  carrier  to  exemption  the 
force  must  be  that  of  a  regularly  organized  armed 
body  in  hostility  to  the  government^  Such  a  force 
clearly  constitutes  a  public  enemy,  and  in  this  coun- 
try losses  occurring  during  the  Civil  War  furnish 
numerous  examples  thereof.  Modern  cases,  however, 
seem  to  make  a  distinction  between  loss  flowing  from 
actual  violence  and  that  resulting  from  mere  delay. 
In  the  former  the  strict  rule  is  still  adhered  to,  and 
where  mobs  or  riots  result  in  the  destruction  of  goods 
in  the  possession  of  the  carrier,  he  is  liable  because 
this  is  not  a  public  enemy.®^  Where,  on  the  other 
hand,  the  carrier  is  compelled  to  delay  the  sending  of 

88  Lamont  &  Co.  v.  Nashville  etc.  R.  CJo.,  66  Tenn.  68. 

84  Lewis  &  Co.  V.  Ludwlck,  6  Cold.  368,  98  Am.  Dec.  464;  Man- 
ran  y.  Alliance  Ins.  Co.,  6  WalL  1;  Clark  ▼.  Pacific  B.  R.,  39  Mo. 
184,  90  Am.  Dec  468;  Bland  y.  Adams  Exp.  Co.,  1  Dayall,  232»85 
Am.  Dec.  623. 

85  Cobba  y.  Barnard,  2  Salk.  919;  Forward  y.  Plttard,  1  Term 

Rep.  27. 

86  OheyalUer  y.  Straham,  2  Tex.  123,  47  Am.  Dec.  639,  and  note. 
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the  goods  on  account  of  mobs  or  riots^  no  liability 
arises^  because  tbe  carrier  is  not  an  insurer  of  the 
time  within  which  the  carriage  shall  be  made,  but 
only  bound  to  use  due  diligence  in  this  regard.®' 
Mobs  or  strikes  will  not  relieye  the  carrier  from  the 
duty  of  exercising  due  care  to  transport  the  goods  it 
receives,  and  any  loss  which  results  from  the  failure 
in  this  duty  will  render  him  liable.  Thus,  when  the 
delay  was  caused  by  a  strike  of  the  carrier's  ser^ 
vants,  rendering  it  impossible  to  transport  the  goods, 
and  the  carrier  ha/1  previous  knowledge  that  the 
strike  was  to  occur,  it  was  held  responsible  for  the 
loss  resulting.*® 

§  610,  Acts  of  the  Law— Legal  Process.— The  car- 
rier is  not  compelled  to  become  a  law-breaker,  but 
should  obey  it«  commands;  hence  it  is  the  universally 
adopted  rule  that  when  the  carrier  acts  in  obedience 
to  euch  commands,  and  is  thereby  prevented  from 
delivering  goods  which  it  has  accepted  for  transpor- 
tation, it  is  not  responsible.  Thus,  when  an  officer 
of  the  state  acting  under  regular  process  demands 
and  seizes  goods  in  the  hands  of  the  carrier,  the  latter 
is  justified  in  delivering  them  over  to  such  official.®® 
So,  also,  the  carrier  may  refuse  to  deliver  goods  to 
the  consignee  when   they  are   detained  in  his  hands 

87  Gulf  etc.  By.  Oo.  v.  Levi,  76  Tex.  337,  18  Am.  St.  Rep.  45, 
18  S.  W.  191;  Gelsmer  v.  Lake  Shore  etc.  Ry.  Co.,  102  N.  Y.  563, 
56  Am.  Rep.  837,  7  N.  B.  828;  Pittsburgh  etc.  R.  Oo.  v.  Hazen, 
84  lU.  36,  26  Am.  Rep.  422;  Pittsburgh  etc.  R.  Co.  ▼.  HolloweU,  65 
Ind.  188,  32  Am.  R^.  63. 

88  BlaekBtock  y.  New  York  etc.  R.  R.  Co.,  20  N.  Y.  48,  75  Am. 
Dec.  872.    See  sec.  616,  post  delay). 

89  Jewett  V.  Olsen,  18  Or.  419,  17  Am.  St.  Rep.  746.  23  Pac.  262; 
Plngree  y.  Detroit  etc  R.  Co.,  66  Mich.  143,  11  Am.  St.  Rep.  479, 
33  N.  W.  206;  Ohio  etc.  R.  Co  y.  Yohe,  61  Ind.  184,  19  Am.  Rep. 
727.  See  Oibbona  y.  FarweU,  68  Mich.  344,  6  Am.  St  Rep.  301,  29 
N.   W.   856. 


f  611  BY  COMMON  CAERIEBS  OF  GOODS.  1178 

by  attachment  op  garnishment.®®  But  the  process 
must  be  regular  on  its  face^®^  and  directed  against 
the  owner  of  the  goods,  and  not  some  third  person.®* 
If  the  officer  have  no  process  whatever,  he  is  but  a 
mere  trespasser  in  seizing  the  goods,  and  the  carrier 
is  responsible  for  his  acts.®®  When  goods  are  taken 
from  a  carrier  by  an  officer,  or  detained  in  its  hands 
by  the  commands  of  the  law,  the  carrier  is  not  re- 
lieved from  all  duty  in  regard  to  them.  He  is  bound 
to  give  notice  of  such  fact  to  the  owner  of  the  goods 
in  order  that  the  latter  may  protect  his  rights  in 
them.®* 

§  61U   Connecting  Carriers— The  English   Rule.— In 

opening  the  discussion  of  the  legal  responsibility  of 
carriers  of  goods  beyond  their  own  lines,  and  of  the 
liability  of  connecting  carriers  participating  in  the 
carriage  of  goode^  it  must  be  noted  that  there  is  a 
marked  improvement  in  the  methods  and  facilities 
of  railways,  since  the  first  leading  English  case  of 
Musehamp  v.  The  Lancaster  and  Preston  Junction 
Railway  Company,  which  was  decided  in  1841,®*  and 
that  there  is  likewise  a  marked  distinction  between 
the  conditions  prevailing  in  the  United  States  because 

»o  stiles  V.  DaTls,  1  Black  (U.  S.),  101;  Plngree  v.  Detroit  etc. 
R.  Ck>.,  66  Mich.  143,  11  Am.  St  Rep.  479,  83  N.  W.  298;  Landa 
V.  Hoick,  129  Mo.  663,  50  Am.  St  Rep.  459,  31  S.  W.  900;  Fnrman 
V.  Chicago  etc.  R.,  Co.,  81  Iowa.  540,  46  N.  W.  1049. 

•1  Plngree  v.  Detroit  etc.  R.  Co.,  66  Mich.  143,  11  Am.  St  Rep. 
479,  33  N.  W.  298. 

02  Edwards  v.  White  Line  Transit  Co.,  104  Mass.  159,  6  Am. 
Rep.  213;  Stiles  v.  Davis,  1  Black  (U.  S.),  101.  See  Simpson 
y.  Dufour,  126  Ind.  323,  22  Am.  St  Rep.  590,  28  N.  B.  69. 

93  Merrlman  v.  Great  Northern  Express  Co.,  63  Minn.  543^  65  N. 
W.  1080;  Bennett  y.  American  Exp.  Co.,  83  Me.  236,  23  Am.  St 
Rep.  774,  22  Atl.   150. 

94  Ohio  y.  Yohe,  51  Ind.  181,  19  Am.  Rep.  727;  Jewett  v.  Olsen, 
18  Or.  419,  17  Am.  St  Rep.  746,  23  Pac.  262;  Furman  y.  Chicago 
etc.  R.  Co.,  81  Iowa,  540,  46  N.  W.  1049. 

96  8  Mees.  &  W.  421. 
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of  the  vast  area  of  territory  over  which  the  liDes  of 
carriers  run,  as  compared  with  that  of  England.  Eng- 
land,  in  area,  is  not  larger  than  some  of  our  states. 
In  the  earlier  history  of  our  railway  system,  through 
carriage  of  freight,  by  contract,  was  not  of  so  frequent 
occurrence  as  it  is  now.  At  first,  therefore,  with  us 
thiere  was  not  so  much  occasion  to  follow  the  English 
doctrine  of  liability  of  carriers  of  goods  as  there  is 
now,  when  our  system  of  transportation  is  so  encom- 
passed by  traffic  arrangements  between  roads  and 
by  consolidations,  our  lines  of  railroads  forming 
through  continuous  lines.  In  Muschamp  v.  Lancaster 
Railway  Company,  supra^  the  case  referred  to  in 
America  as  voicing  the  common-law  rule,  goods  were 
delivered  by  the  shipper  to  the  carrier,  to  be  conveyed 
by  it  from  Lancaster  upon  that  railway,  and  upon 
other  railways,  to  a  place  named  Wheatsheaf,  Bart- 
low.  The  principle  of  law  announced  by  Lord  Abin- 
ger,  C.  B.,  was  that  from  the  mere  fact  of  acceptance 
by  the  first  carrier  of  the  goods  to  be  carried  to  a 
more  distant  place  beyond  its  own  line,  it  was  liable 
for  the  loss;  "as  these  railway  companies,  though 
separate  in  themselves,  are  in  the  habit,  for  their  own 
advantage,  of  making  contracts  .  .  .  .  to  convey 
goods  along  the  whole  line,  to  the  ultimate  terminus, 
each  of  them  being  agents  of  the  other  to  carry  them 
forward,  and  each  receiving  their  share  of  the  profits 
from  the  last.  The  fact  that,  according  to  the  agree* 
ment  proved,  the  carriage  was  to  be  paid  at  the  end 
of  the  journey,  rather  confirms  the  notion  that  the 
persons  who  were  to  carry  the  goods  from  Preston  to 
their  final  destination,  were  under  the  control  of  the 
defendants,  who  consequently  exercised  some  influ- 
ence and  agency  beyond  the  immediate  terminus  of 
their  own  railway."  ^ 

96  Where  a  carrier  receives  goods  to  be  carried  to  a  destination 
beyond  his  own  route,  he  is  prima  facie  (by  English  law)    a  om- 
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§  61 2«  Connecting  Carriers— The  American  Rule  as 
to  Legal  Effect  of  Acceptance  of  Goods  In  Absence  of 

Special  Contract. — In  the  earlier  days  in  the  history 
of  our  country  there  were  many  independent  lines  of 
railways,  necessitating  frequent  changes  by  passen- 
gers or  of  freight  on  long  distance  journeys  or  ship- 
ments. These  lines  of  railways  did  not  at  first  grasp 
the  idea  of  through  traffic  transportation  arrange- 
ments, but  acted  independently  in  the  receipt  and 
transportation  of  goods,  even  to  points  beyond  their 
own  lines,  not  desiring  to  assume  any  responsibility 
in  respect  to  the  safety  of  goods  beyond  their  own 
line.  Consequently,  the  theory  of  the  English  rule 
last  stated,®''  that  the  mere  acceptance  of  goods  and 
the  issuance  of  a  bill  of  lading  to  the  shipper  for  ship- 
ment to  a  place  beyond  the  terminus  of  its  own  line, 
without  further  specific  contract  to  that  effect,  would 
constitute  a  contract  for  through  transportation, 
making  the  carrier  liable  for  loss  through  the  neglect 
of  a  connecting  carrier,  while  receiving  some  favor, 
as  we  shall  presently  see,  received  far  from  the  unani- 
mous support  and  sanction  of  the  American  courts, 
the  courts  adhering  to  the  rule  which  was  in  the 
minority. 

The  rule  most  generally  adopted  with  us,  and  which 
is  sometimes  charaoterized  as  the  American  rule,  is 
just  the  contrary.  The  mere  acceptance  of  goods  by 
a  carrier  for  transportation  to  a  place  beyond  its 
own  line,  and  though  necessarily  to  be  carried  over 
the  line  of  a  so-called  connecting  carrier,  does  not 
constitute  a  contract  for  through  transportation,  so 
as  to  make  the  connecting  carrier  an  agent  of  the 
first  carrier,  and  impose  upon  the  firet  carrier  a-  lia- 

mon  carrier  of  the  goods  for  the  whole  of  the  Journey  to  that 
destination:  5  English  Rulin&r  Cases,  2G3,  note;  Shepherd  y.  Bristol 
etc.  Ry.  Co.,  L.  R.    3  Ex.  189. 
•7  Ante,  sec.  611. 
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bility  for  the  acts  of  such  connecting  carrier  for  losses 
occurring  through  the  fault  of  the  latter.  In  order 
to  hold  that  the  first  or  receiving  carrier  is  re- 
sponsible^  a  special  contract  to  this  effect  must  be 
made.^®  The  rule,  as  generally  applied,  is  thus  well 
expressed  by  the  supreme  court  of  the  United  States : 
"The  general  doctrine  as  to  transportation  by  con- 
necting lines,  approved  by  this  court  and  also  by  a 
majority  of  the  state  courts,  amounts  to  this:  that 
each  road,  confining  itself  to  its  common-law  liability, 
is  only  bound,  in  the  absence  of  a  special  contract,  to 
safely  carry  over  its  own  route,  and  safely  to  deliver 
to  the  next  carrier,  but  that  any  one  of  the  companies 
may  agree  that  over  the  whole  route  its  liability  shall 
extend.  In  the  absence  of  a  special  agreement  to 
that  effect,  such  liabiliay  will  not  attach.^*  ^  On  the 
other  hand,  it  is  claimed  by  text-writers  and  different 
judges  that  the  English  rule  that  mere  acceptance  by 
a  carrier  of  goods,  for  through  transportation,  in  the 
absence  of  special  contract,  renders  the  first  carrier 
liable  for  losses  occurring  on  the  line  of  a  connecting 
carrier,  has  been  adopted  in  a  number  of  states.  An 
examination  of  some  of  the  cases  commonly  cited  as 
following  the  common  law  or  English  rule  will  show 
that  they  are  wrongly  so  classed.*^    The  right  of  the 

•8  Hutchinson  on  Oarriera,  sec.  140;  dtln^r  numerous  cases, 
among  which  are  the  following?  which  we  have  examined:  Elmore 
V.  Nangatnck  R.  R.  CJo.,  23  Gonn.  467,  63  Am.  Dec.  143;  Berj?  ▼. 
Atchison  etc.  R.  R.  Co.,  80  Kan.  561,  2  Pac.  630;  Detroit  etc.  Ry. 
T.  McKenzle.  43  Mich.  600,  5  N.  W.  1081;  Condlct  ▼.  Grand  Trunk 
Ry.  Co.,  64  N.  Y.  602;  Gray  v.  Jackson,  61  N.  H.  0,  12  Am.  Rep.  1. 
To  same  effect  Is  Burroughs  t.  Norwich  etc.  R.  R.  Oo.,  100  Mass. 
26,  1  Am.  Rep.  78. 

••  Myrlck  Y.  Mlehlgan  Gent  R.  R.,  107  U.  S.  102,  1  Sup.  Ct 
Rep.  425;  Ralkoad  Go.  ▼.  Mfg.  Go.,  16  Wall.  318;  Savannah  etc.  Ry. 
Go.  T.  Harris,  26  Fla.  148,  23  Am.  St  Rep.  651,  7  South.  544;  Knight 
Y.  ProYldence  etc.  R.  R.  Co.,  13  R.  I.  572,  43  Am.  Rep.  46;  Schneider 
T.  Evans,  25  Wis.  241,  3  Am.  Rep.  66. 

100  Alahama:  Louisville  etc.  R.  R.  Co.  v.  Meyer,  78  Ala.  597; 
Mobile  etc.  R.  R.  Co.  v.  Copeland,  63  Ala.  219,  85  Am.  Rep.  13. 
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first  carrier  to  limit  its  liability  to  its  own  line  by  it« 
bill  of  lading  is  clearly  recognized.*®*  And  an  ex- 
emption from  liability  which  the  firet  carrier  may 
make*^  will  inure  to  the  benefit  of  a  connecting  car 

Florida:  Bennett  v.  Fllyaw,  1  Fla.  403.  Compare  Savannah  etc. 
By.  Co.  V.  Harris,  26  Fla.  148,  23  Am.  St  Bep.  551,  7  South.  544. 

California:  Perelra  v.  Central  Pac.  B.  B.  Co.,  66  Cal.  92,  4  Pac. 
€88;  Cavallaro  v.  Texas  etc.  By.  Co.,  110  Cal.  348,  52  Am.  St. 
Bep.  94,  42  Pac.  9ia 

Georgia:  Falvey  v.  Georgia  B.  B.  Co.,  76  Ga.  697,  2  Am.  St. 
Bep.  58;  Central  B.  B.  etc.  Co.  Y.  Hasselkus,  91  Ga.  382,  44  Am. 
St  Bep.  37,  17  S.  E.  83a 

Illinois:  Wabash  etc.  By.  Co.  v.  Jaggerman,  115  111.  407,  4  N.  E. 
041;  Lehigh  Valley  Transp.  v.  P.  W.  Flour  Mills  Co.,  92  111.  A  pp. 
628;  Adams  Exp.  Co.  v.  Wilson,  81  IlL  339;  Brie  By.  Co.  ▼.  Wilcox, 
84  in.  239,  25  Am.  Bep.  461. 

Iowa:  Mulligan  y.  Illinois  Cent  B.  B.  Co.,  36  Iowa,  181,  14  Am. 
Bep.  514;  Angle  y.  The  Bailroad,  9  Iowa,  487. 

Michigan,— Duty  of  receiylng  carrier,  In  absence  of  contract:  Blck- 
ersoQ  etc.  Co.  y.  Grand  Bapids  etc.  B.  B.  Co.,  67  Mich.  110,  34  N. 
W.   269. 

New  Hampshire:  Nashua  Ix)ck  Co.  r.  Worcester  etc.  B.  B.  Co., 
48  N.  H.  339,  2  Am.  Bep.  242  (there  was  a  united  agreement  be- 
tween continuous  carriers  aa  to  price). 

Ohio:  Baltimore  etc.  B.  B.  Co.  y.  Campbell,  36  Ohio  St  647, 
88  Am.  Bep.  617. 

South  Carolina:  Bradford  y.  Bailroad  Co.,  7  Bich.  201,  62  Am. 
Dec.    411. 

rennc««ee.— Carter  y.  Peck,  4  Sneed.  203,  67  Am.  Dec.  604;  Bird 
y.  Southern  B.  B.  Co.,  99  Tenn.  719,  63  Am.  St  Bep.  856,  42  S.  W. 
451.    See  Hutchinson  on  Carriers,  sec.  148,  p.  168,  note  1. 

101  Bird  y.  Southern  B.  B.  Co.,  99  Tenn.  719,  63  Am.  St  Bep. 
856,  52  S.  W.  451;  Lawson  on  Carriei«,  sec.  236;  Schouler  on  Bail- 
ments and  Carriers,  sec.  603;  Elliott  on]  Bailioads,  sec.  1432;  Har- 
ris V.  Hoye,  74  Tex.  534,  15  Am.  St  Bep.  862,  12  S.  W.  224.  Such 
carrier  Is  not  preyented  on  any  ground  of  public  policy  from  mak- 
ing a  contract  limiting  its  liability  for  the  negligence  of  connecting 
carriere:  Hartley  y.  St  Louis  etc.  B.  Co.  (Iowa),  88  N.  W.  88;  Le- 
high Valley  Transp.  Co.  y.  P.  B.  Flour  Mills  Co.,  92  111.  App.  628; 
Hutchinson  on  Carriers,  sec.  149.  Held  in  Mimourl  that  such 
a  eontract  cannot  be  made:  Jones  y.  St  Louis  etc  B.  €o.»  80  Ma 

App.  653. 
loa  Ante,  sees.  602,  603. 
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rier  as  well  as  to  the  carrier  making  the  contract*^ 
Several  carriers  operating  parts  of  continuous  lines 
of  railways  for  their  joint  benefit  may  make  a  con- 
tract that  what  they  do  for  each  other  is  to  be  done 
under  the  contract,  and  not  as  agents  or  servants, 
rendering  each  company  liable  for  its  own  neglect.*^ 
A  carrier  may  act  as  a  mere  forwarder  as  the  agent 
of  the  consignor,  in  which  case  it  is  only  bound  as  a 
bailee  for  the  exercise  of  ordinary  care.^®*^  The  lia- 
bility of  a  connecting  carrier  does  not  begin  until  an 
actual  delivery  is  made  to  it*®^  A  connecting  car- 
rier, by  receiving  freight  from  another  carrier,  be- 
comes the  agent  of  the  first  carrier  to  complete  his 
contract  with  the  shipper  to  the  extent  of  shipping 
the  goods  over  so  much  of  his  line  as  forms  the  part 
of  the  route  over  which  the  shipment  is  to  be  made, 
and  is  liable  for  any  loss  resulting  from  his  failure 
to  perform  the  contract,*^  A  carrier  has  the  power 
to  contract  for  carriage  and  delivery  of  goods  beyond 
its  own  line,  and  becomes  liable  as  a  carrier  for  the 
whole  distance,  the  connecting  carriers  becoming  its 
agents.*^    And   carriers   may   so   hold    themselves 

108  Bird  V.  Sonthem  R.  R.  Oo.,  99  Term.  719,  63  Am.  St.  Rep. 
856,  62  S.  W.  461;  Knott  v.  Raleigh  etc.  R.  R.  Co.,  98  N.  0.  73, 
2  Am.  St  Rep.  321,  3  S.  E.  736;  Halllday;  v.  St  Liouls  etc.  Ry. 
Co.,  74  Mo.  159,  41  Am.  Rep.  309;  St  Douis  etc.  R.  Co.  y.  Weakly, 
60  Ark.  396,  7  Am.  St  Rep.  104,  8  &  W.  134. 

104  minoicp  Cent  R.  R.  Oo.  y.  Foulks,  92  UL  App.  391,  191  111. 
67,  60  N.  R.  890. 

105  Alabama  Great  Southern  R.  R.  Co.  y.  Thomas,  89  AJa.  294,  18 
Am.  St  Rep.  119,  7  South.  762. 

106  Vannatta  v.  Central  R.  R.  Co.,  154  Pa.  St  262,  36  Am.  St 
Rep.  823.  26  Atl.  384. 

107  St  Louis  etc.  Ry.  Co.  v.  Weakly,  50  Ark.  397,  7  Am.  St  Rep. 
105,  8  S.  W.  134;  Hamday  y.  St  Louis  etc.  Ry.  Co.,  74  Mo.  159, 
41  Am,  Rep.  309. 

108  St  Louis  etc.  Ry.  y.  Elgin  Condensed  Milk,  176  111.  557, 
67  Am.  St  Rep.  238,  51  N.  B.  911. 
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out  to  the  public  as  to  become  liable  for  not  receiv- 
ing and  carrying  beyond  their  own  lines.*^ 

§  61 3«    Connecting     Carriers    Forming    Connecting 
Lines   by  Agreenfient. — The  rule  appears  to  be  well 

settled  and  uncontroverted  that  where  several 
carriePB,  by  mutual  agreement  among  themselves, 
form  a  continuous  line  for  transportation  of  goods 
beyond  the  limits  of  their  respective  lines,  and  issue 
a  through  bill  of  lading,  each  carrier  becomes  the 
agent  of  the  others  to  accomplish  the  carriage  and 
delivery,  and  they  are  each  jointly  and  severally 
liable  for  losses/^^ 

§  614^  Connecting  Carriers— Presumption  of  Liabil- 
ity Against  Last  Carrier.— The  shipper  of  goods  may 

bring  suit  against  the  last  carrier  in  whose  posses- 
sion the  same  are  found,  or  against  the  connecting 
carrier,  where  the  same  are  found  in  damaged  condi- 
tion.**^ The  burden  is  on  the  carrier  in  whose  poa- 
session  goods  are  found  injured  to  show  that  it  is 
not  responsible.***  The  presumption  i«  that  ihe 
loss  or  damage  was  caused  by  the  last  carrier.**' 

109  Chicago  etc.  R  R.  Co.  v.  Wolcott,  141  Ind.  267,  60  Am.  St 
Rep.  320,  30  N.  K  451. 

110  Mlsmurl  Pacific  Ry.  Co.  v.  TwJas,  36  Neb.  267,  37  Am.  St 
Rep.  437,  63  N.  W.  76;  Baltimore  etc.  R.  R.  Co.  ▼.  Cami>l>ell,  86 
Ohio  St  647,  38  Am.  Rep.  617;  Hawley  v.  Screven,  62  Ga.  347, 

35  Am.  Rep.  126;  Hadtl  v.  United,  States  etc.  BJrp.  Co.,  62  Vt  835, 

36  Am.  Rep.  757;  Beard  v.  St  Louis  etc.  R.  R.  Ca,  79  Iowa,  527, 
44  N.  W.  808  (prima  facie  evidence  of  contract);  Brie  Ry.  Co.  v. 
Wilcox,  84  III.  239,  25  Am.  Rep.  451;  Robt  C.  White  Liveetock 
Commission  Oo.  v.  Chicago  etc.  R.  Co.,  87  Mo.  App.  330. 

111  Gwyn  Harper  Mfg.  Co.  v.  Carolina  Cent  R.  R.  Co.,  128  N. 
C.  280,  83  Am.  St  Rep.  675,  38  S.  E.  8^;  Hlnkle  v.  Southern  Ry. 
Co.,  128  N.  C.  032,  78  Am.  St  Rep.  685,  36  S.  E.  34S. 

112  Id. 

118  Texas  etc.  Ry.  Co.  v.  Adams,  78  Tex.  372,  22  Am.  St  Rep. 
56v  14  S.  W.  666;  Columbus  etc.  Ry.  Co.  v.  Tillman,  79  6a.  608,  6 
S.  E.  135;  Faison  v.  Alabama  etc.  Ry.  Co.,  69  Miss.  569,  30  Am.  St 
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§  615.,    Liability   for  Delays.— While  the  common 

law  makes  the  carrier  an  insurer  of  the  safely  of 
goods  transported  by  him,  except  for  losses  arising 
from  acts  of  God  and  the  like,  it  does  not  bind  him 
as  an  insurer  of  the  time  within  which  the  goods 
shall  reach  their  destination.  All  that  is  required 
of  him  in  this  respect  is  that  he  be  not  negligent  in 
completing  the  carriage  which  he  has  undertaken. 
If  he  carries  and  delivers  the  goods  within  a  time 
which  is  reasonably  prompt  under  the  circumstances, 
he  is  not  liable.^**  What  is  reasonable  promptness 
depends  upon  many  circumstances.  In  the  first 
place,  modes  of  transportation  are  to  be  taken  into 
consideration,  together  with  the  distance  of  the 
carriage.  If  no  more  time  is  consumed  than  would 
ordinarily  be  taken  by  such  mode  as  the  carrier . 
holds  himself  out  to  employ  on  the  distance  to  be 
covered,  there  has  been  no  negligence.***  But  if  a 
longer  time  than  ordinary  be  consumed  it  is  at 
least  prima  facie  evidence  of  negligence.***  In  the 
next  place,  the  character  of  the  goods  carried  is  of 
importance.     Some  classes  of  freight  are  unaffected 

Rep.  577,  13  South.  37;  Cooper  v.  Georgia  Pac.  Ry.  Co.,  92  Ala. 
329,  25  Am.  St.  Rep.  69,  9  South.  159. 

114  Eagle  V.  White,  6  Whart.  506,  37  Am.  Dec.  434;  Hill  v. 
Humphreys,  5  Watts  &  S.  123,  39  Am.  Dec.  117;  Hoadley  v. 
Northern  Transp.  Co.,  115  Mass.  304,  15  Am.  Rep.  166;  Peet  v. 
Chicago  etc.  R.  Co.,  20  Wis.  594,  91  Am.  Dec.  446;  Ballentlne  v. 
North  Missouri  R.  Co.,  40  Mo.  491,  93  Am.  Dec.  315;  Dixon  v. 
Chicago  etc.  R.  Co.,  64  Iowa,  531.  52  Am.  Rep.  460,  21  N.  W.  17; 
United  States  Exp.  Co.  v.  Root,  47  Mich.  231,  10  N.  W.  351; 
Thayer  v.  Burchard,  99  Mass.  508;  Empire  Transp.  Co.  v.  Wallace, 
68  Pa.  St.  302,  8  Am.  Rep.  178;  St  Clair  v.  Chicago  etc.  Ry.  Co., 
80  Iowa,  304,  45  N.  W.  570;  Illinois  Cent.  R.  Co.  v.  Cobb,  Christy 
&  Co.,  64  111.  128;  Parsons  v.  Hardy,  14  Wend.  215,  28  Am.  Dec. 
621;  Nettles  v.  South  Carolina  R.  Co.,  7  Rich.  190,  62  Am.  Dec.  409. 

110  Lowe  y.  Bast  Tennessee  etc.  R.  Co.,  90  Ga.  85,  15  S.  E.  692. 

lie  Mann  v.  Birchard,  40  Vt  326,  90  Am.  Dec.  398;  Nettles  y. 
South  Carolina  R.  Co.,  7  Rich.  190,  62  Am.  Dec.  409. 
Torts,  VoL  n— 75 
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by  efflux  of  time,  but  others  by  their  nature  are  con- 
sumed or  perish  within  a  short  space  of  time. 
Goods  of  a  perishable  nature,  then,  demand  that  the 
carrier  use  haste  to  carry  them  to  their  destiua- 
tion.**^  But  while  such  goods  demand  the  highest 
diligence  in  avoiding  delays  during  their  transit,  the 
carrier  is  not  bound  to  give  them  preference  in  order 
of  shipment  over  other  freight  of  less  destructible 
character;**®  and  where  the  carrier's  lines  are  in  a 
congested  condition,  owing  to  an  unusual  press  of 
business,  it  has  been  said  that  all  the  carrier  can  be 
required  to  do  is  to  move  the  goods  in  the  order  of 
their  reception.**®  A  custom  on  the  part  of  a 
carrier  to  give  the  preference  to  perishable  goods  is 
reasonable,  however,  and  where  a  delay  in  the  trans- 
portation of  goods  lese  perishable  in  character  has 
been  caused  solely  by  such  a  preference,  the  carrier 
is  not  liable  therefor.*^ 

Again,  the  phenomena  of  nature  must  be  taken 
into  consideration  and  the  effects  of  acts  of  a  public 
enemy  and  of  mobs,  riots  and  strikea  The  rules  in 
regard  to  these  circumstances  have  been  taken  up  in 
other  sections,***  and  it  is  enough  here  to  say  that  a 
failure  to  use  care  in  avoiding  delays  likely  to  arise 
from  such  circumstances  which  may  reasonably  be 
apprehended  will  render  the  carrier  liable,  as  well 
BB  a  disregard  of  the  damage  likely  to  arise  there- 
from due  to  its  unreasonable  delay.    It  is  immate- 

117  Hewett  V.  Chicago  etc.  R.  Co.,  63  Iowa,  611,  19  N.  W.  790; 
Tierney  v.  New  York  etc.  R.  Co.,  76  N.  Y.  306. 

118  Dixon  V.  Chicago  etc.  R.  Co.,  64  Iowa,  631,  62  Am.  Rep. 
460,  21  N.  W.  17. 

ii»  Ballentlne  v.  North  Missouri  R.  Co.,  40  Mo.  491,  93  Am.  Dec. 
315.  See  Illinois  etc.  R.  Co.  v.  Cobb,  Christy  &  Co.,  64  III.  128. 
See  contra,  Tierney  v.  New  York  etc.  R.  Co.,  76  N.  Y.  806. 

120  Peet  V.  Chicago  etc.  R.  Co.,  20  Wis.  694,  91  Am.  Dec  446. 
But  see  Great  Western  etc.  R.  Co.  v.  Burns,  60  111.  284. 

121  Sees.  602-606. 
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rial  whether  the  delay  is  caused  by  an  act  of  God, 
public  enemy  or  the  like,  or  by  the  act  of  the  carrier, 
so  long  as  lie  carrier  fails  to  use  diligence  in  avoid- 
ing the  effects  of  such  forces  as  might  reasonably  be 
anticipated.  But  when  it  has  used  proper  care  to 
avoid  the  effects  of  these  forces,  either  by  antici- 
pating or  aJleviating  them,  no  liability  attaches, 
even  though  the  delay  be  its  own  fault.  A  common 
carrier,  being  bound  to  receive  and  transport  all 
goods  which  may  be  brought  to  him  under  the 
proper  conditions,  owes  the  duty  to  the  public  to 
provide  sufficient  accommodations  for  the  transpor- 
tation of  all  goods  which  may  reasonably  be  ex- 
I)ected  to  be  brought  to  it,*^  but  it  is  not  bound  to 
anticipate  a  sudden  and  unusual  rush  of  business.^^ 
Hence  while  a  carrier  will  be  liable  for  delays  caused 
by  neglect  to  provide  an  ordinarily  sufficient  number 
of  vehicles  in  which  to  carry  freight,  it  will  not  be 
responsible  for  losses  resulting  from  delays  where 
they  are  caused  by  extraordinary  press  of  business. 

§  616.  Delivery  to  Whom.— A  carrier's  duty  in- 
cludes, not  only  the  acceptance  and  transportation 
of  goods,  but  their  delivery  as  well.  The  contract 
of  shipment  involves  the  agreement,  expressed  or 
implied,  to  deliver  the  goods  to  the  person  desig- 
nated by  the  shipper  or  such  person  as  he  orders 
them  to  be  given  to.  Ordinarily,  them,  delivery  must 
be  made  to  the  consignee  or  to  his  agent. ^**  But  it 
may  be  delivered  to  the  person  to  whom  the  con- 

122  Ballentine  ▼.  North  Missouri  R.  Co.,  40  Mo.  491,  03  Am. 
Dec.  315;  Galena  etc.  R.  Co.  v.  Rae,  18  111.  488,  68  Am.  Dec.  574. 
See  Thayer  v.  Burchard,  99  Mass.  508. 

123  Ballentine  v.  North  Missouri  R.  Co.,  40  Mo.  491,  93  Am. 
Dec.  815;  Galena  etc.  R.  Co.  v.  Rae,  18  111.  488,  68  Am.  Dec.  574. 

124  Wilcox  Y.  Chicago  etc.  R.  Co.,  24  Minn.  269. 
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signee   has    ordered.***    The   bill   of   lading,   given 
when  the  goods  are  shipped  and  naming  the  person 
to  whom  they  are  to  be  delivered,   is  evidence  of  a 
right  to  the  goods  and  hence  if  delivery  be  made  to 
the  person  named  in  the  bill,  or  the  indorsee  thereof 
the  carrier  has    performed  his    duties.**®    Such  bill 
is  the  best  evidence  of  the  right  to  the  goods,  and  so 
if  the   carrier  delivers  them   to  one  who   does   not 
present  a  bill  of  lading,  it  does  so  at  its  peril,  and  is 
responsible   if  such   person  is  not   entitled  to   tiiie 
goods;  **^  and  likewise  a  delivery  to  one  who,  while 
having  the  bill  in  his  possession,  is  not  named  therein, 
or  is  not  an  indorsee  thereof,  is  not  justified.**®    Even 
where  delivery  haa  been  made  to  one  who  is  the  con- 
signee named  in  the  bill  or  his  indorsee,  if  the  carrier 
does  not  demand    a  delivery   to  it  of  the  bill,  it  will 
be  liable  to  a  bona  fide  holder  of  the  same,  such  as  a 
bank  which  has  taken  the  bill  as  security  for  a  loan 
of  money  or  has  purchased   it  outright.**®    Hence  it 

125  Brasher  v.  Denver  etc.  R.  Co.,  12  Colo.  384,  21  Pac.  44;  Gates 
V.  Chicago  etc.  R.  Co.,  42  Neb.  379,  60  N.  W.  583;  American  Exp. 
Co.  V.  Greenhalgrh,  80  111.  68;  Dobbin  v.  Michigan  etc.  R.  Co.,  66 
Mich.  522.  23  N.  W.  204. 

126  National  Bank  v.  Atlanta  etc.  R.  Co.,  25  S.  C.  216;  Union 
rac.  R.  Co.  V.  Johnson,  45  Neb.  57,  53  Am.  St.  Rep.  ^40,  63  N.  W. 
144. 

127  McBwen  v.  Jeffersonville  etc.  R.  Co.,  83  Ind.  368,  6  Am. 
Rep.  216;  Pennsylvania  R.  Co.  v.  Stern,  119  Pa.  St.  24,  4  Am.  St. 
Rep.  626,  12  Atl.  756;  First  Nat.  Bank  v.  Northern  R.  Co.,  58  N.  H. 
203;  Furman  v.  Union  Pac.  R.  Co.,  106  N.  Y..579,  13  N.  B.  587; 
The  Thamer,  14  Wall.  98. 

128  Weyand  v.  Atchison  etc.  R.  Co.,  75  Iowa,  573,  9  Am.  St.  Rep. 
504,  39  N.  W.  899;  Louisville  etc.  R.  Co.  v.  Barkhouse,  100  Ala. 
543,  13  South.  534. 

129  Union  Pac.  R.  Co.  v.  Johnson,  45  Neb.  57,  60  Am.  St  Rep. 
540,  63  N.  W.  144;  Gates  v.  Chicago  etc.  R.  Co.,  42  Neb.  379,  60  N. 
W.  583;  North  Pennsylvania  R.  Co.  v.  Commercial  Bank,  123  U.  S. 
727,  8  Sup.  Ct.  Rep.  266;  Walters  v.  Western  etc.  R.  Co.,  68  Fed. 
391.  See  Conard  v.  Atlantic  Ins.  Co.,  1  Pet  386;  St  Louis  etc.  R. 
Co.  V.  Lamed,  103  IlL  298;  Midland  Nat  Bank  v.  Missouri  Pac 
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would  eeem  that  the  caarier  has  a  right  to  demand 
the  delivery  to  it  of  the  bill  of  lading  as  a  condition 
precedent  to  the  delivery  of  the  goods,  but  this  has 
been  denied  in  at  least  one  state.^^®  If  goods  are 
delivered  to  one  person,  as  the  agent  of  the  con- 
signee or  i)erson  entitled  to  them,  the  carrier  must 
exercise  due  care  in  establishing  such  person^s  right 
to  receive  them  as  agent,  and  unless  he  is  actually 
authorized  to  receive  the  goods,  or  has  been  held  out 
by  the  acts  or  course  of  business  of  the  consignee  in 
such  a  way  as  to  warrant  a  belief  in  his  authority, 
the  carrier  is  responsible  for  any  loss  resulting  from 
such  delivery.^** 

An  interesting  question  in  connection  with  the 
matter  of  delivery  to  the  consignee  of  goods  arises 
when  fraud  has  been  practiced  upon  the  shipxyer  to 
obtain  the  shipment  and  the  carrier  has  delivered 
the  goods  to  the  person  practicing  the  fraud.  Thus, 
when  one  orders  goods  from  a  firm^  using  a  fictitious 
name,  either  the  name  of  some  customer  of  the  firm 
or  a  new  name,  and  the  carrier  delivers  the  goods 
sent  to  6uch  fictitious  address  to  the  person  imper- 
sonating the  same,  the  question  arises  as  to  the 
carrier's  liability  therefor.  Many  cases  are  to  be 
found  holding  the  carrier  responsible  where  the  per- 
son  to  whom   they   deliver  the  'goods   intrusted  to 

K.  Co.,  182  Mo.  402,  53  Am.  St.  Rep.  605,  33  S.  W.  521;  Douglas  ▼. 
People's  Bank,  86  Ky.  176,  9  Am.  St.  Rep.  277,  5  S.  W.  420. 

180  Dwyer  v.  Gulf  etc.  R.  Co.,  69  Tex.  707,  7  S.  W.  604;  Gulf 
etc.  R.  Co.  V.  McCown  (Tex.  Civ.  App.),  25  S.  W.  435.  See 
Hutchinson  on  Carriers,  2d  ed.,  sec.  423a. 

181  Shenk  v.  Philadelphia  etc.  Propeller  Co.,  60  Pa.  St.  109,  100 
Am.  Dec.  541;  Dean  v.  Vaccaro,  39  Tenn.  (2  Head)  488,  76  Am. 
Dec.  744;  Adams  y.  Blankenstein,  2  Cal.  413,  56  Am.  Dec.  350; 
American  etc.  Exp.  Co.  y.  Milk,  73  111.  224;  Merchants'  etc.  Transp. 
Co.  V.  Merriam,  111  Ind.  5,  11  N.  E.  954;  Angle  v.  MisBissippi  etc. 
R.  Co.,  18  Iowa,  656.  See  Ryder  v.  Burlington  etc.  R.  R.  Co.,  51 
Iowa,  460,  1  N.  W.  747. 
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them  was  the  very  ane  who  ordered  them. '"  A  few 
there  are  which  exculpate  the  carrier  under  similar 
circumstances.*^  An  examination  of  these  cases 
leads  to  the  conclusion  that,   where   a   delivery  is 

182  Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  783,  35  Am.  Rep. 
107;  American  Exp.  Co.  v.  Fletcher,  25  Ind.  492;  Pacific  Exp.  Co. 
y.  Shearer,  160  III.  215,  52  Am.  St.  Rep.  824,  43  N.  E.  816  (in  these 
cases  tetegrams  for  money  had  been  sent  and  money  sent  in  reply, 
which  the  express  companies  deliyered  to  the  person  sending  the 
telegram  without  requiring  any  more  than  proof  of  sending  the 
message);  Winelow  v.  Vermont  etc.  R.  Co.,  42  Vt  700,  1  Am.  Rep. 
865;  Sword  y.  Young,  89  Tenn.  126,  14  S.  W.  481,  604  (in  these 
cases  the  goods  were  delivered  without  requiring  the  person  re- 
ceirlng  them  to  identify  himself);  Price  v.  Oswego  etc.  R.  Co.,  50 
N.  Y.  213,  10  Am.  Rep.  475  (here  an  order  was  given  in  a  firm  name 
and  the  goode  addressed  to  the  firm,  which  had  no  existence,  and 
the  carrier  deUvered  them  to  the  swindler,  who  sent  the  order,  on 
his  representation  that  he  was  an  agent  of  the  firm);  Ouillaume 
y.  General  Transp.  Co.,  100  N.  Y.  491,  3  N.  B.  489  (here  gold  was 
sent  from  France  addressed  to  F.  6.,  Albany,  New  York.  The  car- 
rier negligently  made  out  the  bill  of  lading  to  O.  F.,  New  York, 
and  mailed  it  to  such  address;  it  fell  into  wrong  hands,  was  pre- 
sented, and  the  gold  was  delivered  to  the  wrong  person).  But  see 
Dunbar  v.  Boston  etc.  B.  Co.,  110  Mass.  26,  14  Am.  Rep.  576» 
where  the  railroad  company  delivered  goods  to  6.,  which  he  had 
ordered  under  the  name  of  H.  and  which  were  addressed  to  H., 
although  the  agents  of  the  carrier  were  acquainted  with  O.  The 
court  relieved  the  carrier  because  the  goods  were  delivered  to  the 
very  person  ordering  them.. 

188  Samuel  v.  Cheney,  135  Mass.  278,  46  Am.  Rep.  467.  In  this 
case  a  swindler  assumed  a  well-known  name,  hired  a  postofflce 
box,  ordered  goods  under  such  name  and  box  number.  Goods 
were  shipped  to  swindler  and  letter  mailed  to  him  at  his  box  ad- 
vising him  of  shipment  under  apprehension  that  he  was  the  well- 
known  merchant.  A  delivery  to  the  swindler  was  held  proper. 
The  same  facts,  with  the  exception  that  the  goods  were  ordered 
in  person,  excused  the  carrier  in  Edmunds  v.  Merchants'  etc 
Transp.  Co.,  135  Mass.  263.  Similarly  in  Wilson  &  Ck>.  v.  Adams 
Exp.  Co.,  27  Mo.  App.  360.  In  The  Drew,  15  Fed.  826,  goods  or- 
dered by  one  fraudulently  assuming  another  name  were  first  sent 
to  the  one  whose  name  was  appropriated,  and  on  his  'disclaimer 
were  sent  to  the  one  ordering  them  and  received  by  him.  Here 
the  court  exonerated  the  carrier,  saying  that  the  carrier  is  liable 
for  frauds  upon  itself  but  not  for  those  on  the  shipp^. 
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made  to  the  person  actually  ordering  the  goods  sent, 
the  carrier  is  not  liable,  unless  it  is  negligent  in  not 
identifying  the  recipient  as  the  addressee,  and  that 
when  the  order  is  sent  through  the  carrier,  or  by 
telegi^am  to  the  knowledge  of  the  carrier,  the  mere 
sending  of  a  telegram  is  not  sufBicient  identification. 
This  rule  is  well  expressed  by  the  Missouri  court, 
cited  above,  in  this  language:  "The  carrier  is  respon- 
sible for  a  correct  delivery,  but  he  is  not  the  guard- 
ian of  his  patrons,  nor,  when  faultless  himself, 
must  he  answer  for  their  mistakes,  or  mend  their 
misfortunea  If  the  name  used  was  assumed  by  a 
swindler,  the  carrier  would  not  be  liable  in  the  ab- 
sence of  proof  of  negligence.  The  only  liability  that 
can  exist  in  this  case  m  such  as  would  arise  from  the 
negligence  of  the  carrier  in  the  delivery;  or,  being 
aware  of  the  fraud,  failed  to  thwart  it  by  holding 
the  goods;  or  if  proper  care  on  its  part  would  have 
led  to  a  discovery  of  the  fraud."  ^**  Usually,  the 
carrier  is  bound  to  deliver  the  goods  intrufited  to  it 
to  none  other  than  the  one  to  whom  the  bill  of  lading 
is  made  out  or  assigned,  or  their  authorized  agents, 
or,  if  no  bill  be  made,  then  to  the  one  to  whom  the 
goods  are  addressed.  But  when  such  person  is  not 
the  true  owner  of  the  goods,  and  the  latter  appears 
and  demands  them,  the  carrier  may  surrender  them 
to  him  without  liability  to  shipper  or  consignee.^** 
But  a  delivery  to  one  other  than  the  consignee,  his 
assignee  or  agent,  is  made  at  the  risk  of  the  carrier, 
and  if  he  prove  to  be  not  the  owner,  but  some  one 
without  an  owner's  right,  the  carrier  is  liable.^** 

134  Wilson  &  Co.  y.  Adams  Exp.  Co.,  27  Mo.  App.  860,  syllabus. 

186  King  v.  Richards,  6  Whart.  418*  37  Am.  Dec.  420;  The  Idaho, 
d8  IT.  8.  575;  Bllven  v.  Hudson  River  R.  Co.,  36  N.  Y.  403;  Bruns- 
wick V.  United  States  Exp.  Co.,  46  Iowa,  677;  Wolfe  v.  Missouri 
Pac.  B.  Co.,  97  Mo.  473,  10  Am.  St.  Rep.  331,  11  S.  W.  49. 

186  Adams  v.  Blankenstein,  2  Cal.  413,  56  Am.  Dec.  350;  Pacific 
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§  617,    Delivery— What  Constitutes.— Another  point 

of  importance  in  connection  with,  this  subject  is  that 
of  the  acts  which  constitute  delivery.  What  must 
the  carrier  do  to  fulfill  the  implied  agreement  to  de- 
liver? Originally,  it  was  considered  that  a  common 
carrier  should  make  a  personal  delivery  to  the  one 
entitled  to  receive  the  goods  at  his  residence  or  place 
of  husiness,^''  and  this  is  the  rule  as  to  exjwress  com- 
panies to-day.*^®  Outside  of  the  express  companies, 
railroads  and  steamship  companies  now  form  the 
largest  classes  of  common  carriers;.  Owing  to  the 
fact  that  the  means  of  transportation  which  these 
classes  employ  are  quite  limited  in  the  points  which 
they  can  reach,  it  is  held  that  they  are  only  required 
to  carry  the  goods  to  their  usual  depots  or  grounds, 
or  wharfs  as  the  case  may  be  and  there  make  provi- 
sion for  surrendering  them  when  demanded  by  the 
proper  persons. ^^®    It  seems,  then,  that  to-day    all 

Bxp.  Co.  v.  Shearer,  160  111.  215,  52  Am.  St.  Rep.  824,  43  N.  E. 
816;  Brunswick  v.  United  States  Exp.  Co.,  46  Iowa,  677;  Norwalk 
Bank  v.  Adams  Exp.  Co.,  19  How.  Pr.  462;  Bailey  v.  Hudson  River 
R.  Co.,  49  N.  Y.  70;  Wolfe  v.  Missouri  Pac.  R.  Co.,  97  Mo.  473,  10 
Am.  St.  Rep.  331,  11  S.  W.  49. 

187  Hyde  v.  Trent  etc.  Navigation  Co.,  6  Term  Rep.  389;  Stow  v» 
Crowley,  1  McClel.  &  Y.  129;  Gibson  v.  Culver,  17  Wend.  305,  31 
Am.  Dec.  297;  Flsk  v.  Newton,  1  Denio,  45,  43  Am.  Dec.  649. 

138  Adams  Exp.  Co.  v.  Darnell,  31  Ind.  20,  99  Am.  Dec.  582;  Wit- 
beck  V.  Holland,  45  N.  Y.  13,  6  Am.  Rep.  23;  Sullivan  v.  Thompson, 
99  Mass.  259;  Southern  Exp.  Co.  v.  Armstead,  50  Ala.  350;  American 
etc.  Exp.  Co.  y.  Robinson,  72  Pa.  St.  274;  American  etc.  Exp.  Co.  v. 
Wolf,  79  111.  430;  Bullard  v.  American  Exp.  Co.,  107  Mich.  695, 
61  Am.  St.  Rep.  358,  65  N.  W.  551. 

139  As  to  railroad  companies,  see  Michigan  etc.  R.  Co.  v.  Ward, 

2  Mich.  538;  Southern  etc.  R.  Co.  v.  Wood,  66  Ala.  167,  41  Am. 
Rep.  749;  Illinois  etc.  R.  Co.  v.  Friend,  64  111.  303;  Merchants 
Transp.  Co.  v.  Hallock,  64  111.  284;  Morris  etc.  R.  Co.  v.  Ayers,  29 
N.  J.  L.  393,  80  Am.  Dec.  215.  As  to  carriers  by  water,  see  Nor- 
way Plains  Co.  V.  Boston  etc.  R.  Co.,  1  Gray,  263,  61  Am.  Dec.  423; 
McAndrew  v.  Whitlock,  52  N.  Y.  40,  11  Am.  Rep.  657;  Farmers' 
etc.  Bank  v.  Champlain  Transp.  Co.,  23  Vt  186,  56  Am.  Dec.  OS; 
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carriers  are  not  bound  to  make  personal  deliveries, 
but  only  those  who  hold  themselves  out  as  agreeing 
to  do  so.  This  holding  out  may  arise  from  express 
offers,  from  custom  and  the  possession  of  facilities  to 
make  such  deliveries.  Of  course  a  railroad  or  other 
common  carrier  may  bind  themselves  by  contract  to 
deliver  to  the  consignee  personally,  and  under  such 
circumstances  their  duly  is  not  performed  by  merely 
carrying  the  goods  to  their  depots  or  warehouses."^ 
Prom  the  early  rule  that  delivery  must  be  personal 
has  sprung  the  doctrine  that  while,  owing  to  the 
changed  modes  of  transportation,  some  carriers  are 
relieved  from  continuing  the  carriage  to  the  pres- 
ence or  abode  of  the  consignee,  etill  the  liability  as 
carrier  continues  until  the  consignee  has  actually 
received  the  goods  or  had  a  reasonable  opportunity 
to  do  so.  Under  this  doctrine,  which  is  termed  the 
New  Hampshire  rule,  the  carrier,  in  order  to  relieve 
itself  from  the  liability  of  insurer,  must  give  notice 
to  the  consignee  of  the  arrival  of  the  goods  at  its 
depot.***    An  opposing  line  of  decisions  follow  what 

Kohn  V.  Packard,  3  La.  227,  23  Am.  Dec.  453;  Cope  v.  Cordova, 
1  Rawle,  203:  Chickcrlng  v.  Fowler,  4  Pick.  371;  Redmond  v.  Liver- 
pool etc.  S.  S.  Co.,  56  Barb.  320. 

140  Baltimore  etc.  R.  Co.  v.  GreeD.  25  Md.  72;  Cahn  v.  Michigan 
etc.  R.  Co.,  71  111.  96. 

141  Moses  V.  Boston  etc.  R.  Co.,  32  N.  H.  523,  64  Am.  Dec.  381; 
Smith  V.  Nashua  etc.  R.  Co.,  27  N.  H.  86,  59  Am.  Dec.  364;  Graves 
▼.  Hartford  Co.,  38  Conn.  143,  9  Am.  Rep.  369;  McMillen  v. 
Michigan  etc.  R.  Co.,  16  Mich.  79,  93  Am.  Dec.  208;  Cavallaro  v. 
Texas  etc.  R.  Co.,  110  Cal.  348,  52  Am.  St.  Rep.  94,  42  Pac.  918; 
Mobile  etc.  R.  Co.  v.  Prewitt,  46  Ala.  63,  7  Am.  Rep.  586;  Collin« 
V.  Alabama  etc.  R.  Co.,  104  Ala.  390,  16  South.  140;  Blumenthal  v. 
Brainerd,  38  Vt.  402,  91  Am.  Dec.  350;  Winslow  v.  Vermont  etc. 
R.  Co.,  42  Vt.  700,  1  Am.  Rep.  365;  Tarbell  v.  Royal  Exchange  Ship- 
ping Co.,  110  N.  Y.  170,  6  Am.  St.  Rep.  350,  17  N.  B.  721;  Faulkner 
v.  Hart,  82  N.  Y.  413,  37  Am.  Rep.  674;  Zinn  v.  New  Jersey  Steam- 
boat Co.,  49  N.  Y.  442,  10  Am.  Rep.  402;  Mills  v.  Michigan  Cent 
R.  Co.,  45  N.  Y.  622,  6  Am.  Rep.  152;  Lake  Brie  etc.  R.  Co.  v. 
Hatch,  52  Ohio  St.  408,  39  N.  B.  1042;  Wood  v.  Milwaukee  etc 
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is  known  as  the  Massachusetts  rale,  and  hold  that, 
inasmuch  as  the  carrier'B  contract,  which  rendeni 
him  liable  as  an  insurer,  is  that  of  transporstation,  so 
soon  as  the  transportation  is  concluded  and  the 
goods  have  been  placed  in  the  position  from  which 
they  are  finally  to  be  turned  over  to  the  consignee, 
this  extreme  liability  ceases,  and  the  duty  of  th€ 
carrier  becomes  that  of  a  mere  bailee  for  hire,  and  it 
is  only  liable  for  neglect***  But  even  in  those 
states,  which  hold  the  carrier  liable  after  the  arrival 
of  the  goods  at  their  destination,  and  require  notice 
to  the  consignee,  it  is  decided  that  after  the  expira- 

R.  Co..  27  Wis.  541,  9  Am.  Rep.  466;  Wood  v.  Crocker,  18  WU. 
845,  86  Am.  Dec.  773;  Backhaus  y.  Chicago  etc.  R.  Co.,  92  Wis. 
S93,  66  N.  W.  400;  Kirk  y.  Chicago  etc.  R.  Co.,  59  MlmL 
161,  50  Am.  St  Rep.  397,  60  N.  W.  1084;  Missouri  Pac  R.  Co.  t. 
Neyill,  60  Ark.  375,  30  S.  W.  425;  Missouri  Pac.  R.  Co.  y.  Haynes, 
72  Tex.  175,  10  S.  W.  398;  Baltimore  etc.  R.  Co.  y.  Green,  25  Md. 
72;  Kohn  y.  Packard,  3  La.  224,  23  Am.  Dec.  453;  Jefferson  R.  Co. 
y.  Cleyeland,  2  Bush,  468;  Michigan  Cent.  R.  Co.  y.  Ward«  2  Mich. 
688;  Missouri  Pac.  R.  Co.  y.  Wichita  etc.  Co.,  55  Kan.  525,  40  Pac. 
899;  Pinney  y.  St.  Paul  etc.  R.  Co.,  19  Minn.  251. 

142  Norway  Plains  Co.  y.  Boston  etc.  R.  Co.,  1  Gray,  272,  61 
Am.  Dec.  423;  Thomas  y.  Boston  etc.  R.  Co.,  10  Met.  472,  43  Am. 
Dec.  444;  Rice  y.  Hart,  118  Mass.  201,  19  Am.  Rep.  433;  Bassett  y. 
Connecticut  Riyer  R.  Co.,  145  Mass.  129,  1  Am.  St.  Rep.  443,  13  N. 
B.  370;  East  Tennessee  etc.  R.  Co.  y.  Kelly,  91  Tenn.  699,  30  Am. 
St  Rep.  902,  20  S.  W.  312;  Chicago  etc.  R.  Co.  y.  Sawyer,  69  111. 
285,  18  Am.  Rep.  613;  Merchants*  Dispatch  etc.  Co.  y.  Moore,  88  III. 
138,  30  Am.  Rep.  541;  Porter  y.  Chicago  etc.  R.  Co.,  20  111.  407,  71 
Am.  Dec.  286;  Gregg  y.  Illinois  Cent.  R.  Co.,  147  111.  550,  37  Am. 
St.  Rep.  238,  35  N.  E.  343;  Shenk  v.  Philadelphia  etc.  Propeller  Co., 
60  Pa.  St.  109,  100  Am.  Dec.  541;  Francis  y.  Dubuque  etc.  R.  Co., 
25  Iowa,  eOr  95  Am.  Dec.  769;  Turrentine  y.  Wilmington  etc.  R.  Co., 
100  N.  C.  375,  6  Am.  St.  Rep.  602,  6  S.  B.  116;  Gashweiler  y. 
Wabash  etc.  R.  Co.,  83  Mo.  112,  53  Am.  Rep.  568;  Almand  y. 
Georgia  etc.  R.  Co.,  95  Ga.  775,  22  S.  E.  674;  Bansemer  y.  Toledo 
etc.  R.  Co.,  25  Ind.  434,  87  Am.  Dec.  367;  Mohr  &  Smith  y. 
Chicago  etc.  R.  Co.,  40  Iowa,  579.  See  Independence  Mills  Co.  y. 
Burlington  etc.  R.  Co.,  72  Iowa,  535,  2  Am.  St.  Rep.  258,  34  N.  W. 
820;  Morris  etc.  R.  Co.  y.  Ayers,  29  N.  J.  L.  393,  80  Am.  Dec.  216; 
Union  Steamboat  Co.  v.  Knapp,  73  111.  50o. 
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tion  of  an  amounit  of  tune  reasonably  sufOicient  for 
the  removal  of  the  goods  after  notice  has  been  given^ 
the  liability  of  the  carrier  as  insurer  ceases,  and  he 
becomes  responsible  for  loss  only  when  he  has  been 
gnilly  of  ordinary  negligence.*** 

§  618.   Wrongful  Delivery  Renders  Carrier  Liable  in 

Tort. — The  carrier  owes  tiie  duty  to  deliver  to  some 
one  entitled  to  the  goods,  and  for  a  failure  to  deliver 
the  carrier  is  liable  in  tort  unless  the  goods  have 
been  dertroyed  by  an  act  of  God  or  the  public  enemy, 
or  unless  a  justifiable  delay  renders  it  necessary  to 
eell  them  in  the  exercise  of  due  diligence. 

The  officer  of  the  law  acting  under  regular  process, 
iihe  true  owner  of  the  goods,  the  shipper  and  the 
consignee,  his  agent  or  assignee,  are  the  persons  en- 
titled to  receive  delivery,  and  although  a  delivery  to 
one  of  them  is  a  good  defense  to  an  action  by  any  of 
the  othere  for  refusal  to  surrender  the  goods,  the 
carrier  will  subject  himself  to  an  action  if  he  refuses 
a  delivery  to  any  one  of  them  who  may  demand 
goods  which  are  ready  for  delivery,  and  have  no 
claims  attached  to  them  by  othera.  Thus,  an  owner 
may  maintain  conversion/^  and  the  consignee  may 
sue  in  trover*^  for  the  refusal  to  deliver.    Likewise, 

148  See  cflseA,  note  142.  "Thlg  ronsonable  time  Is  not  a  time 
▼aryln^  with  the  diErtanoe,  convenience,  or  necessities  of  the  con- 
signee, but  is  snch  time  as  would  enable  a  person  Urlng  In  the  yicln- 
ity  of  the  place  of  deli/ery.  In  the  usual  course  of  business,  and 
within  the  ordinary  hours  of  business,  to  inspect  the  goods  and 
take  them  away":  Learen worth  etc.  R.  B.  Oo.  y.  Marls,  16  Kan. 
838. 

144  Shellenberg  v.  Fremont  etc.  R.  Co.,  45  Neb.  487,  00  Am.  St 
Rep.  661,  63  N.  W.  850.  See  Wells  v.  American  Bxp.  Co.,  55  Wis. 
23,  42  Am.  Rep.  6©5,  11  N.  W.  537,  12  N.  W.  441. 

146  Louisville  etc.  R.  Co.  v.  Lawson,  38  Ky.  496^  11  S.  W.  511; 
Adams  Bxp.  Co.  y.  McDonald,  1  Bush,  32;  Jeffersonville  etc.  R.  Co. 
y.  White,  6  Bush,  251;  Railroad  Co.  t.  O'Donnell,  49  Ohio  St.  489, 
34  Am.  St.  Rep.  579,  32  N.  E.  476. 
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the  consignor  may  have  an  action  of  conversion 
against  the  carrier  for  a  refusal  to  carry  ont  his 
command  stopping  the  goods  in  transit,^^  and  if  the 
carrier  makes  a  wrongful  delivery,  it  is  liable  for 
conversion  to  the  consignee."''  A  mere  changing 
of  the  location  of  the  goods,  as  from  one  car  to 
another,^"*®  or  from  cars  to  a  private  warehouse,*'*^ 
or  from  a  wharf,  where  it  had  been  set  out,  back  to 
the  ship  because  of  the  greater  safety  of  the  latter 
place,*'^  does  not  constitute  a  conversion  so  long  as 
the  carrier  remains  ready  and  able  to  surrender  the 
goods  to  the  prox>er  persom.  Of  course,  where  the 
failure  to  deliver  is  due  to  the  fact  that  the  goods 
have  been  inexcusably  lost  or  destroyed,  the  carrier 
is  not  liable  in  conversion,  but  for  negligence.*** 

As  we  have  pointed  out  before,  the  carrier  is  ex- 
cused from  delivering  goods  which  have  perished 
through  an  act  of  God  or  a  public  enemy.  He  may 
also  refuse  to  surrender  them  so  long  as  any  charges 
for  their  transportation  remain  unpaid,  and  for  such 
refusal  cannot  be  held  in  trover.**^  But  this  lien 
being  given  merely  for  the  purpose  of  protecting  the 
carrier  in  collecting  his  charges  for  transportation^ 

146  Jones  V.  Earl,  87  Cal.  680,  90  Am.  Dec.  388;  Bassett  v.  Spof- 
ford,  45  N.  Y.  387,  6  Am.  Dec.  101;  Poole  v.  Houston  etc,  R.  Co., 
58  Tex.  134.  That  the  consignee  cannot  complain  of  the  act  of 
the  carrier  where  the  shipper  has  exercised  his  right  of  stoppage 
In  transitu:  Poole  v.  Columbia  etc.  B.  Co.,  23  S.  C.  286;  Chaffe  v. 
Mississippi  etc.  R.  Co.,  60  Miss.  182.  But  see  Memphis  etc.  R.  Co. 
V.  Freed,  88  Ark.  614. 

147  Gibbons  t.  Farwell,  68  Mich.  844,  6  Am.  St  Rep.  801,  20 

N.  W.  855. 

148  Tucker  t.  Housatonlc  R.  Co.,  30  Conn.  447. 

149  Rome  etc.  R.  Co.  t.  Sullivan,  14  Ga.  277. 

160  The  Hattle  Palmer,  68  Fed.  380. 

161  Maguln  y.  Dlnsmore,  70  N.  T.  410,  26  Am.  Rep.  608. 

162  The  Eddy,  5  Wall.  481;  Walker  v.  Canaway,  4  La.  Ann.  10, 
50  Am.  Dec.  551;  Lanata  t.  The  Henry  GrlnneU,  13  La.  Ann.  24; 
Union  Exp.  Co.  t.  Shoop,  85  Pa.  St.  825;  Missouri  Pac.  R.  Co.  v. 
Welsman,  2  Tex.  Civ.  App.  86,  21  S.  W.  426. 


1197      INJURY  TO  TANGIBLE  PERSONAL  PROPERTY.     I  619 

a  detention  to  secure  some  debt  unconnected  with 
the  carriage,**'  or  for  a  larger  amount  than  that  of 
the  charges,^**  or  even  for  the  charges  themselves, 
where  the  carrier  has  caused  as  much  or  more 
damage  to  the  goods  as  will  offset  such  charges.*" 

§  619.  When  Liability  Ceases— Liability  as  Ware- 
houseman.— A  carrier  of  goods  cannot  be  relieved  of 
its  responsibility  either  from  its  common  law  or  con- 
tractual liability,  until  it  has  made  delivery  of  goods 
at  a  designated  place  in  good  conditioxL**^  If  de- 
livery is  to  be  made  to  another  carrier  his  duty  is 
not  ended  until  this  is  property  done."''  One  or  two 
I)oints  must  be  noticed  to  determine  what  consti- 
tutes a  proper  delivery,  this  dei)ending  ujran  the 
character  of  the  freight.  If  it  be  carioad  lots,  then 
the  carrier  must  plaxie  the  car  in  a  convenient  place 
to  be  unloaded  by  the  consignee.  If  in  small  lots  or 
in  package,  or  in  box-cars,  express-cars,  and  the  like, 
then  the  carrier  must  unload  the  same,  and  place 
the  goods  in  a  freight-house.  When  this  is  done,  it 
must  give  due  notice  of  the  fact  to  the  consignee,  the 
liability  of  the  carrier  continuing  until  a  reasonable 
time  and  opportunitv  for  the  confrijomee  to  receive 
and  take  the  goods  has  elai)sed.^*®  What  is  a  rea- 
sonable time  is  a  question  of  fact  under  all  the  cir- 

168  Adams  v.  Clark,  9  Cnsh.  215,  57  Am.  Dec.  41;  Pharr  v.  Col- 
lins, 85  La.  Ann.  939,  48  Am.  Rep.  251;  WIggIn  v.  Boston  etc.  R. 
Co.,  120  Mass.  201. 

154  Northern  Transp.  Co.  v.  Sellick,  52  111.  249. 

165  Bwart  v.  Kerr,  1  Rice,  203;  Dyer  v.  Grand  Trunk  R.  Co., 
42  Vt.  441,  1  Am.  Rep.  350. 

156  Schen  v.  Benedict,  116  N.  Y.  510,  15  Am.  St,  Rep.  428,  22 
N.  E.  1078. 

157  Lewis  V.  Chesapeake  etc.  Ry.  Co.,  47  W.  Va.  666,  36  S.  B. 
906,  81  Am.  St.  Rep.  816. 

J  58  Berry  v.  West  Virginia  B.  B.  Co.,  44  W.  Va.  638,  67  Am. 
6t.  Rep.  781,  80  S.  B.  143. 
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cumstances  for  the  jury  to  decide.**®  Upon  the  ex- 
piration of  sufGLcient  time  after  notice  has  been  given 
to  the  consignee  for  him  to  receive  the  goods,  the 
liability  of  the  carrier  as  an  insurer  ceases,  and  is 
changed  into  that  of  warehouseman.*^  It  has  been 
well  observed  by  the  New  York  court  of  appeals 
that:  **A  carrier^s  liability  is  said  to  have  termi- 
nated when  he  has  given  prompt  notice  of  the  arrival 
of  goods.  The  duty  of  a  consignee  to  receive  and 
take  goods  is  as  imperative  as  tJie  duty  of  the  carrier 
to  deliver.  Both  obligations  are  to  be  reasonably 
construed,  having  reference  to  the  circumstances. 
The  stringent  liability  of  the  carrier  cannot  be  con- 
tinued at  the  option  or  to  suit  the  convenience  of  the 
consigniee.  The  consignee  is  bound  to  act  promptly 
in  taking  the  goods;  and  if  he  fails  to  do  so,  whatever 
other  duty  may  rest  upon  the  carrier  in  respect  to 
the  goods,  his  liability  as  insurer  is,  by  such  failure, 
terminated."  *** 

§  620.    Carriers   of    Livestock.— Among    common 

carriers  the  transportation  of  livestock  has  assumed 
an  important  position,  and  a  number  of  rules  rela- 
ting to  the  rights  and  duties  of  carriers  of  livestock 
have  been  enunciated,  forming  a  subject  by  them- 
selves as  distinguished  from  those  governing  the 
carriage   of  passengers  and   of   good&    Yet,   while 

169  Id. 

160  Grand  Rapids  etc.  R.  R.  Co.  v.  Blether,  10  Ind.  App.  206,  58 
Am.  St.  Rep.  385,  37  N.  B.  39,  1069;  Pittsburgh  etc.  Ry.  Co.  v. 
Nash,  43  Ind.  423;  Schen  v.  Benedict,  116  N.  Y.  510,  15  Am.  St 
Rep.  426,  22  N.  E.  1073.  In  some  states  the  carrier  may  by  statute 
reduce  its  liability  to  that  of  warehouseman  as  to  goods  which 
haTe  arrived  at  the  plact*  of  consignment,  by  giving  notice  to  the 
consignee  of  the  arrival:  Cavallaro  v.  Texas  etc.  Ry.  Co.,  110  CaL 
348,  62  Am.  St  Rep.  94,  4  Pac.  918. 

lei  Redmond  v.  Liverpool  Co.,  46  N.  Y.  578,  7  Am.  Rep.  ?.90; 
Tarbell  v.  Royal  Exchange  Shipping  Co.,  110  N.  Y.  170,  6  Am. 
at.  Rep.  350,  17  N.  B.  721. 
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there  are  many  specific  rules  ia  this  branch  which 
are  not  to  be  found  in  the  others,  it  is  believed  that 
in  their  essential  principles  they  are  in  no  wise 
different  from  those  involved  in  the  duties  of 
carriers  of  goods  before  discussed.  In  that  discus- 
sion it  has  been  shown  that  a  carrier  is  not  liable  for 
the  result  of  acts  of  God,  and  that  among  such  acts 
may  be  included  those  oi)erations  of  nature  which 
manifest  themselves  in  the  inherent  nature  of  the 
goods  carried.  On  the  other  hand,  we  attempted  to 
bring  out  the  principle  that  even  for  the  results  of 
acts  of  God  a  carrier  might  become  liable,  provided 
it  was  negligent  with  regard  thereto.  It  is  the  ap- 
plication to  these  principles  to  that  particular  class 
of  perishable  goods  known  as  livestock  which  has 
given  rise  to  this  branch  of  the  subject.  Hence  the 
general  rule  may  be  stated  here,  as  well  as  in  the  dis- 
cussion of  the  subject  generally,  that  the  carrier  of 
livestock  is  an  insurer  of  the  safety  of  the  goods  it 
carries,**"  except  from  the  acts  of  a  public  enemy 
or  of  God,  the  latter  including  the  inherent  nature 
of  the  goods,  or,  as  it  is  sometimes  termed  in  this 
branch  of  the  subject,  the  "proper  vice''  of  the  ani- 
mala*** 

162  KlDnick  V.  Chicago  etc.  R.  Co.,  69  Iowa,  <J66,  29  N.  W.  772; 
Chesapeake  etc.  B.  Co.  v.  American  Exchange  Bank,  92  Va.  495, 
23  S.  E.  985;  North  Mlsaourl  R.  Co.  y.  Akers,  4  Kan.  453,  96  Am. 
Dec.  183;  Owen  v.  Louisville  etc.  R.  Co.,  87  Ky.  626,  9  S.  W.  698; 
Powell  V.  Pennsylvania  R.  Co.,  82  Pa.  St  414,  75  Am.  Dec.  564; 
McFadden  v.  Missom*!  Pac.  R.  Co.,  92  Mo.  843,  1  Am.  St.  Rep.  721, 
4^  S.  W.  689;  Smith  v.  New  Haven  etc.  R.  Co.,  12  Allen,  531,  90  Am. 
Dec.  166;  Welsh  v.  Pittsburg  etc.  R.  Co.,  10  Ohio  St.  65,  75  Am. 
Dec.  490;  lindsley  v.  Chicago  etc.  R.  Co.,  36  Minn.  539,  1  Am. 
St.  Rep.  692,  38  N.  W.  7;  Bamberg  v.  South  Carolina  R.  Co.,  9 
S.  C.  61,  80  Am.  Rep.  13;  Wilson  v.  Hamilton,  4  Ohio  St.  722. 

168  Ohio  etc.  R.  Co.  v.  Dunbar,  20  111.  623,  71  Am.  Dec.  291;  Evans 
T.  Fitdiburg  R.  Co.,  Ill  Mass.  142,  15  Am.  Rep.  19;  Lindsley  v. 
Chicago  etc.  R.  Co.,  36  Minn.  589,  1  Am.  St  Rep.  692,  33  N.  W. 
7;  Mynard  v.  Syracuse  etc.  R.  Co.,  71  N.  Y.  180,  27  Am.  Rep.  28; 
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It  has  been  denied  in  Michigan,  Tennessee,  and  in 
at  le«u3t  one  New  York  case,  that  a  carrier  of  live- 
stock is  subject  to  the  liabilities  of  a  common  car- 
rier,^®* but  the  weight  of  authority,  including  other 
New  York  cases,  hold  them  to  the  common-law  liar 
bility  of  insurance,  except  for  injuries  resulting 
from  the  inherent  nature  of  the  goods  carried. *•* 
So  that  so  long  as  an  injury  to  livestock  does  not 
flow  from  the  nature  and  propensities  of  the  animals 
carried,  or  some  other  act  of  God  or  that  of  a  public 
enemy,  the  carrier  is  absolutely  liable.  And  it  is  be- 
lieved that  in  those  cases  apparently  holding  the  op- 
posite view  it  will  be  found  that  the  injury  com- 
plained of  was  one  owing  in  some  way  to  the  inher- 
ent vice  of  the  property  carried,  or  some  other  mat- 
ter, as  delay,  as  to  which  no  common  carrier  is  ab- 
solutely liable. 

Richmond  etc.  R.  Go.  v.  Trousdale,  99  Ala.  389,  42  Am.  St.  Rep. 
09,  13  South.  23;  Rixford  v.  Smith,  52  N.  H.  355,  13  Am.  Rep.  42; 
Bamberg  v.  South  Carolina  R.  Co.,  9  S.  C.  61,  30  Am.  Rep.  13. 

164  "A  railroad  company,  In  carrying  livestock,  Is  not  chargeable 
with  the  common-law  liability  of  a  common  carrier,  but  Is  only 
bound  to  transport  with  ordinary  prudence,  skill,  and  care,  and 
with  reasonable  dispatch":  Heller  v.  Chicago  etc.  R.  Co.,  100  Mich. 
63,  63  Am.  St.  Rep.  541,  66  N.  W.  667.  See  Great  Western  etc.  R. 
Co.  V.  Hawkins,  18  Mich.  427;  Michigan  etc.  R.  Co.  v.  McDonough, 
21  Mich.  166,  4  Am.  Rep.  466;  Lake  Shore  etc.  R.  Co.  v.  Perkins, 
26  Mich.  329,  12  Am.  Rep.  275;  Baker  y.  liouisville  etc.  R.  Co., 
10  Lea,  304;  Nashville  etc.  R.  Co.  v.  Jackson,  6  Heisk.  271;  Cragin 
V.  New  York  etc.  R.  Co.,  51  N.  Y.  61,  10  Am.  Rep.  569. 

166  Clarke  v.  Rochester  etc.  R.  Co.,  14  N.  Y.  573,  07  Am.  Dec. 
205,  see  note  208-217;  Mynard  v.  Syracuse  etc.  R.  Co.,  71  N.  Y. 
180,  27  Am.  Rep.  28;  South  etc.  R.  Co.  v.  Henleln,  52  Ala.  606,  23 
Am.  Rep.  578;  Maslin  v.  Baltimore  etc.  R.  Co.,  14  W.  Va.  180, 
35  Am.  Rep.  748;  Ayres  v.  Chicago  etc.  R.  Co.,  71  Wis.  372,  5  Am. 
St.  Rep.  226,  37  N.  W.  432;  Bamberg  v.  South  Carolina  R.  Co.,  9 
S.  C.  61,  30  Am.  Rep.  13;  Smith  v.  Raihx>ad  Co.,  12  Allen,  631,  90 
Am.  Dec.  166;  Llndsley  v.  Chicago  etc.  R.  Co.,  36  Minn.  639,  1  Am. 
St.  Rep.  692,  33  N.  W.  7;  Kinnick  v.  Chicago  etc.  R.  Co.,  69 
Iowa,  666,  29  N.  W.  772;  St.  Louis  etc.  R.  Co.  v.  Lesser,  46  Ark. 
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Again,  the  carrier  of  livestock  is  subject  to  the 
€ame  liability  as  to  delays,  and  owes  the  same  duties 
to  transport  his  goods  within  a  reasonable  time 
under  the  circumstances,*^  and  to  provide  reason- 
able opportunities  for  delivery  to  the  consignee  when 
the  transportation  is  complete,**''  the  same  as  other 
carriers.  So,  too^  it  may  limit  this  liability  by  con- 
tract Such  contracts  may  limit  the  amount  for 
which  the  carrier  shall  be  liable,*^  or  may  stipulate 
that  a  claim  for  damages  must  be  made  within  a 
certain  reasonable  time.***  But  the  carrier  of  live- 
stock may  not  contnact  away  his  liability  for  negli- 
gence, either  of  himself  or  his  servants.*'^* 

236;  Fordyce  v.  McFlynn,  66  Ark.  424,  19  S.  W.  961;  KlmbaU  v. 
Rutland,  26  Vt  247,  62  Am.  Dec.  567. 

166  Abrams  v.  Milwaukee  etc.  R.  Co.,  87  Wl».  485,  41  Am.  St. 
Rep.  55,  58  N.  W.  780;  Richmond  etc.  R.  Co.  v.  Trousdale,  99  Ala. 
389,  42  Am.  St.  Rep.  69,  13  South.  23;  Slsson  v.  Cleyeland  etc.  R. 
Co.,  14  Mich.  489,  90  Am.  Dec.  252;  Gulf  etc.  R.  Co.  v.  BUlson,  70 
Tex.  491,  7  S.  W.  785;  Ohio  etc.  R.  Co.  v.  Dunbar,  20  111.  623,  71 
Am.  Dec.  291;  Sturgeon  v.  St.  Louis  etc.  R.  Co.,  65  Mo.  570. 

167  Covington  Stockyards  Co.  v.  Keith,  139  U.  S.  128,  11  Sup. 
Ct.  Rep.  461;  Nashville  etc.  R.  Co.  y.  Trousdale,  99  Ala.  389,  42 
Am.  St  Rep.  69,  13  South.  23;  Baker  ▼.  Louis ville  etc.  R.  Co.,  10 
Lea,  304. 

168  Alair  V.  Northern  Pac.  R.  Co.,  53  Minn.  160,  39  Am.  St.  Rep. 
588,  54  N.  W.  1072;  South  etc.  R.  Co.  v.  Henlein,  52  Ala.  606,  23 
Am.  Rep.  578;  St  Louis  etc.  R.  Co.  v.  Weakly,  50  Ark.  397,  7  Am. 
St.  Rep.  104,  8  S.  W.  134;  Coupland  v.  Housa tonic  etc.  R.  Co.,  61 
Conn.  531,  23  Atl.  870.  See  St  Louis  etc.  R.  Co.  v.  Lesser,  46  Atk. 
236;  Duntley  v.  Boston  etc.  R.  Co.,  66  N.  H.  263,  49  Am.  St  Rep. 
610,  20  Atl.  827. 

169  Selby  V.  Wilmington  etc.  R.  Co.,  113  N.  C.  588,  37  Am.  St. 
Rep.  635,  18  S.  E.  88;  St  Louis  etc.  R.  Co.  v.  Cleary,  77  Mo.  634, 
46  Am.  Rep.  13;  Sprague  v.  Missouri  etc.  R.  Co.,  34  Kan.  347,  8 
Pac.  465;  Atchison  etc.  R.  Co.  v.  Temple.  47  Kan.  7,  27  Pac.  98; 
Coles  V.  Louisville  etc.  R.  Co.,  41  111.  App.  608.  This  is  prohibited 
by  statute  In  some  states:  See  Ohio  etc.  R.  Co.  y.  Taber,  98  Ky. 
503,  32  S.  W.  168. 

170  Welsh  y.  Pittsburg  etc.  R.  Co.,  10  Ohio  St  65,  75  Am.  Dec. 
490;  Sisson  v.  Cleveland  etc.  R.  Co.,  14  Mich.  489,  90  Am.  Dec. 

Torts,  Vol.  n-76 
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§  621.    Carriers  of  Livestock  Continued— N&ture  of 
Livestocic  Source  of  Two  Classes  of  Damage  and  Duty.— 

The  inherent  nature  of  liyestock  demands  that  certain 
duties  be  performed  in  order  that  the  transportation 
shall  not  cause  excessive  damage.  Of  course  it  is  al- 
most impossible  to  carry  livestock  without  some  in- 
jury, such  as  slight  loss  of  weight,  and  others  caused 
by  the  mere  fact  of  their  being  away  from  their 
usual  and  natural  surroundings.  Such  damage  is 
the  natural  and  ordinary  effect  of  transportation, 
and  the  shipper  must  take  such  loss  upon  himself. 
On  the  other  hand,  damage  may  occur  from  many 
other  causes,  such  as  over-exposure  to  inclement 
weather,  want  of  feeding  and  attention,  overcrowd- 
ing in  the  cars^  sudden  starting  and  stopping  of 
trains,  and  the  like.  These  latter  causes  are  in  the 
control  of  the  carrier,  and  are  not  inseparably  con- 
nected with  the  act  of  transportation;  hence  it  is  the 

duty  of  the  carrier  to  use  due  care  to  prevent  damage 
therefrom. 

It  may  be  said,  then,  that  the  nature  of  livestock 
is  the  source  of  two  classes  of  damage^— <me  insepar- 
able from  their  transportation  by  carrier,  the  other  in- 
dependent thereof,  but  flowing  ftrom  the  want  of  care. 

252;  Armstrong  y.  United  States  Bxp.  Co.,  159  Pa.  St  610»  28  Atl. 
44B;  Wabasb  R.  Co.  v.  Brown,  152  111.  484,  S»  N.  B.  273;  Moulton 
▼.  St  Paul  etc.  R.  Co.,  81  Minn.  85,  47  Am.  Rep.  781,  16  N.  W. 
497;  PoweU  y.  Pennsylvania  R.  Co.,  82  Pa.  St  414,  75  Am.  Dec. 
664;  McFadden  y.  Missouri  Pac.  R.  Co.,  92  Mo.  848,  1  Am.  st 
Rep.  721,  4  S.  W.  689;  UUnols  etc.  R.  Co.  v.  Adams,  42  UL  474, 
92  Am.  Dec.  85;  Maslln  y.  Baltimore  etc.  R.  Co.,  14  W.  Va.  180, 
85  Am.  Rep.  748;  Sager  y.  Portsmouth  etc.  R.  Co.,  81  Me.  228^  60 
Am.  Dec.  659;  Abrams  y.  Milwaukee  etc.  R.  Co.,  87  Wis.  485,  41 
Am.  St  Rep.  55,  58  N.  W.  780;  Chicago  etc.  R.  Co.  v.  Witty, 
82  Neb.  275,  29  Am.  St  Rep.  436,  49  N.  W.  183;  Norfolk  etc  R.  Co. 
y.  Harman,  91  Va.  801,  50  Am.  St.  Rep.  855,  22  S.  B.  490;  Meuer  y. 
Chicago  etc  R.  Co.,  5  S.  Dak.  566,  49  Am.  St  Rep.  898^  69  N.  W. 
945. 
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In  regard  to  the  first  class,  the  caxrier  owes  no 
duty  whatever,  but  a&  to  the  second,  he  owes  the  duty 
of  exercising  ordinary  care.  This  is  true  of  all  kinds 
of  perishable  goods,  and  the  only  difference  between 
carriers  of  livestock  and  of  other  peris:hable  goods 
lies  in  the  kind  of  acts  whose  perfoamance  an  exer- 
cise of  ordinary  care  demands.  Thus  this  duty  de- 
mands that  the  caxrier  supply  cars  which  will  with- 
stand usage  reasonably  to  be  anticipated  from  live- 
stock.*''* Some  courts  hold  the  carrier  to  a  higher 
standard  than  this,  saying  the  duty  is  to  provide  ab- 
solutely safe  cars  of  sufftcient  strength  to  prevent 
the  animals  from  breaking  through.*''*  The  rule  as 
first  stated  seems  the  sounder,  on  principle,  how- 
ever, as  an  accident  through  the  giving  away  of  a 
car  to  the  attacks  of  vicious  or  unruly  animals,  is  the 
proximate  result  of  the  inherent  vice  of  such  animals 
against  which  the  carrier  is  only  bound  to  exercise 
ordinary  care. 

During  the  transportation  the  carrier  primarily 
owes  the  duty  of  attending  to  the  needs  of  the  ani- 
mals, and  must  exercise  due  care  to  feed  and  water 
them,*''*  to  provide  bedding  when  necessary,*''*  to 
prevent  them  from  crowding  one  another  to  death,*''* 

171  Belby  y.  Wflmln^on  etc.  R.  Co.,  118  N.  C.  586,  87  Am.  St. 
Rep.  685,  18  8.  B.  88;  Betts  v.  Chicago  etc.  R.  Co.,  92  Iowa,  848, 
64  Am.  St  Rep.  558,  60  N.  W.  628. 

172  Smith  y.  New  Hayen  etc.  R.  Co.,  12  Allen,  581,  90  Am.  Dec. 
160;  St.  Louis  etc.  R.  Co.  y.  Dorman,  72  III.  504;  Rhodes  y.  Lonis- 
ylUe  etc.  R.  Co.,  9  Bush,  688. 

178  Abrams  y.  Milwaukee  etc.  R.  Co.,  87  Wis.  486,  41  Am.  St. 
Rep.  65,  58  N.  W.  780;  Illinois  etc.  R.  Co.  y.  Adams,  42  111.  474,  92 
Am.  Dec.  85;  Dunn  y.  Hannibal  etc.  R.  Co;,  68  Mo.  268;  Toledo  etc. 
R.  Co.  y.  Hamilton,  76  111.  898. 

174  Alabama  etc.  R.  Co.  y.  Thomas,  89  Ala.  294,  18  Am.  St 
Rep.  119,  7  South.  762. 

176  Kinnick  y.  Chicago  etc.  R.  Co.,  69  Iowa,  665,  29  N.  W.  772; 
Sturgeon  y.  St.  Louis  etc.  R.  Co.,  65  Mo.  569.  See  Alabama  etc. 
R.  Co.  y.  Thomas,  89  Ala.  201,  18  Am.  St  Rep.  119,  7  South.  7G2. 


I  621  BY  COMMON  OAHBIEBS  OF  GOODS.  1204 

and  to  guard  against  the  effects  of  the  weather.*^ 
Again,  the  carrier  owes  the  duty  of  furnishing  reason- 
ably safe  and  proper  facilities  for  unloading  the  live- 
stock from  its  cars,*"and  suitable  stockyards  or  other 
provisions  for  receiving  the  stock  when  unloaded,  or 
before  loading.*''®  These  duties  do  not  arise  from  the 
contract  of  carriage  alone,  or  even  primarily,  but 
only  incidentally  growing  out  of  the  inherent  nature 
of  livestock.  Hence  the  carrier  may  stipulate  to  be 
relieved  entirely  therefrom,  and  the  shipper  may  a^s- 
sume  the  entire  duty  of  looking  after  the  stock  from 
the  time  it  is  shipped.  When  this  has  been  done  the 
carrier  does  not  incur  any  obligation  for  injuries  due 
to  the  absence  of  care  for  the  stock  during  trans- 
portation.*'* It  is  not  essential  to  relieve  the  car- 
ire  Illinois  Cent  R.  Co.  v.  Adams,  42  lU.  474.  &2  Am.  Dec.  85; 
Corbett  v.  Chicago  etc.  R.  Co.,  86  Wis.  82,  66  N.  W.  327;  Felnberg 
V.  Delaware  etc.  R.  Co.,  62  N.  J.  L.  461,  20  Atl.  33. 

177  Chesapeake  etc.  R.  Co.  v.  American  Exchange  Bank,  92  Va. 
496,  23  S.  E.  985;  East  Tennessee  etc.  R.  Co.  v.  Herrman,  92  Ga. 
384,  17  S.  B.  344;  Owen  v.  LoulsTlUe  etc.  R.  Co.,  87  Ky.  626,  9 
S.  W.  698. 

178  Covington  Stockyards  Co.  y.  Keith,  139  IT.  S.  128,  11  Sop. 
Ot.  Rep.  461;  Owen  v.  Louisville  etc.  R.  Co.,  87  Ky.  626,  9  S.  W. 
698;  Chesapeake  etc.  R.  Co.  y.  American  Exchange  Bank,  92  Va. 
496,  23  S.  E.  935;  East  Tennessee  etc.  R.  Co.  v.  Herrman,  92  6a. 
384,  17  S.  E.  344;  International  etc.  R.  Co.  y.  McRae,  82  Tex.  614. 
27  Am.  St  Rep.  926,  18  8.  W.  672;  Norfolk  etc.  R.  Co.  y.  Harman, 
91  Va.  601,  50  Am.  St.  Rep.  855,  22  S.  E.  490. 

179  Terre  Haute  etc.  R.  Co.  v.  Sherwood,  132  Ind.  129,  32  Am.  St 
Rep.  239,  31  N.  E.  781;  Cragln  v.  New  York  etc.  R.  Co.,  61  N.  Y. 
61,  10  Am.  Rep.  559;  South  etc.  R.  Co.  v.  Henleln,  52  Ala.  606,  23 
Am.  Rep.  578;  Hart  v.  Chicago  etc.  R.  Co.,  69  Iowa,  485,  29  N.  E. 
697;  Fordyce  v.  McFlynn,  56  Ark.  424,  19  S.  W.  961;  St  Louis  etc. 
R.  Co.  y.  Weakly,  50  Ark.  397,  7  Am.  St  Rep.  104,  8  S.  W.  134;. 
Betts  V.  Farmers*  Loan  etc.  Co.,  21  Wis.  80, 91  Am.  Dec.  460;  Myers  y. 
Wabash  etc.  R.  Co.,  90  Mo.  98,  2  S.  W.  263;  Great  Western  R.  Ca 
V.  Hawkins,  18  Mich.  427;  East  Tennessee  etc.  R.  Co.  v.  Johnston, 
75  Ala.  606,  51  Am.  Rep.  489;  Squire  v.  New  York  etc.  R.  Co.,  98 

.Mass.  239,  93  Am.  Dec.  162;  Welsh  v.  Pittsburg  etc.  R.  Co.,  10 
Ohio  St  65,  75  Am.  Dec.  490;  Georgia  R.  Co.  v.  Beattle,  66  Ga.  438» 
42  Am.  Rep.  75. 
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rier  that  the  shipper  make  an  express  contract  to  a»- 
snme  any  of  these  duties.  This  may  be  done  by  im- 
plication, as  where  the  shipper  selects  cars  which  he 
knows,  or  might  know,  to  be  defective.*®^  Even 
where  the  shipper  agree®  to  feed  and  caxe  for  his 
stock  during  the  transportation,  or  to  load  and  un- 
load it  from  the  cars,  the  carrier,  it  is  held,  must  pro- 
vide the  suitable  and  proper  means  for  feeding,  tak- 
ing care,  loading  and  unloading  the  stock.*** 

180  Illinois  etc.  B.  Co.  y.  Hall,  58  111.  409;  East  Tennessee  etc.  B. 
Co.  T.  Johnston,  75  Ala.  596,  51  Am.  Bep.  489.  See  Betta  y. 
Fanners'  Loan  etc.  Co.,  21  Wis.  80,  91  Am.  Dec.  460. 

181  International  etc.  B.  Co.  y.  McBae,  82  Tex.  614,  27  Am.  St. 
Rep.  926,  18  S.  W.  672;  Johnson  y.  Alabama  etc.  B.  Co.,  69  Miss. 
191,  30  Am.  St  Bep.  534,  11  South.  104;  Nashville  etc.  B.  Co.  y. 
Heggie,  86  Oa.  210,  22  Am.  St.  Bep.  453.  12  S.  E.  863;  Smith  y. 
Michigan  Cent  etc.  B.  Co.,  100  Mich.  148,  43  Am.  St  Bep.  440,  58 
N.  W.  651. 
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CHAPTER  XL'. 

INJUET  TO  INTANGIBLE  PEOPBRTT  EIGHTS— DT- 

COEPOEEAL  EIGHTS. 

I.  COPYRIGHTS. 

II.  PRIVATE  LETTERS. 

III.  PATENTS. 

IV.  GOOD-WILL. 

V.  TRADEMARKS^ 

S  622.    Intangible  rights  enumerated. 

L    COPYRIGHTS. 

fi  623.  Literary  property  rights— What  constitutes. 

S  624.  Same— Publication— Effect  of. 

S  625.  Statutory  protection  of  literary  productions— Copyright  laws. 

S  626.  Copyright— Who  entitled  to. 

S  627.  What  may  be  the  subject  of  copyright. 

f  628.  Infringement— What  constitutes. 

§  629.  Infringement— Who  liable. 

II.    PRIVATE  LETTERS. 
S  630.    Private  letters— Property  rights  in. 

III.    PATENTS. 

8  631.  Property  rights  in  inventions— Distinction  betvireen  and  Ut- 

erary  property, 

f  632.  Invention— Essential  elements  of. 

S  633.  Statutory  protection  of  inventions. 

fi  634.  Requisites  of  patentable  invention— Elements  of  Invention. 

§  635.  Same— Novelty  and  utility. 

§  636.  Same^Priority  necessary, 

f  637.  Same— Classes  of  inventions. 

S  638.  Infringement— What  are  acts  of  making,  using  and  selling, 

f  639.  Same— Acts  contributing  to  infringement. 

§  640.  Same— Essence  of  Invention  must  be  copied. 

§  641.  Illustrative  cases. 

§  642.  Same— Use  of  equivalents. 
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rv.    GOOD-WILL. 

I  643.    Good-win  of  business— Bight  to  and  Injury  thereto. 
f  644.    Unfair  competition. 

y.    TBADBMABKS. 

I  645.  Trademarkft— Bight  to. 

fi  646.  The  right  to  use  trademarks — How  acqtdred. 

I  647.  Trademark  defined— Oharacterlstlca. 

S  64a  Trademark8-<3haracterl8tlcs— Gontlnned. 

S  649.  Trademarks— Infringements  and  their  remedies. 

8  650.  Same  continued— Use  of  one's  own  name. 

8  651.  Unfair  competition  and  Infringement  of  trademarks  closely 
Identified. 

§  622.    Intangible  Rights  Enumerated.— The  subject 

of  this  chapter— intangible  or  incorporeal  rights— em- 
braces that  class  of  personal  property  which  exists  in 
contemplation  of  law.  These  property  rights  are  dis- 
tinguishable from  those  inc(H*poreal  rights  usually 
called  hereditaments,  which  pertain  to  real  property, 
in  that  the  latter  are  rights  issuing  out  of  real  prop- 
erty, and  arise  from  a  grant  or  agreement  of  parties, 
whereas  incorporeal  rights  come  about  by  operation 
of  law,  or  by  grant  of  the  government  Copyrights, 
patent  rights,  private  letters,  trademarks,  stocks  and 
bonds  are  the  rights  falling  under  this  head. 

I.    COPYRIGHTS. 

§  623.    Literary  Property  Rights— What  Constitutes.- 

It  is  a  well-settled  principle  that  one  who  has  not  con- 
tracted away  his  rights  has  a  property  in  everything 
which  is  the  product  of  his  own  physical  efforts.  This 
property  entitles  him  to  the  exclusive  control,  use  and 
enjoyment  thereof,  and  the  right  to  transfer  these  to 
others  either  wholly  or  in  part.  No  one  else  has  any 
interest  therein  which  is  not  created  by  contract,  im- 
plied or  expressed. 

Likewise  one  is  also  entitled  to  the  exclusive  con- 
trol, use  and  enjoyment  in  the  products  of  his  own 
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mental  efforts.  It  may  be  doubted  that  he  can  have 
a  property  in  such  intangible  matter  as  mere 
thoughts  and  ideas,  because  of  the  practical  impossi- 
bility of  transferring  to  another  the  exclusive  use  and 
enjoyment  thereof.  It  is  impossible  to  dismiss  thoughts 
and  ideas  from  the  brain  by  law,  and  the  attempt  to 
give  such  exclusive  possession  to  another  cannot  be 
enforced  by  the  state.  So  while  one  may  keep  to  him- 
self the  exclusive  control  over  his  own  concepts,  and 
may  transfer  a  possession  of  them  to  others  so  long  as 
they  do  not  infringe  the  right  of  third  persons,  he  has 
not,  strictly  speaking,  a  property  therein. 

Still,  so  long  as  one  does  not  communicate  his  ideas 
and  thoughts  to  others,  the  law  will  protect  him  from 
being  compelled  to  divulge  them.  Nor  will  the  fact 
that  they  have  been  reduced  to  tangible  or  visible  form 
take  away  this  right  to  the  law's  protection  in  their 
possession.  But  if  there  can  be  no  property  in  the  pro- 
ducts of  the  mind  themselves,  there  are  rights  growing 
out  of  the  fact  that  they  are  mental  products  which 
have  all  the  attributes  of  property,  such  as  the  right 
of  duplicating  the  tangible  or  visible  forms  to  which 
they  have  been  reduced.  Thus,  when  one  has  embodied 
his  ideas  in  a  manuscript,  he  has  the  sole  right  of  dupli- 
cating that  manuscript  or  copying  its  contents.  This 
right  is  not  the  right  to  the  manuscript  itself,  which 
springs  from  the  physical  labor  incident  to  its  crea- 
tion. It  is  not  the  same  as  the  right  to  exclusive  con- 
trol of  one's  ideas,  though  its  source  is  the  same,  for 
it  is  capable  of  being  exclusively  transferred  to  others^ 
This  right  to  reproduce  a  manuscript  is  a  right  in 
which  the  author  has  a  property,  and  the  law  is  able 
to  protect  not  only  his  possession  thereof,  but  also 
the  exclusive  control  thereof  by  the  author  himself, 
or  by  one  to  whom  he  has  transferred  it. 

This  "literary  property,"  as  it  is  usually  termed,  is 
what  gives  the  commercial  value  to  mental  products, 
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and  is  to  be  clearly  understood  as  the  right  to  copy 
a  written  or  printed  embodiment  of  ideas,  and  distin- 
guished from  the  right  to  use  and  enjoy  these  ideas, 
and  from  the  property  in  the  manuscript  itself. 

§  624.    Same— Publication— Effect  of.— Whether,  at 

the  early  common  law,  an  author  had  a  perpetual  lit- 
erary property  is  a  question  of  some  difficulty,  and  one 
which  is  little  worth  our  space  to  discuss.  It  is  well 
settled  that,  while  he  has  a  right  to  his  own  ideas  so 
long  as  he  does  not  publish  them  to  others,  when  he 
has  made  them  publicly  known,  even  though  in  manu- 
script or  book  form,  his  property  therein  is  gone  and 
anyone  may  copy  them  without  being  liable  to  the  au- 
thor.* Inasmuch  as  the  author's  right  is  absolute  un- 
til he  has  published  his  efforts,  it  is  important  to  de- 
termine what  may  be  deemed  a  publication. 

In  the  first  place  we  find  but  few  cases  which  de- 
termine when  such  matter  is  published,  from  which  a 
general  rule  may  be  deduced,  although  there  are  many 
cases  indie tating  what  facts  will  not  be  construed  to 
be  a  publication.  Thus,  the  mere  gift  of  a  manuscript 
or  copy  of  a  book  is  not  a  publication,  and  does  not  re- 
linquish the  author's  exclusive  right  to  copy  it,  even  to 
the  recipient  of  the  gift.*  Nor  is  a  sale  of  a  copy  a 
publication,®  unless  it  is  surrounded  with  such  circum- 
stances as  cannot  be  construed  otherwise.* 

Again,  where  a  manuscript  has  been  seized  by  offi- 
cers of  the  law,  this  does  not  constitute  a  publication,* 
at  least  not  until  the  property  therein  has  been  judi- 

1  Tabor  V.  Hoffman,  118  N.  Y.  30,  16  Am.  St  Rep.  740,  23  N.  B. 
12.  . 

2  Qneensberry  v.  Shebbeare,  2  Bdm.  Ch.  329;  Wheaton  v.  Peters, 
8  Pet  657. 

»  Stephens  v.  Cady,  14  How.  628.    See  Wheaton  v.  Peters,  8  Pet 
657. 
4  Gottsberger  y.  Publishing  Co.,  33  Fed.  381. 
6  Banker  v.  Caldwell,  3  Minn.  94. 
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cially  disposed  of,  and  the  right  to  so  transfer  literary 
property  has  been  doubted,  though  we  can  see  little 
good  reason  for  such  doubts. 

It  is  on  this  ground  that  the  sender  of  a  letter 
claims  the  right  to  enjoin  its  reproduction  by  others. 
This  right  will  be  taken  up  later.*  With  regard  to 
lectures  and  manuscripts  from  which  instruction  is 
given,  it  is  regarded  that  reading  these  in  class,  or  al- 
lowing members  of  a  class  to  make  copies  thereof  for 
their  own  personal  use,  is  not  publishing  the  same.'' 

The  foundation  of  these  decisions  seems  to  be  the 
recognition  of  an  owner's  right  to  attach  conditions  to 
any  transfer  of  his  property.  Hence  an  author  may 
confer  upon  one  the  right  to  use  his  copy,  to  read,  or 
keep  it,  or  even  to  make  a  personal  copy  without 
granting  him  the  right  to  make  unlimited  copies.  So, 
also,  as  the  right  to  copy  is  a  valuable  right,  where 
the  right  to  use  or  read  is  granted,  the  right  to  copy  is 
not  included,  unless  from  the  circumstances,  such  as 
the  payment  of  an  adequate  compensation,  it  may  bo 
inferred  to  have  passed.  On  the  other  hand,  any  act 
on  the  part  of  the  author  which  indicates  an  abandon- 
ment of  his  property  to  the  public  deprives  him  of  the 
exclusive  benefit  therefrom,  and  any  member  of  the 
public  may  copy  the  manuscript  or  book.  Such  an 
abandonment  may  be  inferred  from  any  voluntary  act 
on  his  part  whereby  access  to  his  production,  either 
by  purchase  or  otherwise,  is  given  to  the  public.  But 
the  access  must  be  given  to  the  public,  and  not  to  a  se- 
lect number,  however  large,®  and  opportunity  to  copy 
must  be  given,  for  the  public  representation  of  a 
drama  is  not  such  a  publication  as  to  constitute  an 

e  Post,  sec.  630. 

7  Bartlett  v.  Crittenden,  6  McLean,  32,  Fed.  Cas.  No.  1076. 

8  Bartlett  v.  Crittenden,  5  McDean,  32,  Fed.  Cas.  No.  1076;  Par- 
ton  V.  Prang,  3  Cliff.  537,  Fed.  Cas.  No.  10,784. 
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abandonment  of  the  right  to  copy  the  manuscript* 
"Unless,  indeed,  there  be  an  unequivocal  dedication  of 
private  papers  and  letters  by  the  author,  either  to  the 
public  or  to  some  private  person,  I  hold  that  the  au- 
thor has  a  property  right  therein,  and  that  the  copy- 
right thereof  exclusively  belongs  to  him.'^*^ 

As  may 'be  seen  the  only  injury  to  such  property 
may  be  by  copying  that  which  the  author  has  not  ded- 
icated to  the  public  or  granted  away  the  copyright 
thereof.  What  will  constitute  copying  and  what  is  an 
infringement  upon  this  right  will  be  discussed  in  con- 
nection with  statutory  copyright,  as  there  is  no  dis- 
tinction in  this  regard  between  the  statutory  and  com- 
mon-law rights. 

§  625.  Statutory  Protection  of  Literary  Productions- 
Copyright  Laws. — It  has  long  been  recognized  that  the 
common  law  does  not  allow  the  greatest  benefits  which 
may  accrue  from  mental  efforts.  The  benefits  to  the 
author  are  slight,  and  the  incentive  is  to  prevent  the 
public  from  receiving  any  benefit  at  all.  As  a  conse- 
quence, civilized  nations  provide  for  some  protection 
of  author^s  rights  in  the  results  of  their  mental  labors, 
on  the  condition  that  the  public  may  also  receive  the 
benefit  therefrom.  By  the  constitution  of  the  United 
States,  Congress  is  given  the  power  "to  promote  the 
progress  of  science  and  useful  arts,  by  securing,  for 
limited  times,  to  authors  and  iilventors  the  exclusive 
right  to  their  respective  writings  and  discoveries."** 
In  pursuance  of  such  authority.  Congress  has,  from 
time  to  time,  passed  numerous  enactments,  securing 
the  exclusive  rights  of  authors  and  artists  to  multiply 
the  copies  of  their  works  and  to  dispose  of  them. 

•  Boberts  t.  Myers,  Brnnner  Col.  Cas.,  Fed.  Cas.  No.  11,906. 

10  Justice  Story  in  Folsom  y.  Marsh,  2  Story,  100,  Fed.  Gas.  No. 
4901. 

11  Art.  1^  sec.  8,  pt.  8. 
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These  statutes,  from  the  nature  of  the  rights  secured 
by  them,  are  called  copyright  laws.*^ 

These  statutes  do  not  take  away  the  common-law 
copyright,  but  step  in  as  supplementary  thereto. 
When  they  have  been  taken  advantage  of,  however, 
the  common-law  right  is  lost,  and  upon  the  expiration 
of  the  time  secured  to  the  author  by  law  the  right  to 
reproduce  the  subject  .of  the  copyright  passes  to  the 
public.  But  on  the  other  hand,  these  enactments  al- 
low the  author  to  publish  his  work,  scatter  it  broad- 
cast, which  at  common  law  destroys  his  exclusive  right 
of  copying,  without  losing  the  right  of  copy.  To  those 
matters  not  included  in  the  statute  the  common  law 
remains  the  sole  protection. 

Numerous  changes  have  been  made  in  our  copyright 
laws  since  the  first  were  enacted.  Before  any  case 
should  be  considered  as  a  precedent  the  form  of  the 
statute  under  which  it  was  decided  must  be  observed. 
Often  cases  have  arisen  showing  defects  in  the  exist- 
ing laws,  and  changes  have  been  made  to  remedy 
them.  Thus,  the  original  statutes  were  passed  before 
the  introduction  of  photography  and  under  it  a  photo- 
graph was  held  to  be  outside  the  scope  of  the  laws, 

12  The  principal  statute  in  force  at  the  present  time  is  as  follows: 
"The  author,  designer  or  proprietor  of  any  book,  map,  chart, 
dramatic  or  musical  composition,  engraving,  cut,  print,  photograph 
or  negative  thereof,  or  of  a  painting,  drawing,  chromo,  statue, 
statuary,  and  of  models  eft  designs  intended  to  be  perfected  as 
works  of  the  fine  arts,  and  the  executors,  administrators  or  assigns 
of  any  such  persons,  shall,  upon  complying  with  the  provisions  of 
this  chapter,  have  the  sole  liberty  of  printing,  reprinting,  publish- 
ing, completing,  copying,  executing,  finishing  and  vending  the 
same;  and,  in  the  case  of  dramatic  compositions,  of  publicly  per- 
forming or  representing  it,  or  causing  it  to  be  performed  or  repre- 
sented by  others;  and  authors  or  their  assigns  shall  have  the  ex- 
clusive right  to  dramatize  and  translate  any  of  their  works  for 
which  copyright  shall  have  been  obtained  under  the  laws  of  the 
United  States":  Rev.  Stats.,  sec.  4952,  passed  March  3,  1891. 
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and   not   capable   of   being   copyrighted,  even   as  a 
print^* 

Experience  has  shown  the  advantage  of  broadening 
the  scope  of  the  enactments,  and  where  once  it  was 
held  that  only  the  creators  or  authors  of  the  matter 
copyrighted  were  entitled  to  the  security  of  the  stat- 
utes, now  the  statute  specifies  the  "proprietor^'  as  one 
entitled  to  its  benefits,  and  the  assigns  of  the  author, 
designer  or  proprietor.  Circumstances  have  also 
arisen  which  have  impelled  changes,  and  the  last 
change  is  the  result  of  the  International  Copyright 
Congress.  This  change  struck  out  the  words  "any 
citizen  of  the  United  States  or  resident  therein,  who 
shall  be,"  wherever  they  occurred.  A  few  other  al- 
terations were  made,  and  now  our  laws  protect  not 
only  authors,  designers,  proprietors  and  the  like  who 
are  residents  of  the  United  States,  but  those  who  re- 
side in  foreign  nations,  which  provide  for  reciprocity 
with  the  United  States  in  this  matter,  and  whose  act 
of  reciprocity  has  been  recognized  by  a  proclamation 
of  the  President  of  the  United  States." 

§  626.  Copyright— Who  Entitled  to.— Under  the  stat- 
utes of  the  United  States  in  force  at  the  present  time, 
it  may  be  said  that  anyone  who  has  the  common-law 
copyright  of  matter  coming  within  the  items  specified 
in  the  enactments  is  entitled  to  receive  the  benefit 
thereof,  unless,  indeed,  they  reside  in  some  country 
whose  government  does  not  grant  our  citizens  recipro- 
cal rights  under  its  laws. 

Originally  this  privilege  was  granted  to  authors,  in- 
ventors and  designers  alone.  Under  these  statutes  it 
was  held  that  no  one  could  obtain  a  copyright  who  had 
not,  by  his  own  efforts  and  intellectual  labor  applied 

18  Wood  V.  Abbott,  6  Blatchf.  325,  Fed.  Oas.  No.  17,938;  Burrows- 
Giles  litbographlc  Ck).  y.  Sarony,  111  IT.  S.  53,  4  Sup.  Ct.  Rep.  279. 
14  Act  of  March  3,  1891.  ppc.  13. 
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to  the  materials  at  his  command^  produced  something 
new.  Under  such  a  construction  one  who  engaged  an- 
other to  arrange  a  musical  composition  for  him,**  or 
hired  others  to  compose  and  execute  an  historical  en- 
graving after  his  own  ideas/®  or  employed  one  to  write 
a  book,  to  whom  he  gave  the  descriptions  and  scope 
thereof  *''  could  not  obtain  a  copyright  of  the  result 
because  he  was  not  the  "author,  inventor  or  designer.'^ 
Still,  under  the  provisions  of  the  statute  of  1881  that 
a  copyright  might  be  taken  out  by  an  **assignee"  of  the 
author,  it  was  said  that  the  work  of  Mr.  Lawrence, 
consisting  of  notes  to  an  edition  of  Wheaton's  Ele- 
ments of  International  Law,  prepared  for  Mrs.  Wheat- 
on,  might  be  copyrighted  by  the  latter.*® 

It  has  also  been  held  that  the  Secretary  of  State  in 
New  York  might,  when  authorized  by  a  state  statute, 
obtain  a  copyright  over  the  work  of  a  state  reporter 
in  preparing  the  reports  of  the  state  courts.*®  All 
difficulty  on  this  score,  however,  has  been  prevented 
by  the  introduction  of  the  term  "proprietor,^'  which 
embraces  everyone  to  whom  the  common-law  right  of 
copying  has  been  transferred  by  the  author.  The 
right  of  a  proprietor  may  be  created  by  assignment 
from  the  author,  inventor  or  designer,*^  or  by  the  em- 
ployment of  others  to  do  certain  work  with  the  under- 
standing, express  or  implied,  that  the  result  is  to  be 
the  property  of  the  employer,  together  with  the  right 

16  Atwlll  T.  Ferrett,  2  Blatchf.  SO,  Fe<3.  Cas.  No.  640. 

le  Binns  y.  Woodruff,  4  Wash.  G.  G.  48,  Fed.  Gas.  No.  1424. 

17  De  Witt  y.  Brooks,  Fed.  Gas.  No.  8651. 

18  X^wrence  v.  Dana,  4  Gllff.  1,  Fed.  Gas.  No.  8136.  This  was 
not  a  case  between  Mr.  Lawrence  and  Mrs.  Wheaton,  howeyer,  bat 
was  against  Mr.  Dana,  a  subsequent  editor  of  the  same  work. 

19  JAttle  y.  Gould,  2  Blatchf.  862,  Fed.  Gas.  No.  8396. 

20  Werckmeister  y.  Pierce  &  Bushnell  Mfg.  Go.,  63  Fed.  446.  See 
Keene  y.  Wheatley,  9  Am.  Law  Beg.  88,  Fed.  Gas.  No.  7644. 
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to  reproduce  the  same.**  But  one  may  be  employed 
to  produce  some  form  of  work  requiring  intellectual 
lalxMr  andstill  retain  the  right  to  the  copyright  in  him- 
self. Thus,  when  a  theater  manager  engages  a  play- 
wright to  produce  a  play,  to  be  performed  in  the  man- 
ager's, theater  for  a  specified  length  of  time,  the  play- 
wright, where  nothing  is  said  about  the  property  in 
the  play,  is  the  proprietor  as  well  as  the  author.*^  The 
term  "proprietor^'  seems  to  embrace  all  classes  pro- 
tected, as  the  author  is  proprietor  until  he  disposes  of 
his  exclusive  rights,  and  when  he  has  done  this  it 
seems  that  he  cannot  obtain  a  copyright  although  he 
is  the  author,  designer  or  inventor. 

But  of  what  must  he  be  proprietor?  As  we  have 
seen,  the  author  or  designer  may  transfer  the  embodi- 
ment of  his  thoughts,  in  the  form  of  a  manuscript  or 
painting,  without  conferring  upon  the  transferee  the 
right  to  reproduce  it  by  copies.  Such  a  transfer  or  as- 
signment will  not  create  the  proprietorship  intended 
by  the  statute.^  The  proprietor  is  the  one  to  whom 
the  common-law  exclusive  right  to  copy  belongs,  and 
no  one  else  may  obtain  the  statutory  copyright  Thus, 
even  where  one  gives  to  another  the  right  to  copy  his 
manuscript,  but  limits  it  as  to  the  purpose  for  which 

21  Heine  y.  Appleton,  4  Blatchf.  125,  Fed.  Gas.  No.  6324;  Paige 
y.  BaAkB,  18  Wall.  606. 

22  Boberta  v.  Myers,  Brunner  Col.  Cas.,  23  Law  Bep.  396,  Fed. 
Cas.  No.  11,906;  Boucicault  y.  Fox,  5  Blatchf.  87,  Fed.  Cas.  No. 
1691. 

88  Werckmeister  y.  Springer  Lithographing  Co.,  63  Fed.  811.  In 
this  case  the  court  say:  "Did  the  purchaser  in  this  case  become  the 
'proprieti^  within  the  meaning  of  the  statnte?  I  think  not  I 
think  by  'proprietor'  in  this  statute  is  intended  the  person  who 
obtains  not  only  the  right  to  physical  possession  of  the  painting, 
but  the  common-law  rights  of  publication  or  preventing  publication 
which  belongs  to  the  author.  I  do  not  think  that  these  common- 
law  rights  absolutely  and  of  necessity  accompany  the  title  to  the 
canvas  and  the  coloring  matter  which  constitute  the  painting.'* 
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he  may  use  the  copy,  such  as  assisting  him  in  work  for 
which  a  course  of  instruction  prepares  him,  the  full 
right  to  copy  does  not  pass  nor  does  the  exclusive 
right.^  This  proprietorship  may  be  lost  by  publica- 
tion, in  the  manner  shown  in  the  previous  section,  be- 
fore application  is  made  for  copyright  under  the  stat- 
ute. The  statutes  provide  that  the  formalities  requi- 
site to  obtain  a  copyright  shall  be  performed  "before 
the  day  of  publication,''  and  that  if  they  are  not  com- 
plied with  "on  or  bef  ore''  or  "not  later  than  the  day  of 
publication  thereof,"  no  copyright  shall  be  granted.^ 

A  proprietor  must  trace  his  rights  and  title  to  the 
author  or  designer,  and  hence  it  is  well  to  consider 
who  is  an  author  or  designer.  These  terms,  of  course, 
include  all  those  whose  matter  presented  for  copy- 
right is  purely  the  product  of  their  own  mental  efforts. 
But  it  is  not  necessary  that  literary  or  artistic  skill 
should  be  evinced.  Nor  is  it  essential  that  the  work 
be  entirely  the  product  of  the  intellectual  labor  of  the 
author  alone.  He  may  take  old  materials,  and  if  he 
rearrange  or  combine  them  in  a  new  form  or  apply 
them  in  a  new  manner,  he  is  the  author  or  designer  of 
the  new  arrangement,  combination  or  application.^ 

When  one  employs  material  from  other  sources,  he 
cannot  obtain  a  copyright  which  will  give  him  the  ex- 
clusive right  as  an  author  to  the  reproduction  of  these 
materials.  That  remains  the  property  of  the  public 
or  of  the  persons  who  permit  him  to  use  them.    Thus, 

24  Bartlett  v.  Crittenden,  5  McLean,  32,  Fed.  Cas.  No.  1076. 

25  Rev.  Stats.,  sec.  4957;  26  Stats,  at  Large,  1107. 

26  Greene  v.  Bishop,  1  CliflP.  186,  Fed.  Cas.  No.  576»;  BulUnger 
V.  Mackey,  15  Blatchf.  550,  Fed.  Cas.  No.  2127;  Schoberth  ▼.  Shaw, 
19  Am.  Law  Reg.,  N.  S.,  248,  Fed.  Cas.  No.  12,482;  Gray  v.  Russell. 
1  Story,  11,  Fed.  Cas.  No.  5728;  Emerson  v.  Davies,  3  Story,  768, 
Fed.  Ca&  No.  4436;  Atwill  v.  Ferrett,  2  Blatchf.  39,  Fed.  Cas.  No. 
640;  Bouclcault  v.  Fox,  5  Blatchf.  87,  Fed.  Cas.  No.  1691;  Brlghtley 
V.  Littleton,  37  Fed.  103;  Hanson  v.  Jaccard  Jewelry  Co.,  32  Fed. 
202. 
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a  court  reporter  cannot  obtain  a  copyright  over  the 
opinions  of  the  judges  and  other  matter  prepared  by 
them,  and  embodied  in  the  report,*''  although  they 
may  over  their  own  work  included  in  such  reports, 
such  as  headnotes  prepared  by  the  reporter  and  his 
annotations.^  Further  than  this  the  judges  of  the 
court  cannot  confer  upon  the  reporter  the  riglits  of  a 
proprietor,  as  the  "judges  can  themselves  hav<5  no  pe- 
cuniary interest  or  proprietorship,  as  against  the  pub- 
lic at  large,  in  their  labors;  and  no  copyright  can,  un- 
der the  statutes  passed  by  Congress,  be  secured  in  the 
products  of  the  labor  done  by  judicial  officers  in  the 
discharge  of  their  judicial  duties/^** 

§  627.  What  may  be  the  Subject  of  Copyright.— Al- 
though formerly  only  books,  maps  and  charts  could  be 
copyrighted,  the  list  has  been  extended  from  time  to 
time  and  at  present  "any  book,  map,  chart,  dramatic 
or  musical  composition,  engraving,  cut,  print,  photo- 
graph or  negative  thereof,  ....  painting,  drawing, 
chromo,  statue,  statuary  and  ....  models  or  de- 
signs intended  to  be  perfected  as  works  of  the  fine 
arts"*®  may  be  copyrighted  by  one  who  satisfies  the 
conditions  of  the  statutes  as  to  his  rights  over  such 
matters  and  conforms  to  the  formalities  required.  Al- 
though these  terms  seem  plain,  the  courts  have  fre- 
quently been  called  upon  to  decide  whether  certain 
matters  are  included  by  the  list,  especially  when  the 
list  was  not  so  comprehensive  as  it  now  is.    Thus  it 

ft7  Gould  V.  Hastings,  Fed.  Cas.  No.  6639;  Little  v.  Gould,  2 
Blatchf.  166,  Fed.  Cas.  No.  83W;  Banks  v.  Manchester,  128  U.  S. 
^44,  9  Sup.  Ct.  Rep.  36;  Chase  v.  Sanborn,  4  CllflP.  306,  Fed.  Cas. 
No.  2628;  Wheaton  v.  Peters,  8  Pet.  593. 

28  Same  cases. 

29  Banks  v.  Manchester,  128  U.  S.  244,  9  Sup.  Ct  Rep.  30; 
Wheaton  v.  Peters,  9  Pet.  591. 

80  Rev.  Stats.,  sec.  4962. 
Torts,  VoL  n-77 
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has  been  held  that  a  paiating  is  not  a  manuscript,** 
that  a  photograph  is  not  a  "print/'**  that  a  label  for 
marking  bottles  or  vials  is  not  a  "book,"**  and  that  a 
system  of  outlines  for  cutting  out  dresses  is  a 
"book."**  Again,  it  has  been  held  that  a  combination 
of  dramatic  events  is  a  dramatic  composition,*'^  and 
so,  also,  is  a  written  play  consisting  of  directions  for 
its  representation  by  action  without  speech  by  the 
actors,**  but  it  has  been  held  that  a  mere  exhibition  or 
spectacle  is  not  a  dramatic  composition  within  the 
statute,*''  nor  is  a  mechanical  contrivance  entitled  to 
a  copyright  under  this  description.** 

There  are  a  few  limitations  placed  upon  the  right  to 
copyright  under  the  statute  which  are  not  contained 
therein.  Thus,  by  a  well-recognized  principle  the  law 
is  held  not  to  apply  to  matters  of  an  immoral  nature.*^ 
It  is  also  an  obvious  limitation  that  the  matter  for 
which  a  copyright  is  sought  must  be  in  existence. 
^TPhere  can  be  no  copyright  in  an  inchoate  intended 
publication.  The  book  is  the  subject  of  copyright,  not 
the  subject."^  Again,  it  has  been  said  that  the -pro- 
vision of  the  constitution  limits  the  purpose  of  these 
statutes  to  the  promotion  of  science  and  art,  and  ea- 
st Parton  v.  Prang,  3  Cliff.  537,  Fed.  Cas.  No.  10,784. 
85"  Wood  V.  Abbott,  5  Blatchf.  325,  Fed.  Cas.  No.  17.938. 

83  Scovllle  V.  Toland,  6  West.  L.  J.  84,  Fed.  Cas.  No.  12,553;  Hlg- 
gins  V.  Keuffel.  140  U.  S.  428,  11  Sup.  Ct.  Rep.  731. 

84  Dniry  v.  Ewlng,  1  Bond,  540,  Fed.  Cas.  No.  4095. 
86  Daly  V.  Webster,  56  Fed.  483. 

86  Daly  V.  Palmer,  6  Blatchf.  256,  Fed.  Cas.  No.  3652.  The  "com- 
position" in  dispute  was  a  scene  commonly  known  as  the  "Railway 
Scene." 

87  Maguire  v.  Martinettl,  1  Abb.  U.  S.  356,  Fed.  Cas.  No.  9173; 
Fuller  V.  Bemla,  50  Fed.  926.    See  Serrana  v.  Jefferson,  33  Fed.  347. 

38  Freligh  v.  Carrall,  Fed.  Cas.  No.  5092;  Serrana  v.  Jefferson,. 
33  Fed.  347. 

39  Maguire  v.  Martinettl,  1  Abb.  U.  S.  356,  Fed.  Gas.  No.  9173. 

40  Centennial  Catalogue  Co.  v.  Porter,  3  Cent.  L.  J.  460,  Fed. 
Cas.  No.  2546. 


1210      INJURY  TO  INTANGIBLE  PROPERTY  RIGHTS,     f  628 

couragement  of  learning,  not  mere  industry,'*^  and  yet 
it  can  hardly  be  said  that  any  literary,  artistic  or 
scientific  merit  is  the  standard.  A  digest  is  aa  much 
entitled  to  copyright  as  the  most  exquisite  poem. 
Probably  the  most  that  could  be  said  is  that  copyright 
cannot  be  obtained  unless  some  effort  intellectually 
has  been  expended  to  prepare  the  matter  sought  to  be 
protected, 

§  628.    Infringement— What  Constitutes.— From  the 

term  "copyright"  it  is  evident  that  the  right  which  is 
protected  by  statute  and  the  common  law  in  regard  to 
mental  labor  is  the  right  to  copy  that  which  embodies 
the  result  of  such  labor.  It  follows  then,  that  who- 
ever else  produces  a  copy  thereof  wrongs  the  one  to 
whom  the  common  law  or  statutes  have  given  a  copy- 
right. Such  a  wrong  is  termed  an  infringement.  It 
is  riot  necessary  that  a  copy  of  an  entire  work  or  of 
any  "very  large  part  of  a  production  be  made  to  consti- 
tute an  infringement.^  Nor,  on  the  other  hand,  will 
every  act  of  copying  a  portion  of  a  work  protected  by 
copyright  constitute  an  infringement  thereof.  Re- 
viewers are  allowed  considerable  latitude  in  quoting 
from  books  reviewed.'*®  But  any  subsequent  work 
containing  copious  extracts  from  a  copyrighted  work, 
and  which  on  that  account  might  serve  as  a  substitute 
for  the  previous  work,  is  an  infringement  "If  so 
much  is  taken  that  the  value  of  the  original  is  sensibly 
diminished,  or  the  labors  of  the  original  author  are 
substantially  to  an  injurious  extent  appropriated  by 

41  Clayton  v.  Stone,  2  Paine.  382,  Fed.  Caa.  No.  2872. 

42  FolBom  V.  Marsh,  2  Story,  100,  Fed.  Cas.  No.  4901;  Drury  v. 
Ewlng,  1  Bond,  540,  Fed.  Cas.  No.  4095;  Gllmore  v.  Anderson,  38 
Fed.  846;  Lawrence  v.  Dana,  4  Cliff.  1,  Fed.  Cas.  No.  8136;  Harper 
V.  Shoppell,-26  Fed.  519;  Reed  v.  Holllday,  19  Fed.  325;  Greene  v. 
Bishop,  1  Cliff.  186,  Fed.  Cas.  No.  5763. 

43  Roworth  V.  Wilkes,  1  Camp.  94. 
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another,  that  is  sufficient,  in  point  of  law,  to  consti- 
tute a  piracy  pro  tantoJ^  ** 

But  the  originality  and  quality  which  is  copyrighted 
in  the  matter  claimed  to  be  pirated  may  consist  in  the 
arrangement  of  the  partB  or  subjects  as  well  as  in  the 
words.  The  ideas,  as  we  have  seen,  may  not  be  copy- 
righted, but  the  arrangement  or  combination  of  the 
ideas  may  be  protected  as  well  as  the  arrangement  of 
the  words.  When  such  is  the  case,  there  does  not 
have  to  be  a  verbatim  reproduction  of  any  part  of  the 
work.  It  is  an  infringement  to  follow  the  arrange- 
ment or  combination  of  ideas  of  a  copyrighted  work.***^ 
This  sort  of  piracy  is  probably  the  most  frequent  and 
the  most  difficult  of  detection.  In  many  cases  it  is 
dangerously  close  to  permissible  abridgment,  and  the 
border  line  is  often  hard  to  see.  Ideas  may  be 
clothed  in  different  language,  colorable  alterations 
may  be  made  in  unimportant  places,  and  new  ideas  in- 
serted without  destroying  the  identity  of  the  pirated 
plan  or  arrangement,  and  so  long  as  this  is  retained 
it  constitutes  an  infringement.  A  number  of  deci- 
sions may  be  found  which  hold  that  an  abridgment  of 
a  literary  work  is  not  a  piracy,  nor  an  infringement 
A  distinction  is  drawn  between  a  compilation  and  an 
abridgment,  the  former  consisting  of  selected  ex- 
tracts from  one  or  more  authors  and  the  latter  being 
a  condensation  of  one  work  and  containing  an  epit- 

44  Folsom  V.  Marsh,  2  Story,  100,  Fed.  Cas.  No.  4901.  See  Gil- 
more  V.  And<*rson.  38  Fed.  846;  Driiry  v.  Ewlng.  1  Bond,  540,  Fed. 
Cas.  No.  4095,  and  also  cases  cited  In  the  preceding  notes. 

45  Greene  v.  Bishop.  1  Cliff.  180,  Fed.  Cas.  No.  5763:  Lawrence 
V.  Cupples.  Fed.  Cas.  No.  8135;  Bartlett  v.  Crittenden,  5  McLean, 
32,  Fed.  Cas,  No.  1076;  Dniry  v.  Bwlng,  1  Bond,  540,  Fed.  Cas.  No. 
4<I05;  Emerson  v.  Davies,  3  Story.  768,  Fed.  Cas.  No.  4436;  Law- 
rence V.  Dana,  4  Cliff.  1,  Fed.  Cas.  No.  8136.  But  compare  Stowe 
V.  Thomas,  2  Am.  Law  Reg.  210,  Fed.  Cas.  No.  13,514. 
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ome  thereof.*®  But  it  would  Beem  that  if,  as  shown, 
a  copyright  may  extend  to  protect  arrangement  as 
well  as  expression,  an  abridgment  may,  under  such 
circumstances,  constitute  as  much  of  an  infringement 
as  a  compilation.  And  in  one  of  the  cases  cited  above 
it  is  said  that  "new  materials  are  certainly  the  proper 
objects  of  copyright;  and  old  materials,  when  sub- 
sequently collected,  arranged,  and  combined  in  a  new 
and  original  form,  are  equally  so;  and  in  either  case, 
the  plan,  arrangement  and  combination  of  the  ma- 
terials are  as  fully  protected  by  the  copyright  as 
the. materials  embodied  in  the  plan,  arrangement  and 
eombinatioiL  Damages  may  be  recovered  in  either  of 
the  supposed  cases  for  the  infringement  of  the  prop- 
erty protected  by  the  copyright;  but  the  property  in 
the  latter  case  consists  chiefly,  if  not  entirely,  in  the 

46  "An  abrid^rment  in  which  there  is  a  snbBtantlal  condensation 
of  the  materials  of  the  original  work,  and  which  required  intel- 
lectual labor  and  judgment  to  make  the  same,  does  not  constitute 
an  infringement  of  the  copyright  of  the  original  author."  "But  it 
is  well  settled  that  a  mere  selection  or  different  arrangement  of 
the  parts  of  the  original  work  into  a  smaller  compass  will  not  be 
held  to  be  such  an  abridgment'*:  Lawrence  y.  Dana,  4  Cliff.  1, 
Fed.  Gas.  No.  8136.    ^'Between  a  compilation  and  an  abridgment 

there  is  a  clear,  distinction A  compilation  consists  of  selected 

extracts  from  different  authors;  an  abridgment  is  a  condensation 
of  the  views  of  the  author The  former  infringes  the  copy- 
right if  the  matter  transcribed,  when  published,  shall  impair  the 
value  of  the  original  book;  a  fair  abridgment,  though  it  may  injure 
the  original,  is  lawful."  But  '*what  constitutes  a  fair  and  bona  fide 
abridgment,  in  the  sense  of  the  law,  is  one  of  the  most  difficult 
points,  under  particular  circumstances,  which  can  arise  for  judicial 
discussion.  It  is  clear  that  a  mere  selection  or  different  arrange- 
ment of  the  parts  of  the  original  work,  so  as  to  bring  the  work 
into  a  smaller  compass,  will  not  be  held  to  be  such  an  abridgment 
There  must  be  real,  substantial  condensation  of  the  materials,  and 
Intellectual  labor  and  Judgment  bestowed  thereon,  and  not  merely 
the  facile  use  of  the  scissors,  or  extracts  of  the  essential  parts,  con- 
stituting the  value  of  the  work":  Story  v.  Holcombe,  4  McLean, 
306,  Fed.  Gas.  No.  13,497.  See,  also,  Folsom  v.  Marsh,  2  Story,  100, 
Fed.  Gas.  No.  4901. 
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plan  and  arrangement  of  the  materials  collected  and 
presented  in  the  book."  *''  The  reason  for  the  protec- 
tion of  a  copyright  is  that  the. author  may  receive  the 
fullest  benefit  from  reproducing  the  subject  of  the 
copyright.  The  reason  for  allowing  reviewers  to  copy 
portions  of  a  work  is  that  «by  so  doing  they  do  not  de- 
tract from  the  benefits  to  be  derived  by  the  producer 
or  proprietor,  but,  on  the  contrary,  increase  them« 
But  when  any  person  copies  so  much,  whether  of  words 
or  plan,  of  another's  work  into  a  production  of  his 
own  as  to  thereby  materially  detract  from  the  bene- 
fits to  be  derived  from  the  prior  work,  such  copying 
is  tortious,  and  will  constitute  a  right  of  action  in 
favor  of  the  person  injured  or  entitled  to  the  benefit 
taken  away. 

The  true  test  is  the  question  as  to  whether  one 
work  sensibly  and  materially  diminishes  the  value  of 
anottfer  because  the  subsequent  work  serves  as  a 
substitute  for  the  prior  one  on  account  of  the  copied! 
portions  therefrom.  The  reason  for  substitution  may 
be  partly  or  wholly  on  account  of  the  fact  that  the 
later  work  is  a  better  one,  but  if  the  copied  portions 
tend  to  produce  the  same  effect,  the  later  work  is  an 
infringement.  Where  verbatim  copying  occurs,  the 
infringement  is  only  a  question  of  whether  enough  has 
been  stolen  to  constitute  an  infringement,  but  when 
the  plan  or  arrangement  has  been  pirated,  the  chief 
difficulty  lies  in  proving  that  the  plan  adopted  is 
taken  from  the  work  copyrighted  and  is  not  the  orig- 
inal work  of  the  alleged  tort-feasor.  It  is  hardly 
possible  that  two  men  would  clothe  their  ideas  in 
identically  the  same  language,  especially  .for  any  con- 
siderable amount  of  discussion  or  description,  or 
would  produce  the  same  figures  or  details  of  a  pic- 
ture in  the  same  relation  without  one  having  copied 

47  Lawrence  y.  Dana,  4  Cliff.  1.  Fed.  Cas.  No.  8138. 
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from  the  other's  work.  It  is  possible,  however,  that 
two  persons  should  receive  the  same  ideas  in  the 
same  order,  and  the  mere  fact  that  two  works  are 
similar  in  outline  and  ideas  is  not  proof  of  piracy 
one  from  the  other.  Especially  is  this  true  in  such 
works  as  dictionaries,  directories  and  catalogues, 
maps  and  digests,  which  are  mere  compilations  of 
facts  from  soiu-ces  open  to  all  and  are  in  fact  more 
the  result  of  industry  than  of  original  intellectual 
efforts.  Still,  even  in  such  cases,  if  from  the  proof  of 
similar  errors,  identity  of  form  and  matter,  or  the 
fact  that  one  was  made  with  the  other  actually  in 
hand,  it  can  be  established  that  one  is  but  a  copy  of 
the  other,  and  not  composed  of  matter  drawn  from 
original  sources,  an  action  in  damages  will  lie  for  in- 
fringement of  copyright*®  These  same  principles 
may  be  implied  in  infringement  of  copyright  of  paint- 
ings^ maps,  charts  and  all  the  other  matters  specified 
in  the  statutes  before  given  as  well  as  to  work  of  a 
literary  character.^  But  in  no  case  will  any  matter 
constitute  an  infringement  which  has  not  been  pub- 
lished, and  equity  may  be  invoked  to  prevent  publi- 
cation. 

§  629.  Infringement— Who  Liable.— Under  the  stat- 
ute at  least,  and  possibly  at  common  law,  he  who 
copies  the  copyrighted  work  of  another  is  not  the  only 
one  liable  for  the  infringement.  In  order  that  any 
considerable  injury  be  produced,  sufficient  to  found  an 
action  for  damages,  it  is  necessary  that  such  copy  be 

48  Lawrence  v.  -Cnpples,  Fed.  Gas.  No.  8135;  Banks  y.  McIMTltt, 
IS  Blatchf.  163.  Fed.  Cae.  No.  961.  See  Farmer  v.  Calvert  Litho- 
graphic Co.,  7  Am.  Law  Rev.  365,  Fed.  Cas.  No.  4651;  List  Publish- 
ing Co.  T.  Keller,  SO  Fed.  772. 

4§  Daly  Y.  Palmer,  6  Blatchf.  256,  Fed.  Cas.  No.  8652;  Reed  y. 
Camsi,  Taney  Dec.  72,  Fed.  Cas.  No.  11,642;  Blume  T.  Spear,  SO 
Fed.  629;  Perris  v.  Hexamer,  90  U.  S.  674. 
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published  or  sold,**^  and  every  person  concerned  in  the 
publication  is  a  tort-feasor.  Our  statute  confers  upon 
the  author,  designer,  and  proprietor  not  only  the  right 
to  reproduce  his  own  works,  but  the  exclusive  right 
to  publish  and  vend  such  reproduction.  Hence,  he 
who  prints,  publishes  or  sells  a  work  which  infringes 
upon  another  is  liable  therefor.*** 

II.    PRIVATE  LETTERS. 

§  630.    Private    Letters— Property    Rights   in.— The 

right  to  private  letters  as  something  of  value,  and 
hence  the  subject  of  a  property  right,  has  received  the 
attention  of  the  courts  from  a  very  early  date.  To 
warrant  courts  in  taking  cognizance  of  disputes  in  re- 
spect to  private  letters  they  must  be  regarded  as  the 
subject  of  property  rights.  They  may  be  of  value 
from  three  standpoints,  viz.,  (1)  as  literary  produc- 
tions, (2)  for  historical  reasons,  or  (3)  as  evidence. 

The  opinion  has  been  expressed  that  letters  occupy 
the  same  position  in  law  as  literary  productions,  and 
that  courts  will  only  intervene  in  controversies  over 
them  when  they  possess  any  of  these  characteristics.** 
But  this  is  not  the  only  ground  upon  which  the  courts 
proceed  in  recognition  of  rights  in  letters.  It  has 
been  said  that  there  is  nothing  a  man  can  so  emphati- 
cally call  his  own  as  his  ideas  thrown  on  paper.** 
Some  early  and  exceedingly  interesting  historical 
cases  are  found  upholding  this  property  right.  Pub- 
lication of  the  letters  of  Burns  was  restrained  by  the 

BO  Jewelers'  Mercantile  Agency  ▼.  Jewelers*  Weekly  Publication 
Co.,  84  Hun,  12,  32  N.  Y.  Snpp.  41. 

51  Belford  &  Clark  v.  Scrlbner,  144  TJ.  S.  488,  12  Sup.  Ct.  Rep. 
734;  Greene  v.  Bishop,  1  Cliff.  186,  Fed.  Cas.  No.  5763;  Daly  v. 
Palmer,  6  Blatchf.  256,  Fed.  Cas.  No.  3552.  See  Sarony  v.  Ebrich, 
28  Fed.  79. 

6S  2  High  on  Injunctions,  sec.  1012.. 

58  Miller  V.  Taylor,  4  Burr.  2345. 


1225      INJURY  TO  INTANGIBLE  PROPERTY  RIGHTS.     $  630 

courts  of  England  at  the  instigation  of  his  children.**^ 
Lord  Hardwicke  held  that  the  receiver  of  a  private 
letter  only  acquired  a  qualified  interest  in  it.  In  a 
controversy  over  Washington's  letters  it  was  held 
that  an  author  of  letters  of  whatsoever  kind,  whether 
of  business^  private  matters,  or  literary  composition, 
may  be  the  subject  of  property,^  And  the  trend  of 
American  authority  is  to  the  effect  that  the  writer  or 
author  has  an  ownership  in  them  irrespective  of  their 
character.**® 

Where  letters  are  of  value  as  literary  compositions, 
ownership  is  in  the  writer,  not  the  receiver ;  **''  and  so 
some  of  the  decisions  sustain  the  right  of  the  writer 
in  them  when  they  are  not  of  value  as  literary  pro- 
ductions, or  as  history,  but  when  they  are  mere  pri- 
vate letters  of  friendship.*®  In  a  recent  case  it  has 
been  held  that  "a  writer  of  letters  has  a  special  prop- 
erty in  them  to  prevent  their  publication  or  communi- 
cation to  others,  or  their  use  for  any  illegal  purpose 
by  the  party  wrongfully  in  possession  of  them,  and 
this  special  right  can  be  adequately  protected  only  in 
a  court  of  equity."  *•  The  relative  rights  of  receiver 
and  author  is  in  substance  the  following:  The  re- 
ceiver clearly  has  the  right  to  them  except  as  to  pub- 

54  1  Bell's  Commentaries,  116  nw 

55  Folsom  V.  Marsh,  2  Story,  100. 

56  Denis  V.  Leclerc,  1  Martin,  297,  6  Am.  Dec.  712;  Woolsey  ▼. 
jQdd,  4  Doer,  379;  Byre  ▼.  Higbee,  35  Barb.  502;  Grlgsby  v.  Breck- 
enbridge,  2  Bush  (Ky.),  480,  92  Am.  Dec.  509. 

57  Folsom  V.  Marsh,  2  Story,  100,  Fed.  C.as.  No.  4901;  Cfrlgsby 
y.  Breckenbridge,  2  Bush  (Ky.),  480,  92  Am.  Dec.  509;  Hoyt  v. 
Mackenzie,  3  Barb.  Ch.  820,  49  Am.  Dec.  178  (holding  that  their 
publication  can  be  enjoined  only  when  they  are  of  value  as  literary 
production);  Wetmore  v.  Scovell,  3  Edw.  Ch.  515;  Denis  v.  Leclerc, 
1  Martin,  297,  5  Am.  Dec.  712. 

58  Ante,  note  56,  57. 

5§  Dock  Y.  Dock,  180  Pa.  St.  14,  57  Am.  St  Rep.  617,  36  Ati.  411. 
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lication,*^  so  that  he  may  be  prevented  from  pub- 
lishing the  same  by  the  writer,  or  from  making  illegal 
use  of  them,  or  communicating  the  same  to  others .•* 
But  the  receiver  has  such  a  right  to  compel  the  writer 
to  produce  them  where  they  have  been  returned  to  the 
latter,  if  the  former  desires  their  use  in  litigation,** 

III.    PATBNTS. 

§  631.  Property  Rights  in  Inventions— Distinction  Be- 
tween and  Literary  Property.— Mental  effort  is  not  con- 
fined to  the  literary  or  artistic  fields.  It  finds  oppor- 
tunities  in  scientific  and  practical  affairs  as  well.  He 
who  actually  creates  something  newin  the  mechanical 
or  chemical  world  is  as  much  entitled  to  the  protec- 
tion of  the  law  over  his  production  as  the  author  or 
artist.  The  results  of  his  mental  labor  may  be  more 
beneficial  to  civilization  than  theirs.  Hence,  it  is 
that  we  find  inventors  provided  for  along  with  the 
artist  and  author  in  our  constitution  and  statutes. 

At  common  law,  also,  the  inventor  is  entitled  to  the 
exclusive  control  of  his  own  ideas,  and  may  not  law- 
fully be  deprived  thereof  against  his  will  so  long  as  he 
keeps  them  to  himself.  Even  when  he  has  embodied 
his  idea  in  a  machine  or  other  manifestation,  he  still 
retains  his  exclusive  right  to  both,  and  may  enjoin  the 
use  of  either  by  one  who  has  obtained  them  without 
right.  Again,  like  an  author,  an  inventor,  who  has 
given  the  embodiment  to  others  to  use  upon  condition 
that  they  do  not  sell  it  or  use  it  except  in  the  manner 
allowed,  retains  the  right  to  enforce  such  conditions.** 

«o  GrigBby  v.  Breckenbridge,  2  Bush,  480,  92  Am.  Dec.  600,  note, 
and  cases.    See.  also,  49  Am.  Dec.  183. 

61  Dock  ▼.  Dock,  supra. 

6S  Id. 

68  Peabody  ▼.  Norfolk,  96  Mass.  462,  96  Am.  Dec.  604;  Tabor  ▼. 
Hoffman,  118  N.  T.  30.  16  Am.  St.  Rep.  740,  23  N.  E.  12;  Thum  Co. 
V.  Tloczynskl,  114  Mich.  149,  68  Am.  St.  Rep.  469,  76  N.  W.  140. 


1227       INJUEY  TO  INTANGIBLE  PBOPEBTT  BIGHTS.     $   631 

Yet,  unlike  the  author  op  artist,  if  the  inventor  com- 
municates merely  his  ideas  upon  such  a  condition,  he 
still  retains  the  right  to  their  exclusive  control;  ^  and 
if  he  publishes  his  ideas  to  the  world,  he  loses  his  con- 
trol over  both  ideas  and  the  right  to  reproduce  their 
embodiment  It  will  be  seen,  therefore,  that  at  com- 
mon law  the  property  of  the  artist  and  author  lies  in 
the  right  to  reproduce  the  embodiment  of  their  ideas, 
while  that  of  the  inventor,  if  he  has  any,  rests  in  the 
right  to  the  control  of  the  ideas  alone. 

The  reason  that  control  over  ideas  which  have  been 
communicated  is  denied  in  one  case  and  granted  in  the 
other  lies  in  the  mere  fact  that  it  is  possible  to  con- 
trol the  use  of  inventive  ideas,  but  impossible  to  regu- 
late the  use  of  artistic  or  literary  conceptions.  As  we 
shall  see,  an  invention  can  only  be  used  in  a  physical 
manifestation,  and  hence  its  use  may  be  controlled, 
but  literary  and  artistic  conceptions  may  be  utilized 
without  a  physical  embodiment. 

The  reason  for  protecting  an  author  from  having 
his  book  copied  and  refusing  the  same  protection  to 
the  machine  of  an  inventor  is  somewhat  more  difficult 
to  perceive.  One  author  has  given  as  the  reason  the 
distinction,  that  an  author  has  created  something 
which  but  for  him  would  not  have  existed,  while  the 
inventor  simply  discovers  that  which  has  always  ex- 
isted, and  sooner  or  later  would  have  been  discovered 
by  some  one.*^    Another  learned  writer  points  out 

•4  See  same  cases. 

65  *'lt  has  been  frequently  contended  that  erery  person  has  as 
mTich  natural  and  moral  ri^ht  to  the  produce  of  his  mental  ex- 
ertions as  to  the  profits  of  his  corporeal  labor  or  Industry.  The 
«!nbject  was  much  discussed  in  the  copyright  case  of  Millar  v. 
Taylor,  4  Burr.  2303,  to  which  the  reader  Is  referred.  The  com- 
position of  a  literary  work  Is  not,  however,  quite  analogous  to  the 
invention  of  a  new  manufacture.  The  author  of  a  literary  worl;. 
It  may  correctly  be  said,  actually  creates  the  work,  which  Is  the 
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that  there  are  two  kinds  of  authors — one,  the  real 
author  whose  ideas  and  thoughts  are  new,  and  the 
other  whose  labor  consists  of  arranging  existing  ideas 
in  new  forms,  producing  such  works  as  compilations 
and  abridgments.  He  also  says  that  inventors  may  be 
divided  into  two  classes — "one,  which  grasps  at  laws 
and  facts  in  nature  hitherto  uncomprehended  or  un- 
known, and  by  applying  them  to  practical  uses  opens 
new  fields  of  activity  to  the  industrial  arts;  the  other, 
which,  on  these  fundamental  inventions,  builds  its 
humble  superstructure  by  the  combination,  rearrange- 
ment, or  new  application  of  the  facts  or  elements  or 
principles  which  the  great  inventors  have  made, 
known."  ^  He  seems  to  think  that  the  idea  of  the' 
creator  ought  to  be  fully  protected,  but  only  the  pro- 
ductions of  the  other  classes,  if  anything  at  alL 

We  venture  to  disagree  with  these  gentlemen,  and 
would  base  the  reasons  for  the  distinction  between  au- 
thors and  inventors  solely  upon  the  ground  which  en- 
titles them  to  anyprotection  at  all,  viz.:  the  right  to  tlio 
benefits  derived  from  creative  genius  which  can  be  se- 
cured to  the  creator.  It  may  easily  be  seen  that,  while 
an  invention  cannot  consist  of  a  mere  idea  apart  from 
its  physical  manifestation,  the  creative  effort  is  not 
the  production  of  such  manifestation  but  lies  solely  in 

produce  of  his  labor;  he  does  not  merely  invent  or  discover  it,  for 
It  conld  not  have  had  any  previous  existence.  An  author,  there- 
fore, may  very  fairly  contend  that  he  has  a  natural  right  of  prop- 
erty in  his  work But  a  person  who  invents  or  discovers  any 

new  manufacture  merely  discovers  an  art  of  practically  applying 
some  of  the  laws  of  nature  in  the  manufacture  or  production  of 
articles  of  commerce.  The  laws  or  principles  which  an  inventor 
thus  applies  must  have  had  an  existence,  and  must  have  been 
capable  of  the  practical  application  Invented,  prior  to  the  discovery 
being  made;  although,  perhaps,  both  the  laws  or  principles  them- 
selves, and  the  particular  application  of  them,  may  have  been  un- 
known to  the  world":  Hlndmarch  on  Patents,  227. 
66  1  Robinson  on  Patents,  41,  42. 
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the  mental  act  conceiving  the  arrangement  of  the  ele- 
ments necessary  to  produce  the  desired  effect.  It  is 
this  conception  which,  when  published,  permits  of  its 
uncontrolled  manifestation.  In  a  book,  however,  we 
have  the  result  of  two  creative  acts.  Like  the  inven- 
tion, the  mere  physical  embodiment,  the  ink  im- 
pressed on  paper,  is  not  the  result  of  creative  genius, 
but  before  this  is  done,  the  author  must  first  have 
created  his  literary  ideas  and  also  created  the  ar- 
rangement of  the  verbal  elements  to  express  his  ideas. 
These  two  creations  are  separable,  and  the  first  may 
be  made  public  without  giving  the  public  the  right  to 
use  the  second.  This  distinction  is  followed  in  the 
copyright  and  patent  laws  enacted  under  our  consti- 
tution, the  one  protecting  the  author's  mode  of  ex- 
pressing his  ideas,  and  the  other  protecting  the  ideas 
of  the  inventor  themselves. 

§  632-    Invention— Essential  Elements  of.— in  order 

that  the  difference  between  the  creative  genius  in- 
volved in  literary  and  inventive  productions  may  be 
more  clearly  perceived,  that  the  scope  of  the  copy- 
right and  patent  laws,  as  well  as  their  relation,  may  be 
appreciated,  and  that  it  may  be  better  understood 
what  acts  constitute  infringements  of  patents,  it  is  ad- 
visable that  the  inventive  act  be  a  little  more  closely 
analyzed.  The  profession  is  greatly  indebted  to 
Professor  Robinson  for  his  philosophical  exposition  of 
this  subject  with  its  logical  examination  of  the  intrica- 
cies thereof.  This  section  contains  but  a  few  of  the 
ideas  of  which  his  treatise  is  full. 

It  will  be  readily  seen  that,  inasmuch  as  matter  can- 
not be  created,  all  creation  is  confined  to  mental  acts. 
But  not  every  mental  act  is  creative;  some  are  merely 
perceptive.  Thus,  in  every  invention  is  involved  the 
perception  of  an  end  to  be  attained  and  the  concep- 
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tion  of  a  means  to  attain  snch  end.  Every  means  is 
composed  of  three  factors — a  force,  an  object  and  a 
mode  of  applying  the  force  to  the  object  Now,  each 
element  of  the  means,  as  well  as  the  end  in  view,  is  in 
existence,  and  though  it  may  need  to  be  discovered, 
it  cannot  be  created.  But  the  elements  of  the  means 
may  be  combined  in  some  new  manner,  and  in  the  con- 
ception of  such  combination  lies  the  creative  act  of  the 
invention.*''  Such  a  combination  arises  from  the 
capability  of  the  force,  the  susceptibility  of  the  object 
and  the  availability  of  the  mode  of  application.  If  all 
of  these  six  factors  are  known,  nothing  new  is  created 
by  their  combination;  hence,  invention  requires  an  act 
of  discovery  of  one  or  more  of  these  factors.  Further 
than  this,  it  is  evident  that  an  invention  is  not  com- 
plete when  the  idea  of  a  means  to  an  end,  which  in- 
volves the  union  of  certain  factors,  one  of  which  was 
theretofore  unknown,  is  barely  conceived.  There 
must  be  a  physical  act  as  well  as  the  mental.  **The 
complete  result  of  an  inventive  act  consists  in  an  idea 
of  means  embodied  in  some  instrument  or  operation 
capable,  when  brought  in  contact  with  the  proper  ob- 
ject, of  performing  certain  functions  and  thereby  pro- 
ducing in  the  object  certain  definite  effects.  If  any  of 
these  four  essential  requisites  are  wanting,  there  can 
be  no  invention.®® 

As  the  union  of  known  factors  does  not  involve  in- 
ventive action,  the  essence  of  an  invention  lies  in  those 
factors  which  have  been  discovered,  together  with 
such  other  factor  or  factors  as  may  be  necessary  to 
utilize  such  discovered  element,  and  the  remaining 
factors,  necessary  to  constitute  an  invention,  may  be 
varied  without  changing  the  essential  character  of  the 
invention.     For  instance,  when  the  capability  of  a 

67  1  Robinson  on  Patents,  sec.  141. 

68  1  Robinson  on  Patents,  p.  214,  sec.  150. 


1233      INJURY  TO  INTANGIBLE  PROPERTY  RIGHTS.     §  634 

OP  function,'"^  but  only  for  the  invention  of  a  means 
of  applying  the  principle  to  produce  the  effect  or 
end/®  Not  only  must  the  subject  of  the  patent  con- 
tain all  the  factors  of  a  means  to  an  end,  but  it  must 
also  involve  the  element  of  discovery.  Any  means 
which  required  in  its  inception  no  more  than  mechani- 
cal skill  may  not  be  patented.''''  Hence,  the  applica- 
tion of  an  old  device  to  a  new  use  is  not  patentable;'^ 
nor  yill  the  reduction  in  bulk  or  size  of  an  article  en- 
title the  producer  to  the  monopoly  conferred  by  stat- 
ute to  inventors,  **unless  the  properties  of  the  article 
are  improved  by  the  introduction  of  some  new  in- 

Inflrmary,  6  Blatchf.  116,  Fed.  Cas.  No.  9665;  Whitney  v.  Carter, 
Fed.  Gas.  No.  17,583;  Bell  y.  Daniels,  1  Bond,  212,  Fed.  Gas.  No. 
1247. 

76  Knapp  v.  Moras,  150  U.  S.  221,  14  Sup.  Ct  Rep.  81;  Corning 
V.  Borden^  15  How.  252;  Burr  v,  Duryee,  1  Wall.  531;  Whlttemore 
V.  Cutter,  1  Gall.  478,  Fed.  Cas.  No.  17,601  (Story,  J.). 

76  Bell  ▼.  Daniels,  1  Bond,  212,  Fed.  Cas.  No.  1247;  Fuller  t. 
Yentzer,  94  U.  S.  299;  Coming  v.  Burden,  15  How.  252;  Burr  y. 
Duryee,  1  Wall.  581;  Knapp  v.  Morss,  150  U.  S.  221,  14  Sup.  Ct. 
Rep.  81;  Le  Roy  v.  l^tham,  14  How.  156;  Carver  v.  Hyde,  16  Pet. 
519;  Morton  v.  New  York  Eye  Infirmary,  5  Blatchf.  116,  Fed.  Cas. 
No.  9865;  Sickles  t.  Borden,  8  Blatchf.  585,  Fed.  Cas.  No.  12,882. 

77  Mast,  Foos  Sc  Co.  v.  Stover  Mfg.  Co.,  177  U.  S.  485.  20  Sup. 
Ct  Rep.  706;  Rlsdon  Locomotive  Works  v.  Medart,  158  U.  S.  68,  15 
Sup.  Ct  Rep.  745;  International  Tooth  Crown  Co.  v.  Gaylord,  140 
U.  S.  55,  11  Sup.  Ct  Rep.  716;  Clark  Pomace  Holder  Co.  y.  Fer- 
guson, 119  U.  S.  335,  7  Sup.  Ct  Rep.  382;  Gardner  v.  Herz,  118  U. 
S.  180,  6  Sup.  Ct  Rep.  1027;  Yale  Lock  Mfg.  Co.  v.  Greenleaf,  117 
U.  S.  554,  6  Sup.  Ct  Rep.  846;  Morris  v.  McMillln,  112  U.  S.  244, 
6  Sup.  Ct  Rep.  218;  Double  Pointed  Tack  Co.  v.  Two  Rivers  Mfg. 
Co.,  109  U.  S.  117,  8  Sup.  Ct.  Rep.  105;  King  v.  Gallun,  109  U.  8. 
89,  3  Sup.  Ct  Rep.  85;  Bstey  v.  Burdette,  109  U.  S.  638,  3  Sup. 
Ct  Rep.  631;  HaU  v.  McNeale.  107  U.  S.  90.  2  Sup,  Ct 
Rep.  78;  Vinton  v.  Hamilton,  1(M  U.  S.  485;  Atlantic  Works  v. 
Brady,  107  U.  S.  102,  2  Sup.  Ct.  Rep.  225. 

78  Hovey  v.  Henry,  8  West  L.  J.  158,  Fed.  Cas.  No.  6742; 
Northrup  v.  Adams,  2  Cln.  L.  Bull.  84,  Fed.  Cas.  No.  10,328;  Smith 
V.  Elliott,  9  Blatchf.  400,  Fed.  Cas.  No.  13,041;  Howe  v.  Abbott,  1 
Story,  190,  Fed.  Cas.  No.  6706. 

Torts,  Vol.  11-78 
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gredient,  or  by  the  subtraction  of  one  or  more  of  the 
ingredients  of  the  original  article  by  which  the  prod- 
uct is  improved  op  made  more  useful."  ^  While  dis- 
covery is  not  the  only  element  involved  in  the  act  of 
invention,  together  with  the  conception  of  the  union 
of  the  factors  of  the  means^  it  forms  the  most  impor- 
tant part  and  hence  one,  whose  conception  of  an  in- 
vention antedates  that  of  another  who  has  made  an 
application  for  a  patent  first,  is  entitled  to  the  pat- 
ent in  preference  to  such  subsequent  discoverer  and 
inventor,  provided  he  has  used  due  diligence  in  reduc- 
ing his  conception  to  practice.^ 

§  635.    Same--Novelty  and  Utility.— in  the  second 

place,  the  invention  must  be  new  and  useful.  As  to 
the  last-named  quality,  one  court  has  said  that  the 
invention  must  not  be  frivolous  or  mischievous,  and 
gives  as  examples  of  such  articles  crinolines  and 
poisons,®^  while  the  supreme  court  has  made  the  state- 
ment that  this  requirement  of  utility  is  satisfied  if 
the  invention  "is  capable  of  being  beneficially  used  for 
the  purpose  for  which  it  was  designed.''®*  It  is  not 
essential  that  the  invention  be  better  than  any  device 
in  use  at  the  time  of  its  conception  or  after,®*  but 

79  Mllligan  and  Hljfglna  Glue  Co.  v.  Upton.  4  Cliff.  237,  Fed.  Cae. 
No.  9607.  In  this  case  the  court  held  that  glue  In  a  pulTeiized  state 
did  not  constitute  an  Invention,  when  It  had  been  used  in  larger 
bulk  with  practically  the  same  results. 

80  Reed  V.  Cutter,  1  Story,  590,  Fed.  Cas.  No.  11,645;  Phelps  ▼. 
Brown,  4  Blatchf.  362,  Fed.  Cas.  No.  11,072;  White  y.  Allen,  2  Cliff. 
224,  Fed.  Cas.  No.  17,535;  Heath  v.  HUdreth,  Cranch  Pat.  Dec.  96; 
Fed.  Cas.  No.  6309;  Nichols  v.  Pearce,  7  Blatchf.  6,  Fed.  Cas.  No. 
10,246;  Mix  v.  Perkins,  Fed.  Cas.  No.  9677, 

81  Page  y.  Ferry,  1  Fish  Pat.  Cas.  298,  Fed.  Cas.  No.  10,662. 

82  Seymour  y.  Osborne,  11  Wall.  516,  649. 

88  Many  y.  Jagger,  1  Blatchf.  372,  Fed.  Cas.  No.  9066;  Boemer 
y.  Logowltz,  Fed.  Cas.  No.  11,996;  Gray  v.  James,  Pet  C.  C.  394, 
Fed.  Cas.  No.  5718;  Bell  y.  Daniels.  1  Bond,  212,  Fed.  Cas.  No.  1247; 
Roberts  y.  Ward,  4  McLean,  5G5,  Fed.  Cas.  No.  11,918.  Contra,  see 
Jones  y.  Wetherill  1  McArthur  Pat  Gas.  409,  Fed.  Gas.  No.  7508. 
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what  seems  to  be  required  is  that  the  device  be  capa- 
ble of  performing  the  functions  intended  to  be  per- 
formed by  it,  and  that  these  functionfi  be  reasonably 
capable  of  other  than  harmful,  dangerous  or  obnox- 
ious uses. 

The  novelty  of  an  invention,  for  the  monopoly  of 
which  an  application  is  made,  is  a  question  of  consid- 
erable importance,  and  one  which  has  given  rise  to 
numerous  well-considered  cases  and  many  close  dis- 
tinctions. It  will  sufBce  to  point  out  but  a  few  of  the 
leading  principles  involved  as  we  are  chiefly  concerned 
here  with  infringement,  and  need  only  consider  such 
matters  as  are  essential  to  a  complete  understanding 
of  that  branch  of  this  subject.  It  is  apparent  that 
one  may  construct  a  machine,  or  devise  an  art  or  com- 
bination, which,  so  far  as  he  is  concerned,  involves 
both  invention  and  discovery,  but  which  contains  no 
element  of  means  which  is  not  already  known  and  in 
use.  Such  conceptions  are  not  entitled  to  protection, 
for,  even  if  similar  devices  have  not  been  made  before, 
their  construction  requires  but  mechanical  skill  in 
those  who  are  familiar  with  the  department  of  science 
to  which  they  belong.  On  the  other  hand,  it  is  not  es- 
sential that  there  be  in  every  invention  patented  some 
element  or  factor  never  before  known  or  used  in  the 
history  of  the  world.  It  may  be  just  as  meretorious 
to  rediscover  some  one  of  the  "lost  arts"  as  to  pene- 
trate the  mysteries  of  nature,  and  And  an  absolutely 
new  quality  of  matter  or  force.  Also  an  inventor  who 
applies  for  a  patent  ought  not  to  be  denied  the  same 
because  of  the  prior  invention  of  some  other  person 
who  has  not  made  his  invention  public,  but  kept  it  to 
himself,  and  finally  abandoned  it.®* 

The  statutes  prescribe  certain  tests  for  determining 
the  question  of  novelty.     It  is  in  them  provided  that 

84  Gayler  v.  Wilder,  10  How.  477. 
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the  invention  must  have  been  unknown  and  unused  by 
others  in  this  country.  By  this  is  not  intended  that 
knowledge  or  use  by  one  will  defeat  an  application  for 
patent,®*^  but  merely  that  a  patent  will  not  be  granted 
when  a  device  is  such  a  one  as  the  persons  skilled  in 
the  science  or  business  to  which  it  pertains  may  avail 
themselves  of  it  from  the  knowledge  and  means  at 
their  command. 

§  636.  Same— Priority  Necessary.— Again  the  pat- 
ent should  be  denied  where  the  invention  has  been 
previously  patented,  or  is  described  in  some  printed 
publication  here  or  abroad.  In  order  that  a  prior 
patent  be  effective  for  this  purpose,  it  must  cover  the 
essential  features  of  the  subsequent  invention. ®®  A 
previous  discovery  in  a  foreign  country  does  not  ren- 
der a  patent  void,  unless  such  discovery,  or  some  sub- 
stantial part  of  it  had  been  brought  into  public  notice 
through  a  patent  or  printed  publication,®^  and  even 
in  a  publication  there  must  be  such  a  description  ^^as 
to  enable  any  person  skilled  in  the  art  or  science  to 
which  it  pertains  to  make,  construct  or  practice  the 
invention  to  the  same  practical  extent  as  they  would 
be  enabled  to  do  if  the  information  was  derived  from 
a  prior  patent."®®  In  addition  it  is  provided  that  the 
invention  must  not  have  been  in  public  use  for  more 
than  two  years  before  application  for  patent  is  made, 
thus  giving  to  the  inventor  the  right  to  test  his  dis- 
covery by  public  use  for  two  years,  that  its  defects 
may  be  seen  and  remedied  before  it  is  patented. 

85  Gayler  v.  Wilder,  10  How.  477. 

86  Gordon  v.  Warder,  150  tJ.  S.  4^,  14  Sup.  Ct.  Rep.  82;  Keystont 
Mfff.  Ck).  V.  Adams,  161  U.  S.  139,  14  Sup.  Ct.  Rep.  296. 

87  O'Reilly  V.  Morse,  16  How.  62. 

88  Eames  v.  Andrews,  X22  U.  S.  40,  7  Sup.  Ct  Rep.  1073.  See, 
also.  Seymour  t.  Osborne,  11  Wall.  51G;  Cohn  v.  United  States  Cor- 
set Co.,  93  tJ.  S.  3G6;  Downton  y.  Yearger  Milling  Co.,  106  U.  8. 
466,  3  Sup.  Ct.  Rep.  10. 
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§  637-    Seme— Classes  of  Inventions.— In  the  third 

place,  an  invention  must  come  within  one  of  the 
classes  named  in  the  statutes,  viz,,  art,  machine,  manu- 
facture, combination,  or  improvement  upon  these,  or  a 
design.  In  the  decisions  under  these  lavFS,  art  and 
process  have  been  used  synonymously,  and  a  process 
has  been  defined  as  a  ^^mode  of  treatment  of  certain 
materials  to  produce  a  given  result.  It  is  an  act  or 
series  of  acts,  performed  upon  the  subject  matter  to 
be  transformed  and  reduced  to  a  different  state  or 
thing." ®*  But  if  the  means  of  producing  the  result  is 
purely  mechanical,  the  patent  should  be  for  a  machine 
or  a  combination,  and  not  for  an  art  or  process.®^ 
"The  term  ^machine'  includes  every  mechanical  device 
or  combination  of  mechanical  powers  and  devices  to 
perform  some  function  and  produce  a  certain  effect  or 
result,"®^  but  it  must  contain  within  itself  the  power, 
when  put  in  operation,  to  do  all  the  acts  necessary  to 
produce  the  result  desired.®*  The  line  between  a  ma- 
chine and  a  manufacture  is  difficult  to  define  with  pre- 
cision.   Clear  examples  of  each  are  easily  recognized, 

• 

«•  Cochrane  v.  Deener,  94  U.  S.  780,  787.  In  an  earlier  case  the 
inpreme  court  confined  the  meaning  to  cases  where  "the  result  or 
effect  Is  produced  by  chemical  action,  by  the  operation  or  ffppll- 
catlon  of  some  element  or  power  of  nature,  or  of  one  substance  to 
Another":  Corninsr  v.  Burden,  15  How.  262,  267.  This  limitation  Is 
Qot  recognized  now.  An  art  Is  "an  act  or  series  of  acts  performed 
by  some  physical  agent  upon  some  physical  object,  and  producing 
■ome  change  either  of  character  or  condition":  1  Robinson  on  Pat- 
ents, sec.  159,  p.  231.  "Processes  of  manufacture  which  involTe 
chemical  or  other  similar  elementary  action  are  patentable,  though 
mechanism  may  be  necessary  in  the  application  or  carrying  out  of 
the  process"  :  Risdon  Locomotive  Works  v.  Medart,  158  U.  S.  68, 
15  Sup.  Ot.  Rep.  45.  See  Poillon  v.  Schmidt,  6  Blatchf.  299,  Fed. 
Cas.  No.  11,241;  Melvin  v.  Potter,  91  Fed.  151. 

90  Risdon  Locomotive  Works  v.  Medart,  158  U.  S.  68,  15  Sup. 
Ct  Rep.  745;  Coming  v.  Burden,  15  Ho^.  268. 

•1  Corning  v.  Burden,  15  How.  268. 

•2  1  Robinson  on  Patents,  sec.  178,  p.  257. 
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but  many  things  are  so  near  the  border  line  as  to  par- 
take of  the  nature  of  both.    A  manufacture  has  been 
said  to  be  any  article  produced  by  artificial  or  mechan- 
ical means  which  is  not  a  machine.    But  it  is  pre- 
ferred to  mark  the  distinction  by  saying  that  an  arti- 
cle, to  constitute  a  manufacture,  must  be  incapable  of 
producing  any  designated  result  of  its  own  opera- 
tion.®*   A  combination  consists  of  the  union  of  two  or 
more  means  by  which  an  effect  is  produced  which  is 
different  from  the  aggregate  effect  of  the  means  used 
separately.®*    The  indentity  of  the  combination  is  lost 
if  any  one  of  the  means  is  omitted,  or  if  any  new 
means  is  employed  so  as  to  change  the  effect  of  the 
original  combination.®*    Any  invention  which  adds  to 
or  changes  the  means  of  an  existing  machine,  art,  man- 
ufacture or  combination,  increasing  its  capabilities, 
without  altering  its  identity,  is  an  improvement  with- 
in the  statute,  and  entitled  to  receive  a  patent,®*    De- 
signs for  some  time  were  unprotected,  except  as  artis- 
tic productions,  but  by  statute  Congress  has  extended 
to  them  the  privilege  of  being  patented.    Under  thin 
enactment  a  design  is  an  appearance  of  some  peculiar 
shape  producing  a  particular  impression  upon  the  or- 
dinary observer.®'^ 

98  1  Robinson  on  Patents,  sec.  182,  p.  269.  "The  term  'manu- 
facture' covws  articles  or  fabrics  made  as  finalities,  distinguished 
from  machines  by  not  having  any  rule  of  action,  and  distinguished 
from  compositions  of  matter  by  not  involving  the  relation  of  in- 
gredients. A  manufacture  has  been  generally  held  to  be  synony- 
mous with  product":  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  275. 

94  RIckendorfer  v.  Taber,  92  tJ.  S.  347;  Pickering  v.  McGuUough, 
104  U.  S.  310;  Hendy  v.  Miners'  Iron  Works,  127  XJ.  S.  370,  8  Sup. 
Ct.  Rep.  1275;  Tyler  v.  Boston,  7  Wall.  327. 

95  Prouty  V.  Ruggles,  16  Pet.  333:  Klein  v.  Russell,  19  Wall.  433. 

96  Page  V.  Ferry,  1  Fish  Pat.  Cas.  298,  Fed.  Gas.  No.  10,662; 
Winans  v.  Denmead,  15  How.  330;  Evans  v.  Eaton,  7  Wheat.  356; 
Evans  v.  Eaton,  3  Wash.  G.  G.  443,  Fed.  Gas.  No.  4660;  1  Robinson 
on  Patents,  sec.  210,  p.  296. 

97  "It  is  the  appearance  to  the  eye  that  constitutes  mainly,  if  not 
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§  638.  Infringement— What  are  Acts  of  Making,  Us- 
ing and  Selling. — Like  the  author  and  artist,  the  inven- 
tor or  discoverer  is  entitled  to  receive  the  benefits  flow- 
ing from  the  use  of  his  ideas.  The  ideas  of  the  author 
which  the  common  law  and  the  statutes  protect  are 
ideas  of  expression,  while  those  of  the  inventor  are 
ideas  of  means.  The  inventor  is  entitled  not  only  to 
the  advantages  arising  from  personal  use  of  his  inven- 
tion, but  also  to  the  pecuniary  benefit  to  be  derived 
from  allowing  others  to  use  the  same.  This  last  bene- 
fit is  the  one  secured  by  the  statutes  which  give  him  a 
monopoly  of  the  making,  using  and  selling  of  his  crea- 
tion. Anyone  who  infringes  upon  this  monopoly  is 
liable  for  the  statutory  penalty.^ 

An  infringement  upon  a  patent  right  may  arise  in 
any  one  of  the  three  modes  mentioned  in  .the  statutes, 
or  any  combination  of  them.  Thus,  one  who  merely 
makes  or  manufactures  a  patented  article,  machine  or 
design  infringes  upon  the  patent,  though  the  article 
he  produces  is  never  sold  or  used  by  himself  or  anyone 
else.®*  Likewise  he  who,  while  he  does  not  make  or 
sell  such  an  article,  uses  it  without  the  permission  or 
authority  of  the  patentee  is  liable  under  the  stat- 

entlrely,  the  contribution  to  the  public  which  the  law  deems  worthy 
of  recompenee":  Gorham  Co.  v.  White,  14  Wall.  511;  1  Robinson  on 
Patents,  sec.  200,  p.  284. 

08  "Damages  for  the  Infringement  of  any  patent  may  be  recov- 
ered In  an  action  on  the  case,  In  the  name  of  the  party  Interested 
either  as  patentee,  assignee  or  grantee,  and  whenever  In  any  such 
action  a  verdict  is  rendered  for  the  plaintiff,  the  court  may  enter 
Judgment  thereon  for  any  sum  above  the  amount  found  by  the 
verdict  as  the  actual  damages  sustained,  according  to  the  circum- 
stances of  the  case,  not  exceeding  three  times  the  amount  of  such 
verdict,  together  with  costs":  U.  S.  Rev.  Stats.,  sec.  4919. 

99  Bloomer  v.  GUpln,  4  Pish  Pat  Caa  50,  Fed,  Gas.  No.  1558; 
Whlttemore  v.  Cutter,  1  GaU.  429,  Fed.  Cas.  No.  17,600;  Butz 
Thermo  Electric  Regulator  Co.  v.  Jacobs  Electric  Co.,  36  Fed.  191; 
Uaselden  v.  Ogden,  S  Fish  Pat  Cas.  378,  Fed.  Cas.  No.  6100. 
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ute/^  and  the  fact  that  there  was  no  intention  of  in- 
fringing a  patent  right  is  no  excuse. *^^  The  maker  of 
an  infringing  article,  however,  is  only  liable  for  nomi- 
nal damages  when  the  article  has  not  been  sold  or 
used,  because  no  jyecuniary  damage  has  resulted  from 
his  unlawful  act,  but  he  who  has  used  such  an  article 
will  be  punished  on  the  basis  of  the  amount  which  the 
patentee  might  have  gained  from  the  use  which  was 
made  of  his  patent.^^*  As  an  exception  to  the  fore- 
going rules,  it  has  been  held  that  one  who  makes  and 
uses  a  patented  machine,  design  or  other  article  for 
experimental  purposes  purely  to  satisfy  his  curiosity 
or  philosophical  taste  is  not  lia/ble  for  infringement.^^ 
But  if  the  experiments  are  made  in  a  business  way, 
such  as  in  seeking  to  adapt  the  process  or  article  for 
use  in  the  business  of  the  experimenter,  this  consti- 
tutes an  infringement,*^  and  when  it  is  shown  that 
the  purpose  one  has  in  making  or  using  the  patented 
article  is  to  derive  some  profit  therefrom,  an  injunc- 
tion will  lie.*^ 

When  a  patentee  sells  an  article  covered  by  his  pat- 
ent, this  is  deemed  to  give  to  the  purchaser  the  right 

100  Bresnahan  v.  Tripp  Giant  Lreveller  Co.,  102  Fed.  889;  Haeel- 
den  V.  Ogden,  3  Fish  Pat.  Cas.  378,  Fed.  Cas.  No.  6190;  Hawes  v. 
Washburne,  5  Pat.  Of.  Gaz.  491,  Fed.  Cas.  No.  0242. 

101  Hawes  v.  Washburne,  5  Pat.  Of.  Gaz.  491,  Fed.  Cas.  No.  6242. 

102  Hawes  t.  Washburne,  6  Pat.  Of.  Gaz.  491,  Fed.  Cas.  6242. 
This  case  held  that  the  patentee  of  an  advertisini?  hotel  register 
might  recover  "not  only  the  profit  he  might  have  made  upon  the 
book  if  he  had  sold  it,  but  what  he  might  have  obtained  from  those 
who  advertised  In  It." 

108  Standard  Measuring  Machine  Co.  v.  Teague,  15  Fed.  390; 
Bonsack  Machine  Co.  v.  Underwood,  73  Fed.  207;  Poppenhusen  v» 
Falke,  4  Blatchf.  493,  Fed.  Cas.  No.  11,279. 

104  Poppenhusen  v.  Falkcf,  4  Blatchf.  493,  Fed.  Cas.  No.  11.279; 
Bonsack  Machine  Co.  v.  Underwood,  73  Fed.  207;  Poppenhusen  v. 
New  York  Gutta  Percha  Comb  Co.,  2  Fish  Pat.  Cas.  62,  Fed.  Cas. 
No.  11,283.    See  Sawln  v.  Guild,  1  Gall.  48&,  Fed.  Gas.  No.  12,391. 

106  Sherman  v.  Nutt,  35  Fed.  149. 
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to  repair  the  same  when  repairs  are  needed.  But  the 
purchaser  may  not,  under  the  guise  of  reparation, 
practically  gonstruct  a  new  article,^®^  and  hence  it  is 
often  said  that  such  parts  may  be  repaired  or  replaced 
if  of  a  temporary  nature  and  likely  to  wear  out.  It 
has  even  been  held  that  temporary  parts  may  be  re- 
placed by  the  purchaser  himself,  even  though  they  are 
among  the  novel  and  valuable  features  of  the  machine 
in  which  they  are  used,  provided  the  whole  machine  be 
not  reconstructed,^®'^  but  it  seems  a  better  rule  that, 
if  such  part  is  the  essence  of  the  invention,  and  a  for- 
tiori  if  it  is  the  sole  subject  of  the  patent,  replacing  it 
would  constitute  an  infringement,  though  it  is  but  a 
small  and  temi)orary  part  of  the  machine  sold.^^ 

The  statute  also  gives  to  the  patentee  the  exclusive 
right  to  the  sale  of  the  patented  article.  Few  cases 
discussing  this  method  of  infringement  are  to  be  found 
in  the  reports,  probably  because  the  sale  of  an  article 
which  infringes  a  patent  is  such  an  obvious  invasion 
of  the  rights  of  the  patentee.  The  mere  act  of  selling 
is  the  tort  under  the  statute,^^  and  it  is  of  no  conse- 
quence where  the  seller  obtained  the  article.  ^^® 

106  Young  V.  Foerster,  159  U.  S.  272,  15  Sup.  Ct.  Rep.  1044;  Wil- 
son V.  Simpson,  9  How.  109;  Singer  Mfg.  Co.  v.  Springfield  Foundry 
Co.,  34  Fed.  393;  Davis  Electrical  Works  t.  Edison  Electric  Light 
Co.,  eo  Fed.  276;  Bicknell  v.  Todd,  5  McLean.  236,  Fed.  Cas.  No. 
1389;  Aiken  v.  Manchester  Print  Works,  2  ClllT.  435,  Fed.  Cas.  No. 
113;  Goodyear  Dental  Vulcanite  Co.  v.  Preterre,  16  Blatchf.  274, 
Fed.  Cas.  No.  5696. 

107  Farrington  v.  Board,  4  Fish  Pat  Cas.  216,  Fed.  Cas.  No. 
4687. 

108  Davis  Electrical  Works  y.  Edison  Electric  Light  Co.,  60  Fed. 
276;  St.  Louis  Car  Coupler  Co.  t.  Shlckle,  Harrison  &  Howard  Iron 
Co.,  70  Fed.  783;  Gottfried  v.  Conrad  Selpp  Brewing  Co.,  8  Fed. 
322;  Singer  Mfg.  Co.  v.  Springfield  Foundry  Co.,  84  Fed.  398. 

los  Haselden  v.  Ogden,  3  Fish  Pat  Cas.  378,  Fed.  Cas.  No.  6190. 
110  Boesch  y.  Graff,  133  XJ.  S.  697,  10  Sup.  Ct  Rep.  878;  Goodyear 
y.  Central  B.  Co.,  2  Wall.  Jr.  366,  Fed.  Gas.  No.  5668. 
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These  rules  operate  also  to  prevent  the  inventor  of 
an  improvement  upon  a  patented  article  from  making, 
using  or  selling  it,  as  improved,  without  the  license  of 
the  original  patentee,*^^  even  though  the  improvement 
has  been  patented.**^  And  the  prior  patentee  is  also 
forbidden  to  use  any  improvement  upon  his  invention 
which  has  been  invented  by  another  and  patented.^^' 

§  639.    Same— Acts  Contributing  to  Infringement.— 

Liability  under  the  statute  is  not  confined  to  those 
who  make,  use  or  sell  an  infringing  device,  but  those 
intentionally  aiding  others  in  the  unlawful  making, 
selling  or  using  of  a  patented  invention  are  guilty  of 
"contributory  infringement"***  Thus  one  who,  with- 
out the  consent  of  a  patentee,  licenses  others  to  use 
an  infringing  device  of  his  own,  or  furnishes  them 
plans  from  which  to  construct  such  device,  is  liable  to 
the  patentee.***^  So,  also,  he  who  sells  an  article  or 
compound  which  he  knows  cannot  be  practically  em- 
ployed without  infringing  another's  patent  right  is 
liable  as  an  accessary  to  such  infringement***    But 

111  Crown  Cork  Co.  v.  Aluminum  Stopper  Co.,  108  Fed.  845;  Can- 
treU  V.  WaUlck,  117  U.  S.  689,  6  Sup.  Ct.  Hep.  970;  Blake  t.  Robert- 
son, M  U.  S.  728;  O'Reilly  v.  Morse,  15  How.  02,  123;  Chicago  Fruit 
House  Co.  V.  Busch,  2  Biss.  472.  Fed.  Cas.  No.  2009;  Whipple  v. 
Baldwin  Mfg.  Co.,  4  Fish  Pat.  Cas.  29,  Fed.  Cas.  No.  17,514;  Forbes 
V.  Barstow  Stove  Co.,  2  Cliff.  379,  Fed.  Cas.  No.  4923. 

112  Cantrell  v.  Wallick,  117  U.  S.  689,  6  Sup.  Ct.  Rep.  970;  Bowen 
T.  Pacific  Coast  Dredging  Co.,  99  Fed.  745;  Pennington  v.  King,  7 
Fed.  462;  Blake  v.  Robertson,  94  U.  S.  728. 

113  Cantren  v.  Wallick,  117  U.  S.  089,  0  Sup.  Ct.  Rep.  970; 
Blake  v.  Robertson,  94  U.  S.  728;  Whipple  v.  Baldwin  Mfg.  Co.,  4 
Fish  Pat.  Cas.  29,  Fed.  Cas.  No.  17,514. 

114  Thomson-Houston  Electric  Co.  v.  Kelsey  Electric  Railway 
Co.,  72  Fed.  1016. 

116  Tappan  v.  Tiffany  Refrigerator  Car  Co.,  39  Fed.  420. 

lie  Alabastine  Co.  v.  Payne,  27  Fed.  559;  Thomson-Houston  Elec- 
tric Co.  V.  Ohio  Brass  Co.,  78  Fed.  189;  Heaton  Peninsular  Button 
Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  238. 
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there  must  be  proof  that  the  sale  was  made  for  the 
purpose  of  aiding  the  infringement  or  with  knowledge 
of  its  proposed  use/^'^  especially  where  the  device, 
article  or  compound  sold  is  capable  of  a  lawful  as 
well  ad  an  unlawful  use.^^® 

Where  a  patented  article,  machine  or  process  is  sold 
without  restriction  as  to  its  use,  the  purchaser  may 
use  it  in  any  connection  he  desires,  even  though  the 
patentee  customarily  sells  the  article  only  in  connec- 
tion with  material  to  be  used  therein  which  he  himself 
has  manufactured.  Under  such  conditions  one  who 
sells  material  to  be  used  with  the  patented  machine  or 
process  is  not  guilty  of  a  tortious  act,  for  his  act  does 
not  contribute  to  an  unlawful  act  on  the  part  of  the 
purchaser  of  the  protected  machine  or  process.^*® 
But  where  such  a  patented  article  is  sold  only  on  condi- 
tion that  it  be  used  in  connection  with  an  unpatented 
and  even  unpatentable  article  manufactured  by  the 
patentee,  the  use  of  any  other  article  in  connection 
with  the  patented  machine  or  process  is  unlawful  on 
the  part  of  the  purchaser,  and  one  who  knowingly  aids 
in  such  an  unlawful  act  is  liable  as  an  accessary  for 
contributory  infringement^^ 

§  640.    Same— Essence  of  Invention  Must  be  Copied.— 

In  order  that  the  making,  selling  or  using  of  a  device 
or  process  may  constitute  an  act  of  infringement,  the 

117  American  Graphophone  Co.  v.  Hawthorne,  92  Fed.  516:  Saxe 
T.  Hammond,  Fed.  Gas.  No.  12,411:  Snyder  v.  Bunnell,  29  Fed.  47: 
Hally  V.  Verpener,  4  Fed.  74,  18  Blatchf.  327:  American  Grapho- 
phone Co.  V.  Leeds.  87  Fed.  873.  See  Celluloid  Mfg.  Co.  v.  Ameri- 
can Zylonite  Co.,  30  Fed.  437. 

118  Edison  Electric  Light  Co.  v.  Peninsular  Light,  Power  etc.  Co^ 
95  Fed.  669;  Bliss  v.  Merrill,  33  Fed.  39. 

110  Morgan  EuTelope  Co.  v.  Albany  Perforated  Wrapping-paper 
Co.,  152  U.  S.  425.  14  Sup.  Ct.  Rep.  627. 

120  Heaton  Peninsular  Button  Fastener  Co.  t.  Eureka  Specialty 
Co.,  77  Fed.  288. 
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device  op  process  must  be  a  substantial  copy  of  some 
invention  upon  which  a  patent  has  been  taken  out.  It 
must,  then,  in  the  first  place,  be  a  reproduction  of  an 
invention.  We  have  shown  that  the  essence  of  an  in- 
vention  consists  in  that  element  of  means  which  has 
been  discovered  by  the  inventor,  together  with  such 
other  element  or  elements  of  means  as  are  necessary 
to  utilize  the  one  discovered.*^  Hence  any  device  or 
process,  in  which  this  essential  part  of  an  invention  is 
embodied,  is  an  infringement  if  made,  used  or  sold  by 
one  other  than  the  patentee  of  the  invention. 

In  some  inventions  only  one  element  of  means  is  es- 
sential, while  in  others  more,  and  in  still  others  all, 
are  essential.  Where  but  one  factor  or  less  than  all 
constitute  the  essence  of  a  patented  invention,  it  is  not 
necessary  that  an  infringement  be  an  exact  copy  of 
the  device  in  which  the  patentee  has  embodied  it.*** 

On  the  other  hand,  the  omission  of  any  of  the  essen- 
tial features  of  an  invention  destroys  its  identity,  and 
hence,  when  an. alleged  infringing  device  does  not  eon- 
tain  all  the  essential  features  of  an  invention,  the 
charge  of  infringement  is  without  foundation.  Thus, 
when  in  a  patented  combination  all  the  elements  are 
essential,  the  omission  of  any  one  or  more  of  them  will 
relieve  the  one  using  the  remaining  ones  from  liability 
for  infringement.**^    With  greater  reason  when  a  de- 

121  Ante,  sec.  632.      * 

125  Burr  V.  Duryee,  1  Wall.  531;  Adams  v.  Edwards,  1  Fish  Pat. 
Cas.  1,  Fed.  Cas.  No.  53;  Page  v.  Ferry,  1  Fish  Pat.  Cas.  296,  Fed. 
Cas.  No.  10,662;  Blanchard  v.  Beers,  2  Blatchf.  411,  Fed.  Cas.  No. 
1506. 

128  Forncrook  v.  Root,  127  U.  S.  176,  8  Sup.  Ct.  Rep.  1247;  Voss 
V.  Fisher,  113  U.  S.  213,  5  Sup.  Ct.  Rep.  511;  Dobson  v.  Cubley,  149 
U.  S.  117,  13  Sup.  Ct  Rep.  796;  Hubbell  v.  United  States,  171  U. 
S.  203,  18  Sup.  Ct.  Rep.  828;  Gould  v.  Rees,  15  Wall.  187;  Brooks  v. 
Fiske,  16  How.  212;  Schumacher  v.  Cornell,  96  U.  S.  549;  Prouty 
T.  Ruggles,  16  Pet.  336;  Norton  v.  Jensen,  90  Fed.  415;  Meslck  v. 
Moore,  100  Fed.  845;  Vincent  v.  Rigby,  58  Fed.  371;  Perkins  v. 
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vice  does  not  contain  any  of  the  elements  of  an  inven- 
tion, its  manufacture,  use  or  sale  will  not  constitute 
an  infringement. 

Professor  Robinson  has  pointed  out  that  when  the 
discovery  embodied  in  an  invention  relates  to  a  mode 
of  applying  force  to  an  object,  that  alone  constitutes 
an  idea  of  means,  and  is  the  one  element  essential  to 
the  invention*  The  other  elements  may  be  changed 
without  destroying  the  identity  of  the  invention."* 
When  the  discovery  is  of  a  force,  or  the  capability  of  a 
force,  that  alone  is  no  means,  but,  together  with  a 
mode  of  application,  is  the  essential  feature  of  the  in- 
vention. The  object  in  such  case  may  be  varied  and 
still  the  invention  remain  the  same.*^  Again,  if  an 
object  or  the  susceptibility  of  an  object  be  discovered, 
all  six  of  the  elements  mentioned  are  necessary  to  con- 
stitute the  invention  and  any  change  in  one  of  them 
will  be  a  new  invention-*^  If  that  of  which  com- 
plaint is  made  contains  such  elements  of  means  as  con- 
stitute the  essence  of  the  inventions,  variations  in  the 
other  elements  are  immaterial,"^  even  though  such 

En  ton,  40  Fed.  672;  Pittsburg  Meter  Co.  v.  Pittsburg  Supply  Co.. 
100  Fed.  G44,  48  C.  C.  A.  680;  Latta  v.  Shawk,  1  Bond,  259,  Fed. 
Cas.  No.  8116. 

1^4  Robinson  on  Patents,  sec.  103. 

126  Id.,  sec.  102. 

126  Id.,  sec.  104. 

127  "If  the  Invention  of  the  patentee  be  a  machine,  It  will  be 
Infringed  by  a  machine  which  incorporates  In  its  structure  and 
operation  the  substance  of  the  invention;  that  is,  by  an  arrange- 
ment of  mechanism  which  performs  the  same  service  or  produces 
the  same  effect  In  the  same  way.  or  substantially  the  same  way": 
BuiT  V.  Duryee,  1  Wall.  531.  "Two  structures  are  'substantially' 
the  same  when  they  are  of  the  same  material,  if  material  is  im- 
portant, of  the  same  thickness,  if  thickness  is  Important,  or  of  the 
same  form  when  form  contributes  to  the  result*":  Adams  v.  Ed- 
wards, 1  Fish  Pat.  Cas.  1,  Fed.  Cas.  No.  53.  "Substantial  identity 
excludes  immaterial  variations  or  fraudulent  evasions";  Page  v. 
Ferris,  1  Fish  Pat.  Cas.  288,  Fed.  Cas.  No.  10,GG2. 
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yariations  may  be  improvements  which  are  in  them- 
selves inventions  and  hence  are  patentable. ^"^^ 

In  the  second  place,  to  entitle  one  to  complain  of  an 
infringement  of  an  invention  of  his,  which  he  has  pub- 
lished, such  invention  must  be  protected  by  the  patent 
laws.  He  must  have  complied  with  the  requirements 
of  the  statutes,  which  prescribe  the  formalities  to  be 
observed,  and  have  incorporated  in  the  claim  of  his 
application  all  the  essential  elements  of  his  invention. 
The  statute  only  protects  such  elements  of  invention 
as  are  thus  set  forth,  and,  if  any  elements  are  not  in- 
cluded, the  patent  does  not  cover  them.  So  an  alleged 
infringement  will  not  be  held  a  wrongful  act  where, 
though  the  device  used  contains  some  of  the  essential 
elements  of  an  invention,  it  does  not  embody  those  set 
out  in  the  application  for  patent*** 

The  claim  of  an  application  may,  however,  cover 
more  than  the  essential  features  of  the  invention  pat- 
ented, and  in  such  case  the  omission  of  the  immaterial 
elements  will  not  relieve  the  one  who  embodies  all  of 
the  really  essential  portions  of  the  patent  in  his  de- 
vice from  liability  for  infringement.**® 

128  Morlpy  Sewlnjr  Machine  Co.  t.  Lancaster,  129  IT.  S.  263; 
Smith  V.  Uhrlch.  94  Fed.  865;  TIlf?hman  v.  Proctor.  102  U.  S.  707; 
McCormlck  v.  Tnlcott.  20  How.  406:  Crown  Cork  etc.  Co.  v.  Aln- 
mlnnm  Stopper  Co.,  108  Fed.  845:  Cook  v.  Howard,  4  Fish  Pat 
Cas.  269,  Fed.  Cas.  No.  3160;  Cantrell  ▼.  Wallick,  117  U.  8.  689,  6 
Sup.  Ct.  Rep.  970. 

129  Keystone  Bridge  Co.  v.  Phoenix  Iron  Co.,  95  U.  S.  274; 
Lehigh  Valley  Co.  v.  Mellon.  104  U.  S.  112;  Sutter  v.  Robinson.  119 
V.  S.  530,  7  Sup.  Ct.  Rep.  376.  "Nothing  Is  better  settled  In  the 
law  of  patents  than  that  the  patentee  may  claim  the  whole  or 
only  a  part  of  his  Invention,  and  that,  if  he  only  describe  and  claim 
a  part,  he  Is  presumed  to  have  abandoned  the  residue  to  the  pub- 
lic": McClaln  t.  Ortmayer,  141  U.  S.  419,  12  Sup.  Ct.  Rep.  70; 
Adams  Electric  R.  Co.  v.  Lrindell  R.  Co..  77  Fed.  432;  Parker  v. 
Stiles,  5  McLean,  44,  Fed.  Cas.  No.  10,749. 

130  Hoyt  V.  Home,  145  U.  S.  302,  12  Sup.  Ct.  Rep.  922;  Westing- 
house  V.  Boyden  Power  Brake  Co.,  170  U.  S.  537,  18  Sup.  Ct.  Rep. 
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§  641.  Illustrative  Cases.— These  tests  have  rarely 
been  applied  by  the  courts,  and  different  modes  of  de- 
termining questions  of  infringement  have  been 
adopted.  They  are  all  rather  vague  in  the  terms  em- 
ployed^ the  usual  phrase  being  the  production  of  simi- 
lar or  substantially  identical  effects  in  similar  or  sub- 
stantially the  same  ways.  This  really  seems  to  beg 
the  question,  and  we  believe  the  principles  given  are 
the  true  ones  underlying  the  question  of  infringement. 

Relatively  few  inventions,  however,  are  the  result 
«)f  but  one  discovery;  hence  .the  question  is  seldom  a 
simple  one.  A  few  illustrative  cases  will  be  given 
here,  and  an  attempt  made  to  apply  the  rules  before 
laid  down.  If  errors  be  made,  it  will  be  the  result  of 
an  attempt  to  limit  an  invention  to  its  most  salient 
discovery,  and  an  omission  of  subordinate  ones,  that 
the  application  of  the  principles  may  be  more  clearly 
perceived. 

A  process  in  which  natural  gas  in  a  heated  condi- 
tion was  brought  into  contact  with  fluid  hydrocarbon 
was  held  not  to  be  infringed  by  a  process  in  which  cold 
natural  gas  was  brought  into  contact  with  hydro- 
carbon oil  and  the  mixture  subsequently  heated.^** 
Here  the  objects  and  forces  employed  in  the  two  pro- 
cesses were  the  same,  but  the  modes  of  applying  the 
force  were  dissimilar.  As  the  first  invention  was  con- 
fined to  the  mode  of  application,  this  change  altered 
the  identity  of  the  two  processes.  A  process  of  curing 
meats  and  preserving  fruits  and  vegetables,  by  caus- 
ing "currents  of  air,  artificially  dried  by  ice  or  its 
equivalent,"  to  circulate  around  the  objects  in  an  in- 
closure,  was  infringed  by  the  construction  of  domestic 

707.    See  Elizabeth  v.   Pavement  CJo.,  97  U.   S.   122;   Sessions  v. 
Romnflka,  145  U.  S.  29,  12  Snn.  Ct.  Rep  799;  Boston  etc.  Street  R.  Co. 
T.  Bemifl  Car  Bar  Co.,  80  Fed.  287. 
131  Smith  ▼.  Plttsburich  Gas  Co..  42  Fed.  145. 


i  641    INJUBY  TO  INTANGIBLE  PBQPBBTT  BIGHTS.      1248 

refrigerators  using  a  similar  means  of  preservation.*** 
The  invention  in  this  instance  seems  to  be  the  capa- 
bilities of  cold  or  artificially  dried  air  applied  by  cir- 
culation around  objects  to  be  preserved,  and  the  kind 
of  object  or  structure  in  which  the  air  is  applied  is  of 
no  consequence.    Upon  the  same  principle  an  invention 
involving  the  first  discovery  of  a  practicable  method 
of  electro-plating  metal  was  held  to  be  infringed 
by  one  who   used  substantially  the   same   method 
but  with  a  somewhat  diflferent  solution  of  nickel.*^ 
A  discovery  of  a  quality  of  a  specially  prepared  glaze, 
in  which  coloring  matter  was  in  suspension,  whereby 
a  peculiar  ornamental  enamel  for  ironware  was  pro- 
duced, was  infringed  by  another  product  in  which  sim- 
ilar glaze  produced  similar  enamel,  but  in  addition  to 
the  methods  used  in  the  first,  the  ware  was  shaken  in 
order  to  make  the  color  deposit  more  quickly.***    No 
difference  existed  between  the  two  inventions  save  an 
added  method  of  causing  settlement  in  the  last.    This 
might  be  an  improvement  upon  the  first,  and  even 
patentable,  but  its  use  involved  an  infringement  of 
the  prior  invention.     Similarly,  where  the  method  by 
which  "coralline,^'  a  new  manufacture  from  corn,  was 
produced  was  employed  by  others  than  the  patentees 
of  "coralline,'^  there  was  deemed  to  be  an  infringe- 
ment, although  the  method  of  drying  the  first-men- 
tioned product  was  not  used  by  the  infringers.    The 
method  of  drying  had  nothing  to  do  with  the  manufac- 
ture of  the  product,  and  was  not  an  essential  element 
of  the  invention.***    An  invention  of  a  plunger  fitted 
to  a  cylindrical  casing  in  a  window  jamb,  and  actuated 

182  Pike  V.  Potter,  3  Fish  Pat.  Cas.  55,  Fed.  Cae.  No.  11,162. 

133  United  Nickel  Co.  v.  Pendleton,  15  Fed.  739. 

134  Lalance  &  Grosjean  Mfg.  Co.  t.  Haberman  Mfg.  Co.,  53  Fed. 
375. 

135  Maryland  Homing  etc.  Co.  v.  Dorr,  46  Fed.  773. 
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by  a  spiral  spring  so  as  to  press  against  the  window 
sash  and  prevent  the  window  from  moving  laterally, 
was  not  infringed  by  a  like  plunger  fitted  to-  a  cylindri- 
cal casing  in  a  window  jamb  and  pressed  against  the 
window  sash  by  a  spiral  spring  so  as  to  cause  the 
plunger  to  fit  into  notches  on  the  sash,  and  prevent  the 
window  from  moving  up  or  down.***  In  these  two  in- 
ventions the  forces  employed  were  the  same — a  spiral 
spring — ^the  mode  of  operation  was  alike  in  both,  but 
the  susceptibilities  of  the  objects  used  and  capabil- 
ities employed  were  entirely  different.  In  one,  the  in- 
vention prevented  lateral,  and  in  the  other  vertical, 
movement. 

Processes  may  be  found  among  the  patents  in  which 
discovery  has  been  made  with  respect  to  the  force 
alone,  and  to  the  mode  of  application  of  known  forces, 
and  to  the  susceptibilities  of  the  object  employed. 
Most  machines  and  manufactures  embody  discoveries 
as  to  the  mode  of  applying  some  force  to  objects, 
though  some  embody  new  capabilities  of  some  force. 
The  great  majority  of  compositions  of  matter  belong 
to  the  class  in  which  the  force  and  the  application 
thereof  are  the  essential  features.  Designs,  however, 
are  a  somewhat  anomalous  class  of  patents,  and  it  is 
with  a  considerable  stretch  of  terms  that  they  can  be 
said  to  be  inventions.  The  purpose  of  a  design  is  to 
appeal  to  the  eye  and  the  configurations  embodied  in 
the  design  are  the  means  for  effecting  that  purpose. 
Hence  any  other  combination  of  elements  of  design 
which  produce  a  similar  effect  upon  the  eye  is  deemed 
an  infringement  upon  the  patent.^*''  While  the  eye 
of  an  expert  can  detect  small  variations  in  designs,  the 

186  Judd  V.  Babcock,  8  Fed.  606. 

187  Gorbam  v.  Wblte,  14  Wall.  511:  Byram  v.  Prledberprer.  87 
Fed.  550;  Wood  v.  Dolby,  7  Fed.  475;  Root  t.  Ball,  4  McLean,  177, 
Fed.  Cas.  No.  12,035. 

Torts,  Vol.  11—79 
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ordinary  observer  in  the  act  of  purchasing  is  easily  de- 
ceived by  an  apparent  similarity  in  two  designs  with 
a  decided  difference  in  detail.  So  the  test  adopted  is 
the  effect  upon  the  eye  of  an  ordinary  purchaser  and 
not  that  of  an  expert**® 

§  642.  Same  —Use  of  Equivalents.— There  is  one  im- 
portant doctrine  which  must  not  be  overlooked  in  de- 
termining whether  or  not  a  given  device  or  process  in- 
fringes upon  a  certain  patent,  and  this  is  the  doctrine 
of  equivalents.  Every  patentee  is  entitled  to  a  mo- 
nopoly of  that  combination  of  means  set  out  in  the 
claim  of  his  application.  For  many  of  such  means 
science  has  well-known  equivalents,  whose  qualities 
are  exactly  the  same,  and  the  patentee  is  entitled  to 
restrain  the  use  of  any  of  these  equivalents  in  combin- 
ation with  the  rest  of  the  essential  means  set  out.  The 
reason  for  this  doctrine  rests  in  the  limitations  of 
human  knowledge.  It  is  impossible  to  determine  the 
actual  identity  of  forces,  modes  of  application  or  ob- 
jects, and  hence  the  rule  is  adopted  that  such  forces^ 
modes  of  application  or  objects  as  are  known  to  be 
capable  of  being  substituted,  in  all  respects,  for  one  an- 
other, at  the  time  of  a  patent  shall  be  considered  the 
same.  Two  things  are  necessary  in  order  that  this 
doctrine  may  be  involved:  First,  the  force  or  other  ele- 
ment claimed  as  an  equivalent  must  be  a  perfect  sub- 
stitute  for  the  element  omitted  in  all  the  functions  it 
performs  in  the  invention.^^  Second,  this  equiva- 
lence must  be  known  in  the  department  of  science  to 

188  Id. 

139  Mechanical  equivalent:  Burden  v.  Corning,  2  Fish  Pat.  Cas^ 
4T7,  Fed.  Cae.  No.  2143;  Conover  v.  Rapp,  4  Fish  Pat.  Gas.  57,  Fed. 
Cas.  No.  3124;  May  v.  Fon  du  Lac  County,  27  Fed.  601:  Carter 
V.  Baker,  4  Fish  Pat.  Cas.  404,  Fed.  Cas.  No.  2472.  Chemical 
equiyalent:  Matthews  v.  Skates,  1  Fish  Pat  Cas.  602,  Fed.  Cas. 
No.  0291. 
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which  the  invention  belongs,  at  the  time  the  invention 
is  patented.**^ 

In  this  connection  it  has  been  held  that  one,  who  is 
a  "pioneer  inventor''  and  whose  discoveries  open  up  a 
new  field  for  the  application  of  inventive  genius,  is  en- 
titled to  a  broader  range  of  equivalents  than  one  who 
comes  on  as  an  improver.^^*  But  this  is  probably  due 
more  to  the  broader  scope  of  the  actual  invention  than 
to  the  priority  of  discovery. 

IV.    GOOD-WILL. 

§  643.    Good-will  of   Business—Right  to,  and   Injury 

Thereto. — One  of  the  rights  of  man  as  a  member  of 
civil  society  is  to  engage  in  business.  The  right  to  so 
engage  as  interfered  with  by  strikers,  boycotts,  and 
monopolies  has  been  treated  before.^**  This  right 
extends  also  to  freedom  from  unfair  competition  by 
fellow-men.  Every  man  is  entitled  to  so  much  of  the 
trade  and  business  or  society  as  he  can  obtain  by  fair 
means.  If  any  of  it  is  gained  by  means  which  are  un- 
fair to  those  trading  with  him,  they  have  a  right  of 
action  against  him  for  fraud  and  deceit.  If  he  ac- 
quires any  of  it  by  means  which  are  unfair  to  others 
engaged  in  the  same  business,  they  may  complain  of 
unfair  competition.  Monopolies  and  trusts  constitute 
one  method  of  unfair  competition,  and  in  this  chapter 
we  will  consider  interference  with  trademarks  and 
trade  names  and  good- will. 

140  Magic  Light  Go.  v.  Economy  Gas  Lamp  Co.,  07  Fed.  87; 
Woodward  v.  Morrison,  Holmes,  124,  Fed.  Gas.  No.  18,006. 

141  MiUer  T.  Eagle  Mfg.  Co.,  151  U.  S.  186,  14  Sup.  Gt.  Rep.  810; 
Brammer  v.  Schroeder,  106  Fed.  918,  46  C.  C.  A.  41;  Dryfoos  v. 
Wlese,  124  U.  S.  32,  8  Sup.  Ct.  Rep.  354;  Morley  Sewing  Machine 
Go.  Y.  Lancaster,  129  U.  S.  263,  9  Sup.  Ct.  Rep.  299;  Union  Swltcb 
etc.  Go.  T.  Philadelphia  etc.  R.  Co.,  87  Fed.  906. 

142  Ante,  c  32. 
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Good-will  is  the  special  advantage  or  benefit  of  an 
establishment  arising  from  the  patronage  of  habitual 
customers,  and  due  to  its  position,  celebrity,  reputa- 
tion or  other  individual  circumstances.***  Any  inter- 
ference, by  fraudulent  or  wrongful  means,  with  thi» 
good-will  is  a  species  of  unfair  competition.  Imitation 
of  trademarks  or  trade  names  may  be  considered 
among  such  means,  but  the  most  characteristic  acts 
are  those  of  one  who  has  sold  his  business,  including 
the  good-will,  and  then  wrongfully  begins  another 
similar  establishment  within  such  distance  and  such 
a  length  of  time  as  to  materially  and  seriously  di- 
minish that  habitual  custom  constituting  the  peculiar 
advantage  of  his  old  business. 

When  the  vendor  has,  in  the  sale,  promised  to  re- 
frain from  entering  upon  the  same  business  within 
certain  limits  of  time  or  space  or  both,  any  attempt  to 
establish  himself  before  the  expiration  of  the  time  set 
or  within  the  space  named  is  wrongful,  unless  the  con- 
tract be  deemed  to  be  too  general  a  restraint  of 
trade.***  Where,  however,  a  sale  of  a  business  and 
good-will  is  made  with  out  any  limitationas  to  the  time 
or  space  within  which  the  vendor  may  begin  the  same 
business,  some  courts,  and  by  far  the  greater  number 
hold  that  no  restriction  can  be  implied,  and  the  vendor 
may  open  up  a  similar  establishment  in  the  immediate 
neighborhood,  and  so  soon  as  the  sale  is  made,  without 
giving  to  his  vendee  any  right  of  action,***  and  that 
the  vendor   may  even   solicit   trade  from  his  former 

143  See  story  on  Partnership,  sec.  99;  Morgan  v.  Perhamus,  36 
Ohio  St.  522,  38  Am.  Rep.  607. 

144  Ante,  c.  32. 

146  Hoxle  V.  Chaney,  143  Mass.  592.  58  Am.  Rep.  149.  10  N.  B. 
713;  Findlay  v.  Carson,  97  Iowa,  531,  66  N.  W.  759;  Moreau  v.  Ed- 
wards, 2  Tenn.  Ch.  347;  Bergamini  v.  Bastlan,  35  La.  Ann.  60.  48 
Am.  Rep.  216;  Williams  v.  Farrand,  88  Mich.  473,  50  N.  W.  44a 
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patpons.^^  But  in  at  least  two  states  this  last  doc- 
trine  is  repudiated,  and  an  attempt  by  the  vendor  to 
regain  old  customers  through  personal  solicitation  is 
held  wrongful,**''  and  all  concede  that  the  vendor, 
even  when  permitted  to  solicit  his  old  patronage,  will 
not  be  allowed  to  do  so  with  representations  that  his 
new  establishment  is  the  continuation  of  the  one 
sold,*^  A  suit  for  injunction  constituting  a  negative 
si)eciflc  performance  of  these  contracts  would  seem 
the  most  efficacious  remedy  for  such  acts,  but  an  ac- 
tion on  the  contract  for  breach  thereof  or  in  tort  for 
the  wrong  ex  delicto  will  also  lie. 

§  644.  Unfair  Competition.— Among  the  most  effec- 
tive means  of  competition  which  can  be  devised  is  the 
imitation  of  striking  peculiarities  in  modes  of  carry- 
ing on  business.  Probably  all  business  enterprises 
are  conducted  under  some  name,  called  a  firm  name; 
a  great  number  adopt  some  peculiar  mode  of  sending 
out  .their  wares  to  the  public,  such  as  may  be  found 
in  the  color  or  style  of  wrapper,  the  shape  of  the 
packages,  or  the  size  and  appearance  of  the  names 
printed  upon  the  packages,  and  many  firms  adopt  a 
distinctive  symbol  to  be  placed  upon  all  matter  sent 
out  by  them  and  intended  to  designate  as  coming  from 
their  hands  all  goods  or  other  matter  bearing  such 
mark.    These  peculiarities  are  easily  imitated,  and, 

14«  wmiamB  V,  Farrand,  88  Mich.  473,  60  N.  W.  446;  BergtL- 
mini  y.  Bastian,  35  La.  Ann.  60,  48  Am.  Rep.  216;  Cottrell  v.  Bab- 
cock  Printing  Press  Mfg.  Co.,  64  Ck)nn.  122,  6  Atl.  701. 

147  Richardson  y.  Westjohn,  6  Ohio  Dec.  (reprint)  1048;  Newark 
Coal  Go.  y.  Spangler,  54  N.  J.  Bq.  364,  34  Atl.  982;  Althen  y.  Vree- 
land  (N.  J.  Eq.),  36  Atl.  479.  See,  also,  Dwlght  y.  Hamilton,  119 
Mass.  175. 

148  Knoedler  y.  Bonssod,  47  Fed.  466.  See  Williams  y.  Farrand, 
88  Mich.  473,  60  N.  W.  446;  Cottrell  y.  Babcock  Printing  Press 
Mfg.  Co.,  54  Conn.  122,  6  Atl.  791;  Bergamlnl  y.  Bastian,  35  La. 
Ann.  60,  48  Am.  Rep.  216. 
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through  the  deception  of  the  purchasing  public  accom- 
plished by  such  imitation,  the  customary  patronage  of 
the  concern  originally  adopting  them  is  drawn  away 
and  the  good-will  injured. 

^^No  man  has  a  right  to  use  names,  symbols,  signs 
or  marks  which  are  intended  or  calculated  to  repre- 
sent that  his  business  is  that  of  another.''  ^^'^here 
the  goods  of  a  manufacturer  have  become  popular  not 
only  because  of  their  intrinsic  worth,  but  also  by  rea- 
son of  the  ingenious,  attractive  and  persistent  maimer 
in  which  they  have  been  advertised,  the  good-will  thus 
created  is  entitled  to  protection.  The  money  invested 
in  advertising  is  as  much  a  part  of  the  business  as  if 
invested  in  buildings  or  machinery,  and  a  rival  in  busi- 
ness has  no  more  right  to  use  the  one  than  the  other — 
no  more  right  to  use  the  machinery  by  which  the  goods 
are  placed  on  the  market  than  the  machinery  which 
originally  created  them."  ^^  Any  deceptive  means 
employed  by  a  competitor  is  considered  unfair  com- 
petition, and  where  fraud  and  damage  can  be  shown, 
an  action  ex  delicto  will  lie. 

V.    TRADEMARKS. 

§  645.    Trademarks— Right  to.— Probably  the  most 

distinguishing  class  of  peculiarities  consists  of  trade- 
marks, which  are  symbols  adopted  by  business  firms 
to  be  employed  to  designate  the  producer  of  the  mer- 
chandise or  goods  to  which  they  are  attached.  These 
trademarks  are  aids  in  the  creation  of  good-will,  and 
any  infringement  upon  them  is  a  species  of  unfair  com- 
petition. It  is  said  that  there  is  a  practical  distinc- 
tion between  infringement  of  trademarks,  and  other 
means  of  unfair  competition,  in  that  fraud  is  pre- 
sumed in  the  former,  but  must  be  proven  in  the  others. 

149  Hilson  Co.  y.  Foster,  80  Fed.  890. 
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They  are  all  the  same  in  essence,  however,  and  the 
particular  act  of  infringement  upon  customary  trade- 
marks is  no  more  unfair  than  other  acts.  Trademark 
law  does  show  an  interesting  development,  however, 
and  is  an  excellent  illustration  of  the  change  from  the 
class  of  wrongs,  where  intention  is  the  essential  fea- 
ture to  be  proven,  over  to  that  class  where  the  act 
itself  is  all  that  need  be  shown,  and  fraud  and  dam- 
age are  presumed.  This  process  of  change  and  ad- 
vancement has  been  discussed  in  our  attempt  to  dis- 
cover the  common  origin  of  all  torts  which  binds  the 
subject  into  one  harmonious  whole.*'®  For  a  long 
time  the  courts  wavered  backward  and  forward  over 
the  rights  in  trademarks  and  trade  names,  until,  by 
dint  of  persistent  effort  on  the  part  of  parties  injured 
by  infringement  and  repeated  adjudications,  it  has 
been  perceived  that  infringements  of  certain  classes 
of  marks  under  certain  conditions  are  almost  invaria- 
bly accompanied  by  fraud  and  injurious  effects  upon 
the  one  having  established  the  association  of  the  mark 
with  his  business.  So  that  at  the  present  time  any 
imitation  of  any  mark  which  may  be  strictly  known 
as  a  trademark  may  be  punished  by  an  action  in  dam- 
ages, without  proof  of  any  actual  intention  to  injure 
or  any  actual  injury.*'* 

The  law  having  recognized  the  right  to  the  exclusive 
use  of  technical  trademarks,  by  punishing  any  use 
thereof  by  others  than  the  one  creating  them,  there 

ISO  Ante,  c.  1,  eec.  10. 

iBi  Carroll  v.  Brtheller,  1  Fed.  688;  FlUey  v.  Fassett,  44  Mo.  168, 
100  Am.  Dec.  2T6;  Blackwell  v.  Wright,  73  N.  C.  310;  Holmes, 
Booth  &  Hayden  t.  Holmes,  Booth  &  Atwood  Mfg.  Ck).,  37  Conn. 
278,  9  Am.  Rep.  324;  Shaw  v.  Pilling,  175  Pa.  St.  78,  34  Atl.  446; 
McLean  v.  Fleming,  96  U.  S.  246;  G.  F.  Simmons  Medical  Co.  v. 
Mansfield  Drug  Co.,  93  Tenn.  84,  23  S.  W.  165;  Boston  Dlatite  Co. 
V.  Florence  Mfg.  Co.,  114  Mass.  69,  19  Am.  Rep.  310;  Lawrence 
Mfg.  Co.  V.  Tennessee  Mfg.  Co.,  138  U.  S.  587,  11  Sup.  Ot  Rep.  396? 
Chnrch  &  Dwight  v.  Russ,  99  Fed.  276. 
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has  sprung  up  therein  a  property  right ^'*  Hence,  we 
treat  this  subject  in  this  place,  rather  than  in  con- 
nection with  strikes,  boycotts  and  monopolies,  other 
methods  of  unfair  competition.**^ 

§  646.    The  Right  to  Use  Trademarks— How  Acquired. 

While  the  right  to  the  exclusive  use  of  trademarks  is 
a  property  right,  and  in  no  wise  depends  upon  statu- 
tory enactment  for  its  existence,  Congress  and  the 
legislatures  of  the  various  states  have  seen  fit  to  legis- 
late concerning  them.  The  effect  of  congressional 
enactments  is  limited  to  the  protection  of  trademarks 
in  the  territories  and  in  commerce  with  Indian  tribes 
and  between  the  states.  The  regulation  of  interstate 
commerce  gives  to  the  national  government  extensive 
influence,  but  its  provisions  as  to  trademarks  and 
their  registration  under  federal  statutes  do  not,  at  the 
present  time,  afford  any  peculiarly  effective  means  of 
control.  The  state  statutes  are  of  more  importance  in 
protecting  trademarks,  as  in  many  instances  penal 
punishment  or  multiple  damages  and  forfeiture  are 
meted  out  to  infringers. 

The  statutes,  even  though  making  registration  pub- 
lic notice  of  the  property  rights  in  trademarks,  do  not 
create  such  property.  At  the  most  they  can  be  con- 
sidered as  substitutes  of  the  common-law  require- 
ment of  public  user.     Such  user  was  necessary  that 

1S2  "Property  consists  of  those  things  which  belong  to  us  by 
that  exclusiye  right  which  enables  ns  to  exclude  all  others  from 
having  anything  to  do  with  them":  Toledo  Bank  y.  Bond,  1  Ohio 
St.  623. 

158  That  a  trademark  Is  treated  as  property,  see  lAwrence  Mfg. 
Co.  V.  Tennessee  Mfg.  Co.,  138  U.  S.  537,  11  Sup.  Ct  Rep.  396; 
Bass,  Ratcliffe  &  Gretton  (Ltd.)  v.  Feigenspan,  96  Fed.  206;  Dct- 
ringer  v.  Plate,  29  Cal.  292,  87  Am.  Dec.  170;  Sarraain  v.  W.  R. 
Irby  Cigar  Co.,  93  Fed.  624;  Trademark  Cases,  100  U.  8.  82;  Boston 
Dlatite  Co.  v.  Florence  Mfg.  Co.,  114  Mass.  60,  19  Am.  Rep.  310. 
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the  public  mi^ht  have  knowledge  of  the  connection 
between  the  mark  and  its  alleged  owner.  The  regis- 
tration required  by  statute  takes  the  place  of  this  pub- 
lic user,  and  constitutes  notice  to  the  world  of  the 
owner's  claim  to  the  mark. 

§  647.  Trademark  Defined— Characteristics.— To  en- 
title one^  who  has  originated  some  mark  by  which  he 
intends  to  identify  all  matter  sent  from  his  hands,  to 
a  proi)erty  right  in  such  mark  or  symbol  it  must  pos- 
sess a  number  of  characteristics.  The  idea  aimed  at 
in  prescribing  these  essential  requirements  before  a 
property  right  is  deemed  to  be  created  in  such  mark, 
is  that  the  mark  shall  be  such  a  one  as  to  make  it 
practically  impossible  for  another  than  the  original 
user  to  employ  it  without  a  fraudulent  intent.  When 
all  the  characteristics  of  a  trademark  are  present,  the 
symbol  will  be  seen  to  be  such  a  one  that  its  use  by 
anyone  but  the  owner  can  scarcely  ever  be  without  an 
intent  to  injure  the  good-will  of  such  owner. 

As  defined  by  Kerby,  **a  trademark  is  a  symbol 
which  is  applied  or  attached  to  goods  offered  for  sale 
in  the  market,  so  as  to  distinguish  them  from  similar 
goods,  and  to  identify  them  with  a  particular  trader 
or  with  his  successors  as  the  owners  of  a  particular 
business,  as  being  made,  worked  upon,  imported,  se- 
lected, certified  or  sold  by  him  or  them,  or  which  has 
been  properly  registered.'^  ***  He  also  adds  that  the 
emphasis  should  be  placed  upon  the  element  of  pub- 
lic user.***  To  this  definition  must  be  added  two 
other  elements,  if  the  symbol  used  is  a  word,  before  a 

154  Kerby  on  Law  of  Trademarkfl,  2d  ed..  24. 

IBB  "It  wonld,  perhaps,  have  been  clearer  to  have  stated  the  defi- 
nition in  the  foUowini^  form:  "A  trademark  1b  a  symbol  which  is 
publicly  used  as  the  trademark  of  a  particular  trade,  or  is  prop- 
erly registered  as  such  under  the  act,"  so  as  to  lay  stress  upon  the 
element  of  public  user  which  creates  the  trademark,  and  to  which 
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property  right  therein  can  be  created.  The  name 
used  must  be  truthful,  if  not  a  mere  arbitrary  com- 
bination of  letters  or  words,  and  must  not  be  a  generic 
term. 

In  the  first  place,  then,  while  the  purpose  for  which 
a  trademark  is  employed  is,  as  said  before,  to  distin- 
guish one's  goods  from  those  of  his  rival  and  identify 
them  with  himself  to  indicate  that  his  skill  and  judg- 
ment have  been  exercised  in  their  selection  or  produc- 
tion, this  purpose  cannot  be  effected  until  there  has 
been  acquired  an  exclusive  right  to  the  use  of  the 
mark,  a  property  right  therein.  To  create  such  a 
right  it  is  not  enough  that  a  merchant  adopt  the  mark 
as  his  own;  it  is  essential  that  he  use  it  upon  goods 
sold  in  public  markets,  and  that  he  be  the  first  to  ap- 
propriate it  to  such  public  use.**"*  No  length  of  time 
or  great  number  of  sales  is  necessary  to  create  the 
right  to  exclusive  control,^*''  but  it  is  essential  that 
the  mark  be  employed  in  such  a  manner  as  to  indicate 
that  it  is  intended  to  be  appropriated  as  a  trade- 
mark.**^ 

§  648.    Trademarks  —  Characteristics  —Continued.— 

Again,  as  we  have  said,  the  mark  must  be  truthful. 
The  tradesman  will  not  be  protected  in  a  goodwill 
created  by  false  representations  in  a  trademark.^"* 

registration  is  by  statute  to  be  deemed  eqniyalent,  and  to  have 
added  a  definition  of  public  user  to  the  effect  eu^srested  in  the 
definition  selected":  Kerby  on  Law  of  Trademarks^  2d  ed.,  24. 

156  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  460,  14  Sup.  Ct  Rep. 
151;  Shaver  v.  Shaver,  54  Iowa,  208,  37  Am.  Rep.  194,  6  N.  W.  188; 
Schneider  v.  Williams,  44  N.  J.  Bq.  3dl,  14  Atl.  812;  Derringer  v. 
Plate,  29  Cal.  292,  87  Am.  Dec.  170;  Tetlow  v.  Tappan,  85  Fed.  774; 
Levy  V.  Waitt,  61  Fed.  1008;  Trademark  Cases,  100  U.  S.  82. 

167  Shaver  v.  Shaver,  54  Iowa,  208,  37  Am.  Rep.  194,  6  N.  W. 
188;  Levy  v.  Waitt,  61  Fed.  1008. 

168  Kipling  V.  G.  P.  Putnam's  Sons,  120  Fed.  631. 

16»  Laird  v.  Wilder,  2  Bush,  131,  15  Am.  Rep.  707;  Council  v. 
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-Fop  instaDce,  a  trademark  reading  "Atwood^s  Genuine 
Physical  Jaundice  Bitters,  Georgetown,  Mass.,"  used 
by  a  firm  in  New  York  on  medicine  manufactured 
there,  was  denied  protection  by  the  United  States 
^supreme  court^*^  So  a  trademark  implying  that  a 
medicine  was  made  from  the  *'syrup  of  figs,"  when  in 
fact  figs  were  not  used  in  making  the  compound  sold 
under  that  name,  was  not  protected  as  a  valid  and 
fair  trademark.*^ 

Lastly,  generic  terms  will  not  be  protected.  Words 
of  general  use  and  comprehensive  meaning  should  not 
be  allowed  to  be  monopolized  by  any  individual  or 
•concern  as  a  trademark  so  as  to  exclude  others  from 
using  them  to  designate  their  wares  even  of  a  simi- 
lar nature.  Three  groups  of  words  have  been 
singled  out  by  the  courts,  but  it  would  seem  unrea- 
43onable  to  allow  the  use  of  all  other  words  to  be 
monopolized,  or  to  refuse  to  permit  the  use  of  any 
word  within  these  cla^sses.  The  true  criterion 
should  be,  whether  or  not  the  words  are  such  as  that 
their  use  in  the  same  or  similar  connection  by  others 
would  be  almost  conclusively  fraudulent.  The 
'Classes  usually  described  as  generic  are,  first,  proper 
names,  which  of  necessity  may  be  used  by  all  who 
are  entitled  to  bear  the  name.***  But  the  use  of  a 
proper  name  is  limited  to  those  who  are  so  entitled 
to  bear  it.*®*    Second,  are  geographical  names,  for 

Reed»  128  Mass.  477,  36  Am.  Rep.  290;  Hoxie  y.  Cheney,  148  Mass. 
682,  68  Am.  Rep.  149,  10  N.  E.  713;  Palmer  y.  Harris,  60  Pa.  St 
166,  100  Am.  Dec.  567;  Parlett  v.  Gnggenhelmer,  67  Md.  674,  1  Am. 
St  Rep.  416,  10  Atl.  81;  California  Syrop  of  Pigs  Co.  y.  Steams,  73 
Fed.  812;  Bnckland  y.  Rice,  40  Ohio  St  626;  Manhattan  Medicine 
<3o.  y.  Wood,  108  U.  S.  218,  2  Snp.  Ct  Rep.  436. 

160  Manhattan  Medicine  Co.  y.  Wood,  108  U.  S.  218,  2  Sup.  Ct. 
Hep.  486. 

i«i  California  Syrnp  of  Pigs  Co.  y.  Stearns,  73  Fed.  812. 

162  Sebastian   on  Trademarks,   23. 

168  See  sec.  650,  post. 
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it  is  clear  that  all  firms  whose  places  of  business  are 
in  the  district  whose  name  is  used    are  entitled  to 
use  the  same.***    For  instance,  ^H^ackawanna"  as  a 
trademark   of   a  coal  company,***  "United   States" 
for  dental  rooms,***  *^ American,"  on  sardines,**''  "El- 
gin," as   a  trademark  for  watches,***    and    **New 
York"  on   glass,***  have  been  held  invalid  because 
they  are  geographical   names.    The  proper   names, 
"Johnson,"  *^*       "Richardson,"  *^*       "Quenther,"  *^ 
"Clark,"  *^       "A.      J.      White,"  *^*       "Faber,"  *'« 
**Meneely," *'^  and  "Brown,"*''''  have  been   decided 
to  be  generic  terms.    But  here,  also,  a  limitation  is 
to  be  observed  whose  basis  is  the  test  above  given, 
for,  where  one  firm  owns  the  locality  whose  name  is 
used,  no  other  has  a  right  to  the  use  of   the  same. 
Such  use  by  others  could  scarcely  help  being  fraudu- 
lent.*''*   Again,  descriptive  words  are  deemed  gen- 
eric, and  all  matters  which  are  capable  of  bearing 
the  description  of  such  term  may  be  sold  thereunder 

164  Delaware  &  Hndson  Canal  Co.  v.  Clark,  13  Wall.  311. 
166  Delaware  etc.  Canal  Co.  v.  Clark,  13  Wall.  311. 

166  Oady  ▼.  Schnltz,  19  R.  I.  193,  61  Am.  St  Rep,  763,  82  AtL 
915. 

167  Re  American  Sardine  Co.,  3  Off.  Oaz.  495. 

168  Illinois  Watch  Case  Co.  y.  Blgin  National  Watch  Co.,  94  Fed. 

667. 

169  Stokea  y.  Landgraff,  17  Barb.  608. 

170  Re  Johnson,  2  Off.  Gaz.  315. 

171  Re  Richardson,  3  Off.  Gas.  120. 

172  Ex  parte  Guenther  Milling  Co.,  86  Off.  Gas.  1986. 
178  Clark  y.  Clark,  25  Barb.  76. 

174  Comstock  y.  White,  18  How.  Pr.  421. 

175  Faber  y.  Faber,  49  Barb.  857. 

176  Meneely  y.  Meneely,  62  N.  Y.  427,  20  Am.  Rep.  489. 

177  Brown  Chemical  Co.  y.  Meyer,  139  U.  S.  691,  11  Sup.  Ct 
Rep.  625. 

178  Congress  etc.  Spring  Co.  v.  Hlghrock  Congress  Spring  Co.. 
45  N.  Y.  291,  6  Am.  Rep.  87;  Northcutt  y.  Turney,  101  Ky.  814,  41 
S.  W.  21;  Carlsbad  y.  Kutnow,  71  Fed.  167. 
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without  infringing  upon  its  use  by  the  first  appro* 
priator.^"^  Words  which  denote  characteristics, 
qualities,  class,  style,  grade  or  composition  of  an 
article  are  those  usually  included  in  this  class.  But, 
applying  the  test,  if  words  ordinarily  coming  with- 
in this  group  be  used  in  a  new  and  distinctly  original 
sense,  so  that  any  use  of  them  in  the  same  sense  by 
others  will  be  presumed  to  be  with  an  intent  to  cap- 
ture trade  from  the  original  user,  their  use  in  such 
new  and  original  sense  will  be  protected.^®® 

The  following  descriptive  terms  have  been  denied 
exclusive  protection:  **Health  preserving,*'  as  ap- 
plied to  corsets;  **^  "Headache  Wafers" ;  *®*  "Ferro- 
phosphorated  Elixir  of  Calisava  Bark";*®'  "Sarsa- 
parilla  and  Iron";*®*  "Cough  Remedy";*®*  "Gold 
Medal"; *®®  "Hydro-Bromo  Mint";*®''  "Rock  and 
Rye";  *®®  and  "Cylinder."*®® 

§  649.  Trademarks— Infringements  and  Their  Reme- 
dies.—When  one  has  adopted  any  symbol,  or  name, 
not  excluded  as  being  a  geographical,  proper  or  gen- 
eric term,  as  a  trademark,  and  has  used  it  upon 
goods  placed  before  the  public  for  sale,  as  shown  in 
the  previous  section,  his  property  right  is  infringed 

179  I/awrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  138  U.  S.  637,  11 

Sup.  Ct.  Rep.  396. 

180  Osgood  V.  Allen,  1  Holmes,  185,  Fed.  Cas.  No.  10.603. 

181  Ball  V.  Slegel.  116  111.  137,  56  Am.  Rep.  766,  4  N.  E.  667. 

182  Gessler  v.  Grleb,  80  Wis.  21,  27  Am.  St.  Rep.  20,  48  N.  W. 

1098. 

183  Caswell  V.  Davis,  58  N.  Y.  223,  17  Am.  Rep.  233. 

184  Schmidt  v.  Brleg,  100  Cal.  672,  35  Pac.  623. 

185  Oilman  v.  Hunnewell,  122  Mass.  139. 

186  Taylor  v.  Gillies,  59  N.  Y.  331,  17  Am.  Rep.  833. 

187  Ex  parte  Spayd,  86  Off.  Gaz.  631. 

188  Van  Bell  v.  Prescott,  82  N.  Y.  630. 

189  Xjamont  v.  L«edy,  88  Fed.  72. 
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upon  by  anyone  who  uses  the  same  op  similar  symbol 
or  name  npon  similar  goods,  and  an  action  ex  delicto 
will  lie  for  the  injury  to  his  good-will.     Infringement 
of  trademarks  and  other  species  of  unfair  competi- 
tion of  kindred  nature,  which  do  not  constitute  in- 
juries to  technical  property  rights,  but   arise   from 
imitation  and  adoption  of   methods  of   carrying  od 
business,  are  torts  of  specially  injurious  character- 
istics.   The  results  of  these  classes  of  wrongs  are 
far-reaching,  and  often  of  indeterminate  and  inter- 
minable effect.     The  actual  quantities  of  goods  sold 
under  the  infringement  frequently  constitutes  but  a 
small  portion  of  the  loss  consequent  upon  the  unfair 
competition.     Spurious  articles  of  an  inferior  qual- 
ity are  foisted  upon  the  public,  and  confidence  in  the 
one  wronged  is  so  shaken  that  he  is  long  in  regain- 
ing it,  and  it  may  perhaps  never  be  fully  recovered* 
Uence  the  remedies,  of  money  damages  and  injunc- 
tion, or  even  confiscation  of  plates  and  other  mate- 
rials,  for   infringement   are   frequently   inadequate 
punishment  for  one  who  has  intentionally  made  use 
of  another's  reputation,  good-will  and  trademark  for 
his  own  gain. 

To  constitute  infringement  of  a  trademark,  as 
with  a  patented  design,  it  is  not  necessary  that 
the  original  be  exactly  duplicated.  A  counter- 
feit is  of  course  wrongful,  but  if  the  varia- 
tions are  in  minor  details,  which  have  the  mark, 
symbol  or  name  in  such  a  shape  as  to  deceive  the 
ordinary  purchaser  of  the  class  of  persons  who  are 
expected  to  be  reached,  this  is  enough.^®®  Thus,^ 
where  one  firm  adopts  a  red  Greek  cross  as  a  trade- 

190  CoUinsplatt  v.  Finlaysan,  88  Fed.  688;  N.  K.  Fairbanks  Co. 
V.  R.  W.  Bell  Mfg.  Co.,  77  Fed.  869;  McLean  v.  Fleming,  96  U.  S. 
245;  Popham  v.  Cole,  66  N.  Y.  60,  2S  Am.  Rep.  22;  Oilman  v.  Hnnne- 
well.  122  Mass.  139;  Blackwell  v.  Wright,  73  N.  C.  310. 
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mark  for  plasters,  the  same  becoming  known  as  the 
"Red  Cross  Plasters,"  it  is  wrongful  for  another  to 
place  plasters  on  sale  under  the  trademark  of  a  red 
Maltese  cross,  or  a  cross  with  a  red  center/®^  Other 
infringements  might  be  taken  up,  but  space  forbids; 
the  reader  is  referred  to  the  texts  mentioned  in  the 
note/®*  Among  names  which  have  been  infringed  may 
be  mentioned,  "Sorosis,"  by  "Sartoris";*»»  "Gold 
Dust/^  by  "Gold  Drop'^;*®*  "Electro-Silicon,"  by  "Elec- 
tric-Silicon";*®* "Mechanics'  Store,"  by  "Mechanical 
Store"; *®«   "Portland,"   by   "Famous   Portland";*®'' 

"German  Household  Dyes,"  by  "Excellent  German 
Household  Dyes."*®* 

As  the  probability  of  deception  is  the  test 
of  infringement,  it  is  clear  that,  when  the  mark 
claimed  to  be  pirated  is  used  on  an  essentially  dif- 
ferent class  of  goods  than  those  in  connection  with 
which  the  prior  user  employed  it,  there  has  been  no 
infringement,*®®  though  there  may  be  an  unfair  use 
of  another's  reputation  and  good-will, 

§  650.    Same  Continued— Use  of  One's  Own  Name.— 

In  his  treatise  on  Unfair  Trade,  Mr.  Hopkins  has  di- 

191  Johneon  v.  Bauer,  82  Fed.  662. 

192  Cox's  Manual  of  Trademark  Cases;  Newby's  Digest  of  Trade^ 
marks;  Hopkins  on  Unfair  Trade. 

198  Little  v.  Kellum.  100  Fed.  353. 

194  N.  K.  Falrbank  Co.  y.  Luckel,  King  and  Cake  Soap  Co.,  102 
Fed.  327. 
196  Electro-Silicon  Co.  v.  Trask,  59  How.  Pr.  189. 

196  Welnstock,  Lubln  &  Co.  y.  Marks,  109  Cal.  529,  60  Am.  St. 
Rep.  57,  42  Pac.  142. 

197  Van  Horn  y.  Coogan,  62  N.  J.  Bq.  380,  28  Atl.  788. 

198  Opperman  v.  Waterman,  94  Wis.  583,  69  N.  W.  569. 

199'  Air  Brush  Mfg.  Co.  y.  Thayer,  84  Fed.  640;  Colman  v.  Crump, 
70  N.  Y.  573;  Collins  Co.  y.  Oliver  Ames  &  Sons,  18  Fed.  561; 
6e<Mrge  y.  Smith,  52  Fed.  830;  Bass,  Ratcllffe  &  Gretton  y.  Felgen- 
spam,  96  Fed.  206;  Church  &  Dwlght  Co.  y.  Russ,  99  Fed.  276. 
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Tided  the  use  of  proper  names  as  trademark  and  the 
question  of  infringement  thereby  into  four  parts. 
First,  are  the  instances  in  which  one  uses  his  own 
name  in  good  faith  and  without  any  intention  of  de- 
riving advantage  from  the  good-will  built  up  by  an- 
other around  such  name.  Here  there  is  no 
wrong.*^  Second,  those  instances  in  which  one  in- 
tentionally uses  his  own  name  in  such  a  manner  as 
to  lead  purchasers  to  believe  his  goods  to  be  those  of 
another  give  rise  to  actions  in  tort.*®^  Third,  are 
the  cases  of  the  adoption  of  a  corporate  name  con- 
taining a  proper  name  selected  with  the  willful  in- 
tention of  deceiving  the  public. 

These  are  wrongs  ex  delicto^  whether  the  name 
adopted  is  the  name  of  a  hona  fide  member  of  the 
corporation  or  not.*^  The  last  class  is  composed  of 
the  instances  where  one  has  obtained,  with  a  fraudu- 
lent intention,  the  right  to  use  the  name  of  another 
as  a  firm  name  or  trademark.*®*  Even  where  one  is 
rightfully  entitled  to  the  use  of  a  certain  name,  be- 
cause it  is  his  own  or  has  been  assigned  to  him  to- 
gether with  a  business,  it  is  necessary  that  he  do  not 

100  See  Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  WO,  11  Snp.  Ct. 
Bep.  625;  Wm.  Bopers  Mfar.  Co.  v.  Boprers,  84  Fed.  639:  Carmichel 
T.  Latimer.  11  B.  I.  305,  23  Am.  Bep.  481;  Drnmmond  Tobacco  Co. 
V.  Bandle,  114  111.  412,  2  N.  E.  536;  Oilman  ▼.  Hmmewell  122 
Mass.  139. 

201  Stonebraker  v.  Stonebraker,  33  Md.  252;  Baker  &  Co.  ▼. 
Baker,  77  Fed.  ISl;  Holmes,  Booth  &  Haydens  t.  The  Holmes^ 
BiX>th  &  Atwood  Co.,  37  Conn.  278,  9  Am.  Bep.  324;  Sharer  v. 
Shaver,  54  Iowa,  208,  37  Am.  Bep.  194,  6  N.  W.  188:  Higglna  Ca 
T.  Hicsrins  Soap  Co..  144  N.  Y.  462,  43  Am.  St  Bep.  769,  39  N.  E. 
41X>:  Fraser  v.  Frazer  Lnbricating  Co.,  121  IlL  147,  2  Am.  St.  Bepu 
73.  13  N.  E.  639. 

20i  HIgjrins  Co.  t.  Higpins  Soap  Co..  144  N.  T.  462.  43  Ani,  St 
Bep.  769,  39  N.  E.  490;  Garrett  t.  T.  H.  Garrett  &  Co.,  78  Fed.  472; 
Stonebraker  t.  Stonebraker,  33  Md.  252. 

SOS  B.  Heinsohe's  Sons  Co.  t.  Baker,  86  Fed.  765.  See  Garrett 
T.  T.  H.  Garrett  &  Co.,  78  Fed.  472. 
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imitate  the  manner  of  the  nse  of  the  same  name  by 
another  likewise  entitled  to  employ  it  as  a  trade- 
mark who  has  previously  adopted  it  for  such  pur- 
pose. The  style  of  lettering  or  surrounding  design 
may  make  such  prior  mark  distinctiye^  and  any  imi- 
tation of  these  characteristics  will  render  the  subse- 
quent mark  an  infringement*^ 

§  651.  Unfair  Competition  and  Infringement  of 
Trademarks  Closely  Identified.— Unfair  imitation  bor- 
ders closely  upon  technical  infringement  of  trade- 
markSy  and  the  line  is  scarcely  ever  observed  by  the 
courts.  Strictly  speaking,  however,  in  the  former 
no  cause  of  action  can  accrue  without  fraud  and 
some  special  damage  being  proved,  while  in  the 
latter  the  mere  fact  of  infringement  is  sufficient  to 
sustain  an  action.*^  The  distinctions  between 
these  classes  of  wrongs  and  the  principles  underly- 
ing them  have  not  been  regarded  until  recently,  and 
in  the  future  we  may  hope  for  clearer  enunciations 
of  the  rules  applicable  to  both  classes.  Many  cases 
which  are  now  classed  under  infringement  and  have 
been  so  decided  really  belong  to  unfair  competition, 
and  some  in  which  redress  has  been  denied  would 
«eem  to  warrant  another  holding  when  considered 
from  the  light  of  the  principles  of  unfair  trade. 
Thus,  imitations  of  the  arrangement  of  words  and 
bands  of  color,  though  different  words  and  different* 
angles  be  used,  have  been  deemed  conflicting,  as  in- 

.W)4  Jenningg  v.  Johnson,  37  Fed.  364;  Landreth  v.  Landreth,  22 
Fed.  41.    See  Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  540.  11  Sup. 

Ct.  Rep.  625. 

206  "In  the  case  of  unfair  competition  the  fraudulent  Intent 
mu8t  be  shown  by  the  evidence  or  be  Inferred  from  the  circum- 
stances, while  in  the  case  of  the  use  by  one  trader  of  the  trademark 
or  trade  symbol  of  a  rlyal  trader,  fraud  will  be  presumed  from  its 
wrongful  use^':  Church  &  Dwlght  t.  Ruse,  d9  Fed.  276. 
TorU,  VoL  n— 80 
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fringements,**^  while,  on  the  other  hand,  a  label  con- 
taining a  picture  of  a  lean  boar  has  been  held  not  an 
infringement  upon  one  consisting  of  a  picture  of  a 
fat  pig.*^  So  while  there  can  be  said  to  be  no 
trademark  possible  in  mere  color,  size  or  shape  of 
goods,*^  yet  imitations  of  these  qualities  may  con- 
stitute unfair  competition  such  as  will  give  rise  to  a 
cause  of  action  in  tort,  for  damages  sustained. 
Again,  while  a  trademark  should  be  limited  to  the 
particular  class  of  material  to  which  it  has  been  ap- 
plied by  the  one  first  adopting  it  before  its  subse- 
quent use  by  another,  it  would  seem  that  its  applica- 
tion to  other  kinds  of  goods  by  such  other  would 
constitute  unfair  competition  if  it  actually  resulted 

in  making  use  of  the  good-will  already  created  by  the 
use  of  the  mark  by  its  originator. 

9M  Anhenser-BuBch  Brewing  Absii.  t.  ClarMe,  26  Fed.  410. 

Wr  Popham  y.  Cole,  66  N.  T.  69,  23  Am.  Bep.  22. 

208  Brill  y.  Singer  Mfg.  Co.,  41  Ohio  St  127,  62  Am.  Bep.  74; 
Ball  y.  Seigel«  116  111.  148,  56  Am.  Bep.  766,  4  N.  B.  667;  Brown  y. 
Doscher,  147  N.  Y.  647,  42  Nl  E.  268;  Cha&  B.  Hirers  Go.  y.  Oon- 
snmers'  Oo.,  100  Fed.  809;  Manhattan  Medicine  Ck>.  t.  Wood,  108 
U.  S.  218,  2  Sup.  Gt  Bep.  486. 
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CJHAPTEB  XLL 
INJTJET  TO  EBAL  PEOPEBTT  BY  NTHSANCB. 

I.    GENERAL  PRINCIPLE& 

f  662.  This  chapter. 

f  06&  Definition— Further   contidered. 

f  664.  The  right  injured  as  dlstingniahed  from  other  nuisances. 

f  666.  Blement  of  care  or  want  of  care— Is  it  inyolyed  in  the 

wrong. 

f  666.  A  public  and  private  Injury. 

I  667.  Prescriptiye  right  to  maintain. 

I  668.  Who  may  complain  of  a  nuisance. 

I  669.  Beversioner  or  remainderman  mfty  sue  for. 

II.    WHO  LIABLE  FOB. 

f  660.    Who  liable  for  nuisance— The  test 

f  661.    Who  liable  continued— Grantee,  when  liable. 

I  662.    Liability  of  owner  leasing  premises  to  tenant— To  tenant 

and  others. 
I  666.    Liability  of  municipal  corporation, 
i  664.    Liability  of  city  for  nuisance  created  and  maintained  by 

others. 

IIL 

f  666.    Nuisances  par  as— And  those  requiring  actual  damages  to 

be  Aiown. 
f  666.    Lawful  business  not  a  nuisance  per  se^-Others  prima  faeie 

nuisances. 
I  667.    Llyery-stables. 
I  668.    Beseryoira. 
§669.    Water  rights— Classes. 
I  670.    Surface  water  defined. 
I  671.    Two  doctrines  adopted  In  this  country  in  respect  to  surftice 

waters— The  common  law  and  ciyil  law. 
f  672.    Same  continued— The  common  law  as  to  surface  water. 
I  678w    Surface  waters— The  ciyil  law. 
f  674.    Construction  of  embankments  on  streams  to  protect  lands 

from  floods. 
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i  675.    BtMemnettn  streams  and  peroolatins  vmten  dUOmg^Ubtd, 
and  exirfalned. 

f  07QL    PerooUtliig  waten. 

f  677.    Altering  or  poUntiiis  percolating  waters. 

f  67&    Subterranean  atreanMw 

I  m^.    Filth  J  deposita. 

I  660.    Riparian  rights  in  streams  and  waterconises— Maj  nafce 
reasonable  use. 

f  661.    Same  continued— Specific  uses— Natural  nses  and  wants. 

I  662.    Specific  nses  of  water  bj  riparian  owners  continued. 

f  683.    Diminishing  fiow  and  changing  chann^  of  stream. 

I  6Si.    Riparian  owner  entitled  to  stream  in  its  original  pvttj — 
Pollution  of  fresh  water  streams. 

I  685.    Pollution  of  streams  bj  municipalities  maintaining  sewengie 
system. 

I  666.    Same — ^Pollution  of  tidal  streams. 

f  687.    Owner  entitled  to  receive  natural  amount  of  water— Dis- 
charge of  unusual  quantities. 

f  688.    Obttmctions  in  navigable  and  floatable  streams. 

f  680.    Obstructioiis  in  naTlgaMe  and  floataMe  streams  continued. 

I  600.    Projections  of  buildings  or  trees  oyer  land  of  another. 

f  601.    Right  of  lateral  support 

f  602.    Owner  has  right  to  his  land  in  its  natural  condition— Ex- 
cavations by  adjacent  owner. 

f  603.    The  duty  to  avoid  injury  to  adjoining  buildings— Arises  how. 

f  601.   Subjacent  support 

I.    GENERAL  PRINCIPLES. 

§  652.  This  Chapter  will  treat  of  such  nnisances  as 
injure  real  property^  those  injuring  health  and  the 
right  to  personal  comfort  and  enjoyment  having  been 
considered  in  a  former  chapter,  under  the  head  of 
^^Injuries  to  the  Person." 

§  653.  Definition— Further  Considered.— A  defini- 
tion of  a  nuisance  has  been  given  in  a  former  chap- 
ter,* 80  that  nothing  further  need  be  said  here,  ex- 
cept with  reference  to  its  application  to  injuries 
to  real  property.  Personal  discomfort  is  so  closely 
connected  with  the  enjoyment  of  property  as  not  to 
be  easily  distinguishable,  for  the  injury  done  to  the 
property  often  relates  or  pertains  to  the  enjoyment 

1  Ante.  c.  28. 
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thereof.  There  are,  of  course,  many  acts  constitut- 
ing a  nuisance  which  amount  to  some  physical  injury 
to  the  land. 

If  any  act,  though  lawful  in  itself,  is  done  in  a 
place  and  in  such  a  way  as  that  it  necessarily  tends 
to  damage  property,  it  is  a  nuisance.  As  a  general 
rule,  the  question  of  care  or  want  of  care  is  not  in- 
volved in  an  action  for  injuries  resulting  from  a 
nuisance.'  A  definition  furnished  by  one  writer,  and 
frequently  adopted  by  courts,  is: 

Every  unlawful  use  by  a  person  of  his  own  prop- 
erty in  such  a  way  as  to  cause  mjury  to  the  property 
rights  of  another,  producing  material  annoyance,  in- 
convenience, discomfort,  or  hurt,  and  every  enjoy- 
ment by  one  of  his  own  property  which  violates  the 
rights  of  another  in  an  essential  degree,  constitutes 
an  actionable  nuisance.^  Nuisances  are  injuries  to 
the  public  or  to  others,  and  not  injuries  or  annoy- 
ances which  a  person  causes  to  himself  and  family.* 

A  nuisance  is  distinguishable  from  trespass,  since 
it  consists  in  a  use  of  one's  own  property  in  such  a 
manner  as  to  cause  injury  to  the  property  or  other 
right  or  interest  of  another.  In  some  respects,  how- 
ever, it  is  similar  to  trespass — in  fact,  some  nuisances 
constituting  trespasses  as  well.  It  is  the  injury,  an- 
noyance, inconvenience,  or  discomfort  thus  occa- 
sioned that  the  law  regards,  and  not  the  particular 
business,  trade,  or  occupation  from  which  these  re- 
sult. A  lawful  as  well  as  unlawful  business  may  be 
carried  on  so  as  to  prove  a  nuisance.  The  law,  in 
this   respect,  looks  with  an  impartial   eye  upon  all 

J  Laflin  etc.  P.  Co.   ▼.  Tearney,    131    III.  322,    19    Am.  St.    Rep: 

34,  23  N.  B.  389. 

3  Metz^r  V.  Hochreln,  107  Wis.  267,  81  Am.  St  Rep.  841,  83  N. 
W.  308;  Wood  on  Nuisance,  sec.  1. 

4  State  y.  Hood,  122  N.  0.  1092,  66  Am.  St  Rep.  743,  29  S.  E. 
962. 
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OBefiil  trades,  YOcatioiiB,  and  profefssions.  A  refer- 
ence to  the  decided  cases  will  aid  in  showing  the  na- 
ture, kind,  and  extent  of  the  injnry  necessary  to  ren- 
der a  party  liable  for  maintaining  a  nnisance,  and 
wliat  acts  committed  and  what  trades  and  occupa- 
tions have  been  held  to  be  so  conducted  as  to  con- 
stitute nuisances. 


§  664.    The  Right  Injured  as  Distinguished  from  Other 

Nuisances. — Wrongs  coming  within  the  class  of  nui- 
sances injure  three  separate  and  distinct  legal  rights: 
].  Health;  2.  Personal  comfort;  and  3.  Property 
rights.  The  last  only  remains  to  be  considered,  the 
others  being  found  at  a  previous  chapter.'  Oonsid- 
eriog  property  rights  in  their  proi>er  sense  and  mean- 
ing, particularly  significant  in  nuisances,  yis.,  the 
right  of  any  person  to  possess,  use,  enjoy,  and  dispose 
of  property,*  it  will  be  found  that  there  are  many 
instances  where  damage  may  be  done  to  the  thing, 
the  tangible  property,  for  which  the  law  affords  no 
redress.  On  the  contrary,  no  legal  right  (and  by 
that  is  meant  one  which  the  law  recognizes  and  sanc- 
tions) can  be  violated  without  being  remedied.  After 
all,  adjective  law  is  the  parent  of  legal  rights,  as  none 
are  recognized  as  legal  rights  save  those  which  find 
an  outlet  in  procedural  law. 

Hence  it  may  be  seen  that  the  actual  thing,  the 
property,  may  be  damaged,  but  not  in  a  way  that  in- 
fringes the  right  thereto.  *Where  no  right  has  been 
invaded,  although  one  may  have  injured  another,  no 
liability  has  been  incurred."  ^  The  property  may  be 
injured  by  a  high  board  fence,  though  erected  through 
malice;*   subterranean   waters   may   be   interfered 

6  Ante,  c.  28. 

6  Ante,  sec.  18,  authorities  cited  in  notes  87  and  39  of  that  sectfoa 

7  Plttsborgh  etc.  Ry.  Ck>.  v.  Bingham,  29  Ohio  St  969,  28  Am. 
Rep.  751. 

8  Letts  T.  Kessler,  54  Ohio  St  73.  42  N.  E.  766. 
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with  by  an  adjacent  owner;*  op  other  like  injuries 
may  be  done,  but  they  are  damnum  absque  injuria. 
^J^his  shows  the  importance  of  the  separation  of  the 
right  from  its  object. 

The  right  to  enjoy  health  is  one  right,  the  right  to 
peace  and  personal  comfort  is  another,  and  the  right 
to  enjoy  and  use  property,  and  not  to  have  its  use  or 
value  impaired  or  destroyed,  is  a  third  right  injured 
by  nuisance..  The  objects  of  the  legal  rights,  pertain- 
ing as  they  do  to  the  person  and  to  property,  the 
reader  may  thus  readily  perceive  why  we  have 
treated  the  wrong  according  to  the  nature  of  the 
primary  right  violated. 

§  655.  Element  of  Care  or  Want  of  Care— Is  It  In- 
volved In  the  Wrong. — Some  violations  of  rights  which 
constitute  the  wrong  of  nuisance  do  not  involve  the 
•  element  of  care,  while  others  do. 

Quite  a  number  of  the  acts  ordinarily  classed  un- 
der this  head,  which  injure  the  right,  having  for  their 
object  security  of  the  person,  are  characterized  by 
lack  of  care  or  precaution,  such  as  blasting,  or  the 
use  of  explosives.*®  So  a  condition  of  property  en- 
dangering the  safety  of  the  person  may  be  brought 
about  by  negligence,  though  the  latter  will  not  be 
the  gist  of  the  action.** 

On  the  contrary,  the  major  portion  of  the  nuisances 
causing  injury  to  the  right  of  property  will  not  be 
found  to  involve  the  question  of  care  or  prudence  on 
the  part  of  the  wrongdoer.  The  gist  of  the  right  of 
action  is  actual  injury  to  the  property  which  inter- 
feres with  its  use  and  enjoyment.  "As  a  general 
rule,  the  question  of  care  or  want  of  care  is  not  in- 
volved in  an  action  for  injuries  resulting  from  a  nui- 

•  See  sec.  678. 

10  Anrte,  c.  20. 

11  ViUiLire  of  Cardlngton  v.  Fredericks.  46  Ohio  St.  442.  21  N.  E. 
766. 
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sance;  consequently,  if  actual  injury  results  from  the 
keeping  of  gunpowder,  the  person  keeping  it  will  be 
liable,  even  though  the  explosion  is  not  chargeable 
to  his  persona)  negligence/'  ^  So,  where  anything 
has  been  cast  upon  the  property  of  another  from 
blasting,  even  though  great  care  is  exercised,  there 
is  a  liability.^*  So  one  who  stores  nitroglycerin, 
recognized  as  highly  explosive  and  dangerous,  is  lia- 
ble for  injuries  caused  to  surrounding  property  by 
its  exploding,  although  he  neither  violates  any  pro- 
visions of  the  law  regulating  its  storage,  nor  is 
chargeable  with  negligence  contributing  to  the  ex- 
plosion.** So  many  other  nuisances  causing  injury 
to  property  rights  are  absolute,  as  will  appear 
throughout  this  chapter. 

§  656.    A  Public  and  Private  Injury.— A  nuisance 

may  be  both  a  public  and  private  wrong  or  injury. 
The  old  theory  of  the  public  wrong  was  that  a  com- 
mon or  public  nuisance  signified  anything  that  work- 
eth  hurt  or  inconvenience  or  damage  to  the  king's 
subjects,  the  one  maintaining  the  same  being  liable 
to  indictment.**'^  It  is  a  public  nuisance  if  it  annoys 
any  part  of  the  people  in  the  locality  who  necessarily 
come  in  contact  with  it.**  A  private  nuisance  is 
anything  done  to  the  hurt  or  annoyance  of  the  lands, 
tenements,  or  hereditaments  of  another.  Any  un* 
warrantable,  unreasonable,  or  unlawful  use  by  a  per- 
son of  his  own  property,  real  and  personal,  to  the 

12  Laflln  &  Rand  Powder  Go.  v.  Tearney,  131  111.  322,  19  Am.  St 
Rep.  34,  23  N.  E.  389. 

18  Hay  V.  Cohoes  Co.,  2  N.  T.  159,  61  Am.  Dec  279;  Tremain  ▼. 
Gohoes  Co.,  2  N.  Y.  163,  51  Am.  Dec.  2S4;  Tiffin  y.  McCormack,  31 
Ohio  St  638.  32  Am.  Rep.  408. 

14  Bradford  Glycerin  Co.  y.  St  Mary's  Woolen  Mfg.  Go.,  60  Ohio 
St  560,  71  Am.  St  Rep.  740,  54  N.  B.  528. 

15  3  Blackstone^s  Commentaries,  sec.  216;  Webb's  Pollock  oo 
Torts,  484;  1  Wood  on  Nuisances,  sec.  14. 

i«  Hackney  y.  titate,  8  Ind.  496. 
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injury  of  another^  is  a  private  nuisance,*''  That 
there  is  a  private  nuisance,  one  which  in  no  way  af- 
fects the  public,  but  concerns  only  single  individu- 
als, there  is  no  doubt*®  Thus,  malicious  and  willful 
acts  for  the  purpose  of  annoying  a  neighbor,  making 
his  home  uncomfortable,  amounts  to  a  private  nui- 
sance, remediable  at  the  instigation  of  the  one  suffer- 
ing.*® 

But  the  public  nuisance  may  also  constitute  a  pri- 
vate nuisance,  the  dilBference  between  them  not  being 
in  the  nature  or  character  of  the  act,  the  distinction 
being  only  in  the  way  it  affects  the  public  and  the  in- 
dividual. It  is  private  only  because  the  individual, 
as  distinguished  from  the  public,  has  been  specially 
injured.^  It  is  fundamental  that  an  individual  can 
only  complain  of  a  public  nuisance  when  he  has  sus- 
tained some  particular  loss  or  damage  beyond  that 
suffered  by  him  in  common  with  all  others  affected.** 

§  657.    Prescriptive  Right  to  Maintain.— It  is  well 

settled  that  time  cannot  legalize  a  public  nuisance; 
no  right  to  maintain  a  public  nuisance  can  be  ac- 
quired by  prescription.^    This  rule  applies  to  a  pri- 

17  LBflln  &  Band  Powder  Go.  y.  Tearney,  131  111.  822,  19  Am.  St 
Rep.  34,  23  N.  B.  389;  Heeg  v.  Licht,  80  N.  Y.  579,  36  Am.  Rep.  654. 
A  powder  magazine  may  constitute  a  nnteance,  even  though  It  only 
affects  one. person:  Emory  y.  Hazard  Powder  Co.,  22  S.  O.  476,  53 
Am.  Rep.  730. 

18  Id. 

19  Medford  y.  Levy,  31  W.  Va.  649,  13  Am.  St.  Rep.  887,  8  S. 
E.  302;  1  Wood  on  Nuisance,  sec.  15. 

20  Kinney  y.  Koopman,  116  Ala.  310,  67  Am.  St.  Rep.  119,  22 
South.  593. 

21  Knowles  v.  Pennsylvania  R.  R.  Co.,  175  Pa.  St  623,  52  Am. 
St  Rep.  860,  34  Atl.  974;  Wylie  v.  El  wood,  134  111.  281,  23  Am  St 
Rep.  673,  note,  24  N.  B.  570;  Zettel  v.  West  Bend,  79  Wis.  316,  24 
Am.  St  Rep.  716,  note,  48  N.  W.  379. 

22  21  Encyclopedia,  73,  cases  note  4;  Mills  y.  Hall,  9  Wend.  315, 
24  Am.  Dec.  160;  Ashbrook  v.  Commonwealth,  1  Bush,  139,  89  Am. 
Dec.  616;  Wright  y.  Moore,  38  Ala.  593,  82  Am.  Dec.  731;  Veazle  v. 
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Tate    action    bronght   by  an    indiyidaal,  snstaininj^ 
special  damage  from  a  public  nniaance.^ 

It  is  otherwise  as  to  a  private  nuisance,  it  bein^ 
possible  to  gain  a  right  by  user  to  maintain  this  kind 
of  a  nuisance.  The  reasons  for  this  are  plain.  A 
private  nuisance  injuring  merely  some  private  right 
of  property,  such  as  hurt  or  annoyance  to  lands,  or 
any  unreasonable  use  by  a  person  of  his  own  prop- 
erty to  the  injury  of  another,  it  follows  that  ac- 
quiescence on  the  part  of  the  injured  party  will 
constitute  a  waiver.  The  use  that  will  give  a  pre- 
scriptive right  to  maintain  a  private  nuisance  must 
be  adverse,  under  a  claim  of  right,  uninterrupted,  and 
continuous,  for  the  required  time,  twenty  or  twenty- 
one  years,  with  the  knowledge  and  acquiescence  of 
the  party  whose  right  is  invaded.** 

§  658.    Who  may  Complain  of  a  Nuisance.— The  state 

or  county  legal  officer — ^i.  e.,  attorney  general  or 
county  prosecutor,  may  institute  an  action  to  restrain 
or  enjoin  the  continuance  of  a  public  nuisance,  and 
this,  too,  without  the  information  of  a  private  rela- 
tor.**^ An  individual  cannot  complain  of  a  public 
nuisance  unless  he  has  suffered,  or  will  suffer,  some 
special  damage  different  from  that  suffered  by  the 

Dwinel,  50  Me.  479;  People  t.  Gold  Run  etc.,  06  GaL  ISS,  56  Am. 
Rep.  80;  Rhodes  v.  Whitehead,  27  Tex.  801,  84  Am.  Dec.  631. 

28  Woodruff  y.  North  Bloomfleld  Gravel  Min.  Co.,  9  Saw.  44L 

24  North  Point  Consolidated  In*.  Go.  v.  Utah  St  -Salt  Lake  Ganal 
Go.,  16  IWah,  246,  67  Am.  St  Rep.  607,  52  Pac.  168;  Gampbell  v.  Sea- 
man, 63  N.  Y.  668,  20  Am.  Rep.  567;  Totel  y.  Bonnefoy,  123  IlL  663, 
5  Am.  St  Rep.  570,  14  N.  B.  689. 

29  People  y.  Truckee  Lumber  Go.,  116  Gal.  807,  58  Am.  St  Rep. 
183,  48  Pac.  374;  Commonwealth  y.  Pittabnrgh  etc  R.  Go.,  24  Pa. 
St  159,  62  Am.  Dec.  372. 
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general  public.^®    The  individual   injured   can  com- 
plain only  of  a  private  injury. 


27 


§  659.    Reversioner  or  Remainderman  may  Sue  for.— 

In  some  instances  the  creation  of  a  nuisance  may 
injure  the  rights  of  a  reversioner  or  remainderman, 
in  such  a  way  as  to  entitle  either  to  institute  and 
maintain  an  action  therefor  at  once,  though  the  par- 
ticular estate  is  not  ended,  and  though  the  rever- 
sioner or  remainderman  has  not  come  into  the  pos- 
session of  the  estate.  Two  considerations  enter  into 
the  existence  of  this  right  .First,  it  is  the  rule,  ac- 
cording to  some  authority,  that  the  statute  of  lim- 
itation runs  against  a  permanent  nuisance  from  its 
creation,^  and  hence  there  is  danger  of  the  encroach- 
ment on  the  inheritance  ripening  into  a  right,  where 
the  reversioner  or  remainderman  has  knowledge  of 
it.*®  It  would  seem  to  be  an  unjust  rule,  however, 
that  the  statutes  of  limitation  should  affect  a  re- 
mainderman when  he  cannot  sue  for  possession  dur- 
ing the  continuance  of  the  life  estate,  and  this  doc- 
trine finds  support  among  the  authorities.'"* 

II.    WHO   LIABLE   FOR. 

§  660.    Who   Liable  for  Nuisance— The  Test— The 

law  holds  the  one  in  possession  of  land  prima  fade 
responsible  for  a  nuisance  thereon.  The  wrong  con- 
sisting, as  it  does,  in  the  creation  or  continuance  of 
the  nuisance,  the  test  of   liability  is  not  ownership, 

2e  state  t.  Stark,  63  Kan.  529,  88  Am.  St  Rep.  251,  66  Pac.  248; 
Taylor  v.  Portsmonth  etc.  Street  Ry.,  91  Me.  19S,  64  Am.  St  Rep. 
216,  89  Atl.  560;  Knowles  v.  Peim^lyania  R.  R.  Co.,  175  Pa.  St 
623,  52  Am.  St  Rep.  860,  84  AtL  974. 

27  Ante,  eec.  666. 

2B  St.  Louis  Iron  Mountain  etc.  Ry.  y.  Blgga,  52  Ark.  240,  20  Am. 
6t  Rep.  174,  12  S.  W.  831. 

29  Tlnsman  y.  Belyidere  etc.  R.  R.  Co.,  26  N.  J.  L.  265,  64  Am. 
Dec.  415. 

80  Allen  y.  De  Groodt,  96  Mo.  169,  11  S.  W.  240,  14  Am.  St  Rep. 
626,  and  note. 
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but  rather  depends  upon  who  commits  the  acts  or 
continues  the  conditions.  It  is  the  occupier,  and  he 
alone,  to  whom  responsibility  generally  and  prima 
fade  attaches.*^  The  respective  liabilities  of  parties 
in  connection  with  the  maintenance  of  nuisance  have 
been  fairly  well  covered  in  the  consideration  of  the 
joint  liability  of  persons  to  which  discussion  refer- 
ence is  made.**  Some  additional  statements  of  gen- 
eral propositions  are  here  added.  Beneficiaries  under 
a  trust  are  not  responsible  for  any  nuisance  created 
or  permitted  by  a  trustee,  the  latter  being  liable.** 
An  heir  or  devisee  can  only  be  made  liable  for  a  nui- 
sance upon  the  inherited  premises  after  notice  and 
request  to  abate  the  same.** 

§  661.  Who  Liable  Continued— Grantee,  When  Lia- 
ble.— And  the  duty  may  rest  upon  owner  or  occupant 
in  case  of  a  lease,  according  to  contract.*** 

The  rule  is  well  settled  that  a  grantee  of  a  person, 
who  has  created  a  nuisance  upon  his  premises,  cannot 
be  held  responsible  for  its  continuance  until  some  no- 
tice or  demand  for  its  abatement  has  been  made  of 
him;  after  this,  if  it  continue,  he  becomes  equally 
responsible  with  the  creator  of  the  nuisance.**  Speak- 

81  Ahem  v.  Steele,  115  N.  Y.  203.  12  Am.  St.  Rep.  778,  22  N.  B. 
.1^;  Inhabitants  of  Oakham  v.  Holbrook,  11  Gush.  229;  Kirby  v. 
Boylston  Market  Asen.,  14  Gray,  249,  74  Am.  Dec.  682. 

82  Ante,  eec.  53. 

38  Ahem  v.  Steele,  115  N.  Y.  203,  12  Am.  St  Rep.  778,  22  N.  B. 
193. 

84  Sloggy  V.  DU worth,  38  Minn.  179,  8  Am.  St.  Rep.  656,  36  N.  W. 
451. 

85  Sec.  662,  post 

86  California:  Grlgsby  v.  Water  Co.,  40  Cal.  396. 

Alabama:  Crommelln  v.  Coxe,  30  Ala.  318,  68  Am.  Dec.  121  (allow- 
ing excavation  to  remain  open  and  uncovered). 

Connecticut:  Johnson  v.  Lewis,  13  Conn.  304,  33  Am.  Dec.  406. 

Kentucky:  West  v.  Railroad  Co.,  8  Bush,  404. 

Maine:  Plllsbury  v.  Moore,  44  Me.  154,  69  Am.  Dec.  91  (continu- 
ance of  dam). 
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ing  of  the  resppnsibility  of  the  owner  in  a  leading 
and  very  well-considered  case,  the  court  of  appeals 
of  New  York  said :  *^It  is  not  the  general  rule  that  an 
owner  of  land  is,  as  such,  responsible  for  any  nui- 
sance thereon;  it  is  the  occupier,  and  he  alone,  to 
whom  such  responsibility  generally  and  prima  facie 
attaches.^*^  The  owner  is  responsible  if  he  creates  a 
nuisance,  and  maintains  it;  if  he  creates  a  nuisance, 
and  then  demises  the  land  with  the  nuisance  thereon, 
although  he  is  out  of  occupation;  if  the  nuisance  was 
erected  on  the  land  by  a  prior  owner,  or  by  a  stran- 
ger, and  he  knowingly  maintains  it;  if  he  has  de- 
mised premises  and  covenanted  to  keep  them  in  re- 
pair, and  omits  to  repair,  and  thus  they  become  a 
nuisance;  if  he  demises  premises  to  be  used  as  a  nui- 
sance, or  for  a  business,  or  in  a  way  so  that  they  will 
necessarily  become  a  nuisance — in  all  such  cases,  I 
believe,  there  is  no  dispute  that  the  owner  would  be 
liable.  But  an  owner  who  has  demised  premises  for 
a  term  during  which  they  become  ruinous,  and  thus 
a  nuisance,  is  not  responsible  for  the  nuisance,  unless 
he  covenanted  to  repair.  It  has  even  been  held  in 
some  cases  that  an  owner  may  demise  premises  so  de- 

Ma$$achu8ett8 :  McDonough  t.  Oilman,  8  Allen.  264,  80  Am.  Dec. 
72;  Irufkin  v.  Zane,  157  Mass.  117,  34  Am.  St.  Rep.  202,  21  N.  B. 
767;  Nichols  y.  City  of  Boston,  98  Mass.  89,  93  Am.  Dec.  132. 

Minnesota:  Thornton  y.  Smith,  11  Mlnn<  15. 

New  Hampshire:  Woodman  v.  Tufts.  9  N.  H.  88;  Eastman  y. 
Amoskeag  Mfg.  Co.,  44  N.  H.  143,  82  Am.  Dec.  201  (continuance  of 
dam). 

New  York:  Ah'ern  y.  Steele,  115  N.  Y.  208,  12  Am.  St.  Rep.  778, 
22  N.  E.  193;  Ck>nhocton  Stone  Road  Go.  y.  Railroad  Ck).,  51  N.  T. 
673,  10  Am.  Rep.  046. 

Vermont — For  continuing  a  nuisance,  lessor,  assignees  of  lease, 
lessees,  and  sublessees,  are  jointly  liable:  Rogers  y.  Stewart,  5  Vt. 
216,  26  Am.  Dec.  296.  Thl»  subject  has  been  fully  discussed  in 
connection  with  the  Joint  liability  of  persons:  Ante,  sec.  5%. 

87  Klrby  y.  Boytoton  Market  Assn.,  14  Gray.  249,  74  Am.  Dec. 
682,  etc. 
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fective  and  out  of  repair  as  to  be  a  nuisance^  and  if 
he  binds  his  tenant  to  make  repairs^  he  is  not  respon- 
sible for  the  nnisance  during  the  term.^  But  these 
cases  are  not  in  entire  harmony  with  the  decisions^ 

etc A  grantee  or  deyisee  of   premises   npon 

which  there  is  a  nnisance  at  the  time  the  title  passes 
is  not  responsible  for  the  nuisance  until  he  has  had 
notice  thereof,  and  in  some  cases  until  he  has  been 
requested  to  abate  the  same.''  ** 

§  662.  Liability  of  Owner  Leasing  Premises  to  Ten- 
ant—To  Tenant  and  Others.— Very  interesting  and  im- 
portant questions  are  presented  in  the  consideration 
of  the  respective  liabilities  of  landlord  and  tenant  for 
injuries  to  either  tenant  or  his  servants,  or  others 
coming  upon  the  premises  at  the  invitation  of  the 
tenant  from  or  on  account  of  the  dangerous  condition 
thereof.  Much  litigation  has  been  had,  and  consid- 
erable discussion  is  found  in  the  decisions  upon  the 
question.  There  is  difficulty  in  drawing  the  dividing 
line  between  nuisance  and  negligence.  It  must  be 
remembered  that  a  nuisance  only  arises  from  a  con- 
dition of  property  brought  about  by  continuouti  neg- 
lect, and  not  from  a  single  act  of  neglect.  A  building, 
or  some  portion  thereof,  or  fixture  attached  thereto, 
may  be  negligently  constructed  and  allowed  to  re- 
main in  that  condition,  so  as  to  become  a  nuisance. 

The  determination  of  what  a  nuisance  is  upon  or 
with  respect  to  property  leased  by  an  owner  to  a 
lessee,  so  as  to  render  the  former  liable  to  the  latter, 
involves  very  different  considerations  than  does  what 
constitutes  a  nuisance  as  to  other  i)er8on8.  Some 
things   may  be  nuisances  per  se  under   all   circum- 

88  Pretty  v.  Bickmore,  L.  R.  8  C.  P.  401;  Tieonard  v.  Storer,  1» 
Mass.  86,  15  Am.  Rep.  76. 
»•  Ahem  y.  Steele,  115  N.  T.  208,  12  Am.  St  Sep.  778,  22  N.  B. 

108. 
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stances  and  as  to  all  i>ersonS)  while  other  things  may 
be  nuisances  only  under  certain  circumstances  and  as 
to  certain  persons.  ^'To  constitute  any  particular 
thing  a  legal  nuisance  per  %e  as  between  lessor  and 
lessee  and  the  servants  of  the  lessee,  the  thing  itself 
must  work  some  unlawful  i>eril  to  health  or  safety  of 
person  or  property — ^as  defective  cesspools,  imperfect 
sewers  and  drains,  walls  and  chimneys  liable  to  fall, 
unguarded  excavations,  etc.''^ 

If  an  injury  occurs  as  a  result  of  some  defect  in  and 
about  the  premises  leased  to  a  tenant  which  was  un- 
known to  the  landlord,  and  could  not,  by  the  exel'cise 
of  reasonable  diligence,  have  become  known,  there  is 
not  only  no  existing  nuisance  at  the  time  of  the  de- 
mise, but  no  liability  on  the  part  of  the  landlord  for 
any  injury  resulting  from  such  a  latent  defect**  The 
duties  and  liabilities  of  the  landlord  arising  from 
negligent  acts  are  not  pertinent  here.  We  refer  to 
an  excellent  discussion  in  the  authority  cited  in  the 
note.*** 

If  the  premises  at  the  time  of  leasing  the  same  to 
a  tenant  are  in  such  condition  as  to  constitute  a  nui- 
sance, which  IS  known  to  the  landlord,  or  ought  to 
have  been  known  by  him  if  he  had  been  prudent  and 
cautious,  then  the  landlord  is  liable  for  injuries  re- 
sulting therefrom,  notwithstanding  the  lease  to  the 
tenant.  He  is  liable  for  any  injuries  occurring  to 
persons  injured  who  go  upon  the  premises  to  deal 
with  the  tenant.'**    The  liability  of  the  landlord  ex- 

40  Whltmore  t.  Orono  Pulp  etc.  Ck>.,  91  Me.  297,  04  Am.  9t  Rep. 
229,  80  Atl.  1082. 

41  Metzger  v.  Schnltz,  16  Ind.  App.  454,  69  Am.  St  Rep.  328,  43 
N.  B.  886,  46  N.  B.  619;  Whitmore  t.  Orono  Pulp  &  P.  Ck>.,  91  Me. 
297,  64  Am.  St  Rep.  229,  89  Atl.  1032. 

49  66  Am.  St  Rep.  785-789;  86  Am.  St  Rep.  G06,  note. 
48  Maine:  Nugent  y.  Boston  etc.  R.  R.  Co.,  80  Me.  62,  6  Am.  St 
Rep.  161,  12  AtL  797. 
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tends  not  only  to  third  persons^^  but  to  the  tenant 
as  welly  where  he  fails  to  disclose  the  condition  to 
such  tenant,  and  the  latter  is  not  gnilty  of  contrib- 
utory negligence.'^  Cases  calling  for  the  application 
of  this  rule  of  liability  under  the  head  of  nuisance  are 
rare,  as  the  gist  of  such  wrong  is  more  of  the  nature 
of  fraud  or  negligence.  A  tenant  who  takes  property 
with  apparent  defects,  with  an  equal  opportunity 
with  the  landlord  of  discovering  the  same,  is  in  no 
position  to  complain  of  his  landlord  for  injuries  re- 
sulting therefrom  to  himself.^ 

The  liability  of  a  landlord  for  a  nuisance  created 
upon  the  demised  premises  after  the  lease,  through 
mere  neglect,  will  depend  upon  whose  duty  it  is  to 
see  that  the  premises  are  kept  in  proper  condition. 
Where,  by  the  contract  between  the  landlord  and 
tenant,  the  former  retains  control  oyer  the  premises 
for  the  purpose  of  making  the  necessary  repairs,  and 
this  duty  is  imposed  upon  him,  its  violation  resulting 
in  the  creation  of  a  nuisance  while  in  the  occupancy 
of  the  tenant,  the  landlord  is  nevertheless  liable.*^ 

Vew  York:  Swords  v.  Edgar.  50  N.  Y.  28,  17  Am.  Rep.  295;  Timlin 
▼.  Standard  Oil  Co.,  126  N.  Y.  514,  22  Am.  fit  Rep.  846,  27  N.  E. 
786. 

Pennsfilvania:  Wunder  t.  McLean,  134  Pa.  St.  334,  19  Am.  St.  Rep. 
702,  19  Atl.  749. 

Rhode  Island:  Henson  y.  Beckwith,  20  B.  I.  165^  78  Am.  St  Rep. 
847,  37  Atl.  702. 

Tennessee:  Wilcox  v.  Hines,  100  Tenn.  538,  66  Am.  St  Bep.  770, 
46  S.  W.  297. 

44  Id. 

45  Minor  y.  Sharon,  112  Mass.  477,  17  Am.  Rep.  122  (where  house 
was  infected  with  smallpox);  Cesar  y.  Karutz,  60  N.  Y.  229,  19  Am. 
Rep.  164  (same  kind  of  case). 

46  Dayldfion  y.  Fischer,  11  Colo.  583,  7  Am.  St  Rep.  267,  19  Pac. 
652;  Bowe  y.  Hunklng,  135  Mass.  380,  46  Am.  Rep.  471. 

47  Edwards  y.  New  York  etc.  R.  R.  Co.,  96  N.  Y.  245,  50  Am.  Rep. 
650;  Ingwersen  y.  Rankin,  47  N.  J.  L.  18,  54  Am.  Rep.  100.  See 
Edgar  y.  Walker,  106  Ga.  454,  32  S.  E.  582;  Curran  y.  Flammer,  62 
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But  if  it  is  no  part  of  the  duty  of  the  landlord  to  keep 
property  in  repair,  this  being  cast  upon  the  tenant, 
the  former  should  not  be  held  for  the  latter's  neglect, 
and  the  tenant  alone  is  liable.'^  Hence,  when  there 
is  no  obligation  upon  the  landlord,  and  a  nuisance  is 
created  upon  the  premises  by  the  tenant  without  the 
knowledge  or  consent  of  the  lessor,  the  latter  cannot 
be  held  responsible.  And  even  where  premises  are 
so  used,  when  they  are  let,  as  to  constitute  a  nui- 
sance, and  yet  it  is  reasonably  practicable  to  use 
them  without  creating  a  nuisance,  then  it  cannot  be 
said  that  the  landlord,  by  letting  them,  authorized 
the  creation  or  continuance  of  the  nuisance.^  The 
tenant,  being  in  the  possession  of  the  premises,  is 
bound  to  keep  the  same  free  from  nuisance  arising 
from  anything  incumbent  upon  him  so  far  as  concerns 
their  use,  and,  especially  where  the  nuisance  does  not 
arise  from  anything  which  comes  within  the  duty  of 
making  repairs  is  liable  to  persons  who  may  be 
injured.*"^  On  the  other  hand,  if  he  leases  premises 
for  a  purpose  which  he  knows  will  be  a  nuisance, 
he  is  liable,  but  it  is  otherwise  if  he  does  not 
know  it.** 

§  663.    Liability  of   Municipal  Corporation.— It  is  a 

familiar  and  fundamental  proposition  of  law  that  so 
far  as  concerns  the  responsibility  of  persons  or  cor- 

N.  Y.  Snpp.  1061,  49  App.  Dlv.  29»:  Orldley  v.  Bloomlngton,  68  III. 
47;  Lowell  v.  Spanldin^,  4  Cush,  277,  50  Am.  Dec.  7T5. 

48  Wunder  v.  McLeaD.  194  Pa.  St.  334,  19  Am.  St.  Rep.  702,  19 
Atl.  749;  West  Chlcajro  M.  Assn.  v.  Cohn,  192  111.  210.  85  Am.  St 
Rep.  327,  61  N.  B.  439. 

49  I/iifkiD  y.  Zane,  157  Mass.  117,  84  Am.  St  Rep.  202,  31  N.  E. 

757. 

50  Byre  v.  Jordon,  111  Mo.  424,  33  Am.  St  Rep.  543,  19  S.  W.  1005; 
Jennings  y.  Van  Schaick,  106  N.  Y.  630,  2  Am.  St  Rep  459,  15  N.  E. 
424. 

51  Giyens  v.  Van  Studdiford,  86  Mo.  149,  56  Am.  Rep.  421  (bawdy- 
house);  Marsan  y.  French,  61  Tex.  173,  48  Am.  Rep.  272  (same). 

Torts,  Vol.  U— 81 
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|N>rat>>ftS  for  tht  tresLXlo^  or  laiTyYfmaare  <^  a  i 
flaoe^  a  mnnUd^fSil  torfffjmnoit  raAds  o&  am  cqaai 
fof/t/iug  with  iDfiiridTialjw  T!be  eorporaie  doak  will 
iikyt  shield  it  from  liability,  and  tike  creatkra  or  maia- 
ieuAnf:e  of  a  Dalnance  bj  a  manicipaHtj  comes  aboat 
Oiiiiallj  in  the  exercise  of  prirate  or  proprietarr  fane- 
tiooiL  The  liabilitT  of  cities  for  naisances  is  wdU 
sopported***  To  hold  them  liable,  howeTer,  the  acts 
eomplaiDed  of  most  be  within  the  scope  of  their  cor- 
porate powers.**  It  will  be  remembered  that  a  otr 
may  be  held  liable  eren  when  exercising  some  goT^ra- 
mental  fnn^rtion,  snch  as  the  constmction  of  drains 
and  sewerSy  where,  because  of  a  defectire  plan,  it  re- 
snlts  in  a  direct  invasion  of  property,  by  casting 
wat^fr  upon  lands."^  It  is  insisted  that  the  great 
weifi^ht  of  American  and  English  anthority  snpiwrts 
the  view  that  legislative  anthority  to  install  a  sewer 
system  carries  no  implication  of  anthority  to  create 
or  maintain  a  nuisance,  and  it  matters  not  whether 
such  nuisance  results  from  negligence  or  from  the 
plan  adopted.  If  such  nuisance  be  created,  the  same 
remedies  may  be  invoked  as  if  the  perpetrator  were 
an  Individual.'*'*  So  a  city  may  be  held  for  main- 
taining a  defectively  constructed  privy  well  on  its 

B2  2  Wood  on  Nuisance,  uec.  748;  City  of  Fort  Worth  v.  Crawford, 
74  Tox.  404,  12  S.  W.  52,  15  Am.  St  Rep.  SiO,  and  extensile  note; 
HrloKol  V.  City  of  Philadelphia.  135  Pa.  St.  451.  20  Am.  St.  Rep.  885, 
10  Atl.  1088;  ZanesYllle  y.  Fannan,  53  Ohio  St.  606,  53  Am.  St  Rep. 
fl04.  42  N.  E.  708;  Wlnchell  v.  Waukesha.  110  Wis.  101,  84  Am.  St 
Hop.  002.  85  N.  W.  068. 

B»  B<»(Me  V.  Inhabitants  of  Peering,  79  Me.  ^3,  1  Am.  St  Rep. 
81  \,  10  Atl.  45;  Morrison  v.  City  of  Lawrence,  98  Mass.  219. 

04  Ante,  lec.  104;  Span^ler  v.  San  Francisco^  84  Cal.  12,  18  Am. 
St.  Rep.  158.  23  Pac.  1001 ;  Hltchlns  v.  Mayor  etc.,  68  Md.  100,  6  Am. 
Ht.   Rep.  422,   11  Atl.  826. 

55  Wlncholl  V.  Waukesha.  110  Wis.  101.  85  N.  W.  668,  84  Am.  St 
Rop.  002,  and  extensive  note,  on  right  of  city  to  pollute  waters, 
where  the  authorities  are  collected  and  reviewed. 
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property  used  for  school  purposes,*^*  and  for  care- 
lessly and  negligently  keeping  a  dump-yard  and  bury- 
ing-ground  so  that  it  becomes  a  nuisance,^^  or  for  col- 
lecting surface  water  in  drains  and  trenches,  and  then 
to  discharge  it  in  volume  upon  the  lands  of  an  ad- 
jacent proprietor.**®  So  if  a  city  takes  the  land  of 
another  by  means  of  an  encroaching  wall  or  fence  in 
the  enlargement  of  a  public  building,  it  will  become 
a  nuisance.** 

§  664.    Liability  of  City  for  Nuisance  Created  and 
Maintained  by  Others.— The  city  will  be  responsible 

for  a  nuisance,  though  created  and  continued  by  oth- 
ers, who  may  be  acting  under  a  license  granted  by 
it,  if  it  is  at  a  place,  or  is  with  reference  to  matters 
where  the  city  owes  a  continuing  overshadowing 
duty,  without  regard  to  any  license  or  privilege  that 
may  have  been  granted.  A  city  is  at  all  times  under 
the  obligation  to  keep  its  streets  in  proper  and  safe 
condition,  and  free  from  nuisance,  from  which  rule 
it  necessarily  follows  that  it  must  be  held  responsi- 
ble for  nuisances  created  and  maintained  in  its 
streets  by  licensees.  It  cannot  even  make  a  contract 
that  will  absolve  itself  from  any  duty  in  this  behalf. 
It  is  the  duty  of  the  city,  when  it  grants  to  another 
the  right  to  use  its  streets,  to  prescribe  such  reason- 
able regulations  and  conditions  as  will  prevent  the 
creation  of  nuisances  and  preserve  the  free  and  full 
use  of  the  street  by  the  public.*®    So  if  a  railroad 

56  Brieirel  t.  City  of  Philadelphia,  135  Pa.  St.  451,  20  Am.  St 
Rep.  886,  19  Atl.  1038. 

57  City  of  Fort  Worth  v.  Crawford,  74  Tex.  404.  15  Am.  St.  Rep. 
840,  12  S.  W.  52. 

58  Rychlicki  T.  City  of  St.  LobIb,  96  Mo.  497,  14  Am.  St.  Rep.  651, 
11  S.  W.  1001. 

59  Mills  y.  Worcester,  154  Mass.  511,  26  Am.  St  Rep.  264,  28  N. 

B.  676. 

60  City  of  ZanesYllIe  v.  Fannan,  53  Ohio  St.  605,  53  Am.  St.  Rep. 
664.  42  N.  E.  703;  Sides  v.  Portsmouth,  59  N.  H.  24. 
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compaD J,  acting  under  a  franchise  from  a  city,  8o  con- 
st rocts  its   tracks  in  tlie  streets  as  to   rend^    the 
streets  in  a  measure  nseless,  aud  to  deprive  ^opercj 
owners  from  access  to  tlieir  premises,  and  to  obstnict 
the  passage  of  water  along  the  public  gutt^  and 
streets  in  such  a  way  as  to  cast  the  water  upon  the 
land  of  an  abutting  owner,  it  constitutes  a  nuisance, 
and  the  city  is  liable  therefor.^    So  may  a  city  be 
held  for  an  injury  resulting  from  an  excayation  made 
by  a  railroad  company,^  or  for  injuries    resulting 
from  obstructions  placed  in  the  streets  by  its  permis- 
sion.** 

§  665.  Nuisances  Per  Se— And  Those  Requiring  Ac- 
tual Damages  to  be  Shown.— a  nuisance  per  se  consists 
of  an  act  or  thing,  or  a  series  of  acts  or  things,  which 
necessarily  produces  an  effect  upon  property,  per- 
sons or  morals,  which  the  law  deems  injurious.  These 
acts  or  things  may  not  produce  injury  if  done  or  main- 
tained where  no  one  can  be  affected  in  mind,  health 
or  possessions,  but,  if  they  cannot  but  produce  ill- 
effects  when  done  or  maintained  where  they  can  in- 
fluence persons  or  property,  they  are  nuisances  per  se. 
Acts  and  things  of  such  a  character  are  not  permissi- 
ble, and  give  rise  to  rights  of  action  without  proof 

of  actual  damage. 

Other  actions  and  matters  are  of  so  highly 
dangerous  a  character  that  experience  shows  them 
to  prove  injurious  frequently.  These  are  prima  facie 
nuisances,  and  to  be  permissible  must  be  shown 
to  be  done  or  kept  with  such  precautions  as  to 
make  them  reasonably  safe  to  those  likely  to  be 
affected    thereby.    As    science    advances,    however, 

«i  Zfinesville  v.  FaTman,  53  Ohio  St.  605,  53  Am.  St.  Rep.  264. 
68  Stoiibonvllle  V.  MoOlIl.  41  Ohio  St.  235. 

68  Cohen  v.  New  York,  113  N.  Y.  532,  10  Am.  St  Rep.  506.  21  N. 
E.  700. 
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means  are  f bund  whereby  such  acts  may  be  performed 
and  snch  matters  may  be  kept  with  greater  safety 
or  even  rendered  entirely  innocnons.  Hence,  the 
number  of  prima  facie  nuisances  is  constantly  decreas* 
ing,  or  rather,  we  should  say,  prima  facie  nuisances 
of  yesterday  are  not  considered  such  to-day,  and  those 
of  to-day  will  not  be  so  to-morrow.  Some  of  these, 
when  not  rendered  harmless,  become  nuisances  when 
the  amount  of  damage  liable  to  result  is  out  of  all 
proportion  to  the  benefits  to  be  derived. 

Again,  many  things  only  become  nuisances  when 
actual  injury  flows  from  them.  To  this  class  belong 
by  far  the  greatest  number  of  nuisances.  A  right  of 
action  in  this  latter  group  only  arises  upon  proof  of 
injury,  while  in  the  middle  class  a  right  of  action 
lies  without  proof  of  injury,  subject  to  be  defeated  by 
proof  of  the  harmlessness  of  the  act. 


§  666.  Lawful  Business  not  a  Nuisance  Per 
Otbers  Prima  Facie  Nuisances.— Nothing  that  is  a  nui- 
sance per  se  is  permissible  under  the  law,  hence  no 
business  or  occupation  which  is  lawful  can  be  a  nui- 
sance per  se.  But  some  occupations  are  prima  facie 
nuisances,  and  many  may  become  nuisances  through 
being  carried  on  in  an  improper  place  or  manner. 
Such  business  is  in  itself  perfectly  lawful,  but  may 
give  rise  to  a  right  of  action  either  until  shown  to  be 
properly  conducted  if  a  prima  fa^  nuisance,  or  when 
shown  to  be  improperly  and  injuriously  carried  on 
if  not  of  such  a  character.  Thus,  a  slaughter-house 
close  to  dwelling-places  is  a  prima  facie  nuisance.** 
Again,  if  a  street  railway  operates  its  cables  so  as 
to  render  peace  and  comfort  impossible  in  the  neigh- 

64  GatllD  y.  Valentine,  9  Paige,  575,  38  Am.  Dec.  567;  Seifried  T. 
Hays,  81  Ky.  377,  50  Am.  Rep.  167;  Relchert  v.  Geers,  98  Jnd.  73, 
49  Am.  Rep.  736;  Woodyear  v.  Schaefer,  57  Md.  1,  40  Am.  Rep.  419. 
But  see  Pniner  v.  Pendleton,  75  Va.  516,  40  Am.  Rep.  738;  Mlnke 
V.  Hopeman,  87  111.  460,  29  Am.  Rep.  63. 
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borhoody  it  maintains  a  nuisance.^  The  (^oke,  nois^ 
and  jar  of  a  steam  planing-mill,^  the  grinding,  grat- 
ing, dust  and  dirt  from  a  railroad's  coal  shed  located 
in  the  heart  of  a  city,®'^  the  continuous  jarring  of 
machinery  in  manufactories,^  soot  and  smoke  from 
smokestacks,^  or  from*  blacksmith-shops,''^  may  ren- 
der the  occupations  of  which  they  are  the  products 
nuisances,  provided  they  produce  appreciable  injury  to 
property,  health  or  comfort.  Many  other  occupations 
may  result  in  nuisances  under  such  circumstances. 
Thus,  refining  petroleum,''*  keeping  livery-stables,'* 
burning  brick,''*  smelting  lead,''*  running  a  fertilizer 
factory,''**  and  maintaining  a  powder  magazine  with- 
in two  hundred  yards  of  dwellings,''*  have  been  held 
nuisances,  when  damage  could  be  shown  to  result. 
When  injury  flows  from  the  conducting  of  such  a  busi- 
ness, the  fact  that  it  was  carried  on  in  a  careful  and 

66  Rogei«  V.  PMladelphia  Traction  Co.,  182  Pa.  St  473,  61  Am. 
St  Rep.  716,  38  Atl.  309. 

66  Hurlbnt  v.  McKone,  56  Conn.  31.  3  Am.  St  Rep.  17,  10  Atl.  164. 

67  Wyile  V.  Blwood,  134  III.  281,  23  Am.  St  Rep.  673,  25  N.  B. 
570. 

68  Demarest  y.  Hardman,  34  N.  J.  Eq.  469;  McKeon  v.  See,  51  N. 
Y.  300.  10  Am.  Rep.  659;  Diltman  y.  Repp,  50  Md.  516,  33  Am.  Rep. 
825. 

60  Sulllyan  y.  Royer.  72  Cal.  248,  1  Am.  St.  Rep.  51,  13  Pac.  655. 

70  McMorran  y.  Fitzgerald,  106  Mich.  649,  58  Am.  St  Rep.  511, 
64  N.  W.  569. 

71  Commonwealth  v.  Kidder,  107  Mass.  188. 

72  Dargan  y.  Waddlll,  9  Ired.  244,  40  Am.  Dec.  421;  Bnrdltt  T. 
Swenson,  17  Tex.  489,  67  Am.  Dec.  665;  Coker  v.  Bloge,  9  Ga.  425, 
54  Am.  Dec.  347;  Rodenhausen  y.  Crayen,  141  Pa.  St  546,  23  Am. 
St  Rep.  306,  21  Ati.  774. 

78  Huckenstlne's  Appeal,  70  Pa.  St.  102,  10  Am.  Rep.  669. 

74  Appeal  of  Pennsylyanla  Lead  Co.,  96  Pa.  St  116,  42  Am.  Rep. 

534. 

76  Susquehanna  Fertilizer  Co.  y.  Malone.  73  Md.  268,  25  Am.  St 
Rep.  596,  20  Atl.  900;  Frost  y.  Berkeley  Phosphate  Co.,  42  S.  C.  402, 
46  Am.  St  Rep.  736,  20  S.  B.  280. 

76  Bmory  y.  Hazard  Powder  Co.,  22  S.  C.  476,  53  Am.  Rep.  730. 
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skillf al  manner  Ib  no  defense  to  the  action,''''  nor  that 
the  place  where  the  business  is  carried  on  is  con- 
venient,''® nor  that  the  injury  necessarily  flows  from 
the  operation  of  the  business,''*  nor  that  the  occupa- 
tion is  a  lawful  one.®®  While  one  who  dwells  in  a 
city  or  town,  where  necessary  trades  are  carried  on 
in  his  neighborhood,  cannot  complain  if  they  are  con- 
ducted in  a  reasonably  safe  and  careful  manner,  still 
''he  is  not  bound  to  submit  to  all  discomforts  and  an- 
noyances which  may  arise  even  from  a  useful  and 
lawful  business,  conducted  with  skill  and  approved 
appliances.  He  cannot  be  required  to  submit  to 
smoke,  smells,  noise,  vapors,  water  or  any  gas  or  fluid 
to  such  an  extent  as  to  interfere  with  the  ordinary 
comforts  of  human  existence,  or  the  immediate  re- 
sults of  which  is  sensible  injury  to  the  value  of  his 
property."  ^ 

§  667.  Livery-stabteS.  —  Among  the  businesses 
which  may  easily,  and  frequently  do,  prove  obnoxious 
and  disagreeable  to  those  who  live  or  carry  on  their 
occupation  in  the  neighborhood  thereof,  the  livery- 

T7  SnegneHaima  Fertilizer  Go.  v.  Spangler,  86  Md.  562,  63  Am.  St 
Bep.  588,  80  Atl.  270;  Frost  t.  Berkeley  Phosphate  Co.,  42  S.  C.  402, 
46  Am.  St  Rep.  786,  20  S.  E.  280. 

78  Laflin  etc.  Powder  Co.  v.  Tearney;  131  111.  322,  19  Am.  St  Rep.  34, 
23  N.  B.  889;  Euler  v.  Sullivan,  75  Md,  616,  32  Am.  St  Rep.  420,  28 
Atl.  845;  Susquehanna  Fertilizer  Go.  y.  Malone,  73  Md.  268,  25  Am. 
St  Rep.  585,  28  Atl.  900;  Hurlbut  y.  McKone,  55  Conn.  31,  3  Am. 
St.  Rep.  17,  10  Atl.  164. 

70  Rodenhausen  y.  Grayen,  141  Pa.  St  546,  23  Am.  St  Rep.  806, 
21  Atl.  774;  Shirely  v.  Gedar  Rapids  etc.  R.  Go.,  74  Iowa,  169,  7  Am. 
St  Rep.  471,  74  N.  W.  169;  Golumbus  etc.  Goal  Go.  y  Tucker,  48 
Ohio  St  41,  29  Am.  St  Rep.  528,  26  N.  E.  630. 

80  Hauck  y.  Tidewater  Pipe  Line  Go.,  153  Pa.  St  866,  34  Am.  St 
Rep.  710,  26  Atl.  644;  Rogers  y.  Philadelphia  Traction  Go.,  182  Pa. 
St.  478,  61  Am.  St  Rep.  716,  38  Atl.  3;  Hurlbut  y.  McKone,  55  Gonn. 
81,  8  Am.  St  R^.  17,  10  Atl.  164. 

81  Susquehanna  Fertilizer  Go.  y.  Spangler,  86  Md.  662,  63  Am.  St 
Rep.  533,  39  Atl.  270. 
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stable  is  a  conspicuous  instance.  The  most  assidu- 
ous care  is  necessary  to  prevent  the  stench  from  be- 
coming extremely  unpleasant,  and  where  wooden 
floors  are  in  use  the  noise  from  the  animals  kept  is  [ 

more  or  less  annoying.  The  least  neglect  often 
makes  living  in  close  proximity  to  the  stable  unbear- 
able, and  physicians  of  eminence  are  not  wanting 
who  affirm  that  those  who  live  in  an  atmosphere  filled 
with  the  odors  from  a  livery-stable  are  more  easily 
affected  by  disease  than  those  living  in  a  purer  at- 
mosphere. Hence,  we  may  see  that  a  public  livery- 
stable  may  easily  become  a  nuisance  and  the  keeping 
of  one  an  actionable  tort.®"  But  livery-stables  are 
at  the  present  time  a  necessity  of  our  civilization.  In 
earlier  times  they  were  considered  an  essential  ad- 
junct of  every  inn  or  hostelry.  If  kept  carefully,  and 
attention  is  paid  to  cleanliness,  they  may  be  unob- 
jectionable, so  far  as  health  and  comfort  are  con- 
cerned. Therefore,  many  courts  hold  that  a  public 
livery-stable  is  not  prima  facie  a  nuisance.**  But 
where  filth  accumulates  and  becomes  obnoxious,**  or 
where  the  stable  is  constructed  with  wooden  floors  so 
that  the  stamping  of  the  horses  can  be  heard  for  sev- 
eral squares,^  the  keeper  of  the  livery-stable  is  re- 
sponsible for  the  damage  resulting  from  maintaining 

8S  Dargan  v.  Waddill,  9  Ired.  244,  49  Am.  Dec.  421;  Borditt  t. 
Swenson,  17  Tex.  489,  67  Am.  I>ec.  665;  Aldrlch  v.  Howard,  7  R.  I. 
87,  80  Am.  Dec.  636;  Coker  v.  Blrge,  9  6a.  425,  54  Am.  Dec  aiT; 
Privett  V.  Whltaker,  73  N.  C.  556. 

88  Phillips  V.  City  of  Denver,  19  Colo.  179.  41  Am.  St  Rep.  230, 
34  Pac.  902;  Shlras  v.  OUnger,  60  Iowa,  571,  32  Am.  Rep.  138;  Green 
V.  Tjake,  54  Miss.  540,  28  Am.  Rep.  378;  Dargan  t.  Waddlll,  9  Ired. 
244,  49  Am.  Dec.  421;  Kirkman  v.  Handy,  11  Humph.  406,  54  Am. 
Dec.  45;  Burdltt  v.  Swenson,  17  Tex.  480,  67  Am.  Dec.  665.  Com- 
pare Coker  v.  Blrge,  9  Ga.  406,  54  Am.  Dec.  347.  See,  also,  Privett 
V.  Whltaker,  73  N.  C.  556;  Kelser  v.  Lovett,  85  Ind.  242,  44  Am. 
Rep.  10. 

84  Dargan  v.  Waddlll,  9  Ired.  244,  49  Am.  Dec.  421. 

80  Id.    See,  also,  Coker  y.  Blrge,  9  Ga.  425,  54  Am.  Dec.  347. 
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such  a  nniBance.  If  a  public  stable  is  not  prima  facie 
a  nuisance,  with  much  greater  reason  will  an  ordi* 
nary  private  stable  be  lawful,  even  though  in  the 
neighborhood  or  in  close  proximity  to  dwelling- 
houses.^  But  a  private  stable  may  be  a  nuisance  as 
well  as  the  public  one,  whenever  its  odors  or  noises  or 
other  inconveniences  emanating  therefrom  render 
dwelling-houses  near  by  unfit  for  occupancy.*'^  The 
test  as  to  the  liability  of  those  who  maintain  either 
public  or  private  stables  is  not  found  in  the  amount 
of  care  which  they  exercise  in  keeping  such  places, 
nor  upon  their  private  or  public  character,  but  in  the 
actual  effect  of  the  stables  upon  the  property  and 
those  living  in  the  neighborhood.^ 

§  668.  Reservoirs. — ^Another  limitation  upon  the 
right  of  the  land  owner  to  use  his  premises  as  he 
chooses  concerns  the  accumulation  of  water  thereon. 
It  is  convenient  and  often  necessary  to  collect  and 
store  water  upon  land  owned  by  private  individuals 
or  municipalities,  and  such  accumulations  are  not  per 
se  nuisances.  Such  bodies  of  water  may  be  negli- 
gently kept,  however,  and  the  one  who  maintains 
them  is  liable  for  the  negligence,®*  but  is  not  respon- 
se Keiser  v.  LoTett,  85  Ind.  240,  44  Am.  Rep.  10;  Ronnsaville  v. 
Kohlheim,  68  Ga.  668,  45  Am.  Rep.  505;  St.  Jame«*  Chnrch  v.  Arrinjr- 
ton,  86  Ala.  546,  76  Am.  Dec.  832;  Pikard  v.  CJolllna,  28  Barb.  444; 
Curtis  V.  Wlnslow,  38  Vt  600. 
S7  Same  cases. 

ss  Aldrlch  v.  Howard,  8  R.  I.  246.  where  the  court  sustained  a 
charge  of  the  Judge  below  to  the  effect  that  If  the  erection  of  the 
sdBble  and  keeping  It  for  the  use  for  which  It  was  tenanted  created 
Buch  smelle  and  produced  such  noises  as  to  render  the  house  uncom- 
fortable as  a  dwelling-house,  and  unfitted  It  for  the  purpose  for 
which  It  was  designed,  or  filled  It  with  vermin,  It  was  a  nuisance. 
See  St.  James'  Church  v.  Arrington,  36  Ala.  546,  76  Am.  Dec.  832. 

8»  Reed  V.  State,  108  N.  Y.  407,  15  N.  B.  735;  Weiderklnd  v. 
Tuolumne  Co.  Water  Co.,  65  Cal.  431,  4  Pac.  415;  Rich  v.  Keshena 
Imp.  Co.,  56  Wis.  287,  14  N.  W.  191;  Mellen  v.  Western  R.  R.  Corp., 
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sible  where,  notwithstandiiig  the  exerdfle  of  doe  care 
on  his  party  bat  from  some  vis  majar^  or  force  beyond 
hui  control  or  forecdght,  injury  results  from  the  ae- 
cumulations.^  The  degree  of  care  required  of  one 
who  maintains  such  ponds  or  reserroirs  upon  his 
premises  is  such  as  a  prudent  man  would  employ  un- 
der similar  circumstances,  if  he  were  himself  the 
owner  of  the  property  exposed  to  damage.^ 

Such  quantities  of  water,  however,  may  be  collected 
that  the  very  fact  of  storing  them  may,  of  itself,  be 
negligence.  When  the  causes  which  lead  to  the  dam- 
age are  known  and  the  result  might  be  reasonably 
apprehended,  then  the  mere  act  of  accumulating  the 
water  is  negligence.**  By  negligence,  water  col- 
lected into  ponds  or  reservoirs  may  become  danger- 
ous and  threaten  life,  property  and  health.**  When 
such  a  condition  arises,  the  accumulations  of  water 
become  nuisances,  and  may  be  abated,  or  if  damage 
results,  the  owner  may  be  made  responsible. 

Nuisances  may  arise  from  accumulated  water  in 
several  ways.  For  example,  embankments  or  levees 
which  are  thrown  up  to  restrain  or  contain  the  waters 
may  be  carelessly  constructed  or  negligently  main- 
tained, and  thus  endanger  those  dwelling  or  employed 

4  Gray,  801;  Lapham  v.  Gnrtls,  5  Vt  871,  26  Am.  Dec.  310;  JoneB 
T.  Robertson,  116  111.  548,  56  Am.  Rep.  786,  6  N.  E.  890. 

to  LivlnKatoii  ▼.  AdamA,  8  Cow.  175;  Shrewsbniy  ▼.  Smith,  12 
Cnsh.  177;  Hoffman  v.  Tnolnmne  Co.  Water  Co.,  10  Cal.  413;  Camp- 
bell V.  Bear  River  etc.  Mln.  Co.,  35  Cal.  679;  Everett  v.  Hydraulic 
etc.  Co.,  23  CaJ.  225;  Lapham  v.  Curtis,  5  Vt  371,  26  Am.  Dec  810; 
Bell  ▼.  M'CUntock,  9  Watts,  119,  34  Am.  Dec.  507. 

•1  Campbell  v.  Bear  River  etc.  Mln.  Co.,  86  Cal.  679;  Shrewsbury 
V.  Smith,  12  Cush.  177. 

t2  Kentucky  Lumber  Co.  v.  Miracle,  101  Ky.  864,  41  S.  W.  25; 
Mayor  of  New  York  v.  Bailey,  2  Denlo,  433;  Gray  v.  Harris,  107 
Mass.  492,  9  Am.  Rep.  61;  Bell  v.  M'Cllntock,  9  Watts,  119. 

t8  Baltzeger  v.  CaLrollna  etc.  R.  Co.,  54  S.  C.  242,  71  Am.  St  Rep. 
789,  82  S.  £.  358. 
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in  places  which  lie  in  the  path  of  the  waters,  if  let 
loose.** 

Again,  pools  of  stagnant  water  may  produce  foul 
and  unwholesome  exhalations,  which  are  injurious  to 
the  health  of  those  living  within  reach  thereof  .•^  So, 
likewise,  the  one  who  collects  water  on  his  premises 
must  respond  for  damages  which  result  from  the 
seepage  or  percolating  of  such  water  through  the 
earth  into  premises  of  his  neighbor  and  injuring  the 
latter's  cellars  and  the  like.®* 

§  669.    Water  Rights— Classes.— There   are   three 

classes  of  waters  to  be  considered  in  connection  with 
violations  of  rights  in  respect  thereof,  viz,,  surface 
water,  subsurface  water,  streams  and  watercourses. 
Individual  rights  therein  differ,  and  each  class  must 
be  separately  considered. 

§  670.    Surface  Water  Defined.— Surface  water  is 

that  which  is  diffused  over  the  surface  of  the  ground, 
having  no  regular  course  or  stream,  and  is  uncon- 
nected with  any  watercourse,  of  a  fugitive  nature, 
the  result  of  rains  and  snows,  or  derived  from  springs 
or  surplus  of  water.  It  continues  to  be  surface  water 
until  it  reaches  some  well-deflned  channel  into  which 
it  is  accustomed  to  and  does  flow  with  other  waters, 
and  it  then   ceases   to  be   surface  water.^    But  in 

04  Defiance  Water  Co  t.  dinger,  54  Ohio  St.  532,  44  N.  B.  238; 
Kentucky  liumber  Co.  v.  Miracle,  101  Ky.  364,  41  S.  W.  25. 

05  Nevlnfl  V.  Peoria,  41  111.  502,  89  Am.  Dec.  392;  Neal  v.  Henry, 
Meigs,  17,  33  Am.  Dec.  125;  State  v.  Rankin,  8  S.  C.  438,  16  Am.  Rep. 
737;  Lunlng  v.  State  (Wis.),  2  Pinn.  215,  1  Chand.  178,  52  Am.  Dec. 
153;  Mills  y.  Hall,  9  Wend.  315,  24  Am.  Dec.  160;  Fuller  v.  Chicopee 
Mfg.  Co.,  16  Gray,  46;  Story  v.  Hammond,  4  Ohio,  376. 

•6  See  Aldworth  y.  Lyim»  153  Mass.  53,  25  Am.  St  Rep.  608, 
26  N.  B.  229. 

07  "Surface  water  is  usually  defined  to  be  such  as  falls  from  the 
clouds  in  the  form  of  rain  or  snow,  or  rises  to  the  surface  Id 
springs":  Gray  v.  Williams,  98  Cal.  157,  35  Am.  St.  Rep.  163,  169, 
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some  decisions  may  be  found  statements  to  the  effect 
that  water  arising  from  floods  and  overflows  of  riyerB 
and  watercourses  is  also  surface  water.*® 

Waters  composed  partly  of  seepage  water  escap- 
ing through  a  levee  by  percolation  and  partly  of  rain- 
fall are  subject  to  the  rules  in  regard  to  surface 
waters.**  The  subject  of  the  right  of  land  owners 
with  regard  to  the  overflow  of  streams  of  water  pre- 
sents some  peculiar  features,  some  states  calling  it 
surface  water,  but  applying  the  common-law  rule  al- 
lowing the  land  owner  to  prevent  it  from  coming 
upon  his  land.***  Others  say  that  the  overflow  is 
still  a  part  of  the  stream,  and  as  a  riparian  owner 
has  not  the  right  to  interfere  with  the  natural  flow  of 
a  stream,  he  may  not  heighten  the  banks  in  such  a 
manner  as  will  keep  the  overflow  from  his  lands  and 
cast  it  upon  those  of  an  adjoining  or  lower  propri- 
etor.*** Still  other  courts  declare  that  while  the 
flood  waters  are  not  surface  water,  but  constitute  a 
portion  of  the  watercourse,  the  riparian  owner  has 
a  right  to  conflne  it  to  the  ordinary  channel  of  the 
stream  and  prevent  it  from  inundating  his  prem- 
ises.*** 

32  Pac.  976.  "Surface  waters  are  auch  as  lie  or  are  spread  over 
the  surface,  or  percolate  the  soil,  as  in  swamps,  and  do  not  flow 
in  a  particular  direction":  Case  v.  Hoffman,  84  Wis.  438,  36  Am.  St 
Rep.  937,  54  N.  W.  793.    See  Gould  on  Waters,  sec.  263. 

08  Cairo  etc.  R.  Go.  v.  Stevens,  73  Ind.  278,  38  Am.  Rep.  439; 
Morris  t.  Council  Bluffs,  67  Iowa,  343,  66  Am.  Rep.  843,  25  N.  W. 
274;  Taylor  v.  Fikas,  64  Ind.  167,  31  Am.  Rep.  114. 

09  Gray  y.  McWilliams,  98  Gal.  167,  35  Am.  St  R^.  163,  32  Pac. 
976. 

100  Cairo  etc.  R.  Co.  t.  Stevens,  73  Ind.  278,  38  Am.  Rep.  139; 
Taylor  v.  Fikas,  64  Ind.  167,  31  Am.  Rep.  114.  See  Morris  v.  Coun- 
cil Bluffs,  67  Iowa,  343,  56  Am.  Rep.  343,  25  N.  W.  274. 

101  Burwell  v.  Hobson,  12  Gratt.  322,  65  Am.  Dec.  247;  O'Connell 
V.  East  Tennessee  etc.  R.  Co.,  87  Ga.  246,  27  Am.  St  Rep.  246,  13 
S.  B.  489.  See  Kansas  City  etc.  R.  Co.  v.  Smith,  72  Miss.  677,  48 
Am.  St  Rep.  579,  17  South.  78. 

102  Lamb  v.  Reclamation  Dist.,  73  Cal.  125,  2  Am.  St.  Rep.  775» 
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§  671.    Two  Doctrines  Adopted  in  This  Country  in 
Respect  to  Surface  Waters— The  Common  Law  and  Civil 

Law. — ^The  rales  of  law  governing  the  rights  and  lia- 
bilities of  property  owners  in  respect  to  surface  water 
differ  at  common  law,  and  under  the  civil  law,  the 
states  in  this  country  dividing  upon  the  question, 
some  adopting  the  common-law  doctrine,  while  oth- 
ers follow  the  civil  law.  The  rules  prevailing  under 
the  two  systems  of  jurisprudence  will  be  stated,  with 
the  position  in  the  states  in  respect  thereto. 

§  672.    Same  Continued— The  Common  Law  as  to 

Surface  Water. — ^Unlike  the  civil  law,  the  common  law 
recognizes  no  natural  easement  existing  in  favor  of 
an  upper  proprietor  in  the  lands  of  the  lower  prox>- 
rietor,  for  the  natural  flow  of  water  from  the  lands  of 
the  upper  proprietors,  but,  on  the  contrary,  it  permits 
anyone  to  protect  his  own  premises  from  surface 
water  in  such  a  way  as  he  may  wish,  without  render- 
ing himself  liable  to  others  who  may  be  injured  there- 
by. The  proprietor  of  an  inferior  or  lower  tenement 
or  estate  may  lawfully  obstruct  or  hinder  the  natural 
flow  of  surface  water  thereon,  and  in  so  doing  may 
turn  the  same  back  upon  or  off  onto  or  over  the  lands 
of  other  proprietors  without  liability  for  injuries  en- 
suing from  such  obstruction  or  diversion.  The  com- 
mon law  does  not  regard  such  acts  as  constituting  a 
legal  injury  to  the  other  proprietor.  But  under  both 
the  civil  and  common-law  rules  the  land  owner  who 
collects  the  surface  water  from  his  premises  and  dis- 
charges it  as  a  body  upon  the  land  of  another  must 
respond  in  damages  for  the  injuries  caused  there- 

14  Pac.  025;  Cass  ▼.  Dicks,  14  Wash.  75»  53  Am.  St  Rep.  859,  44 
Pac.  113;  McDanlel  v.  Cummlngs,  83  C5al.  515,  23  Pac.  795;  Kansas 
City  etc.  E.  Co.  v.  Smith,  72  Miss.  677,  48  Am.  St  Rep.  579,  17  South. 

7a 
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byJ^^    ArgnmentB  presented  in  f  aror  of  the  comnum 
law  are^  in  substance^  that  it  best  i^iomotes  and  con- 
serves  the  raried  and  important  interests  of  both  the 
pnblic  and  private  individuals  incident  to  and  grow- 
ing ont  of  this  question;  that  it  permits  and  encour- 
ages pnblic  and  private  improvements,  and  at  the 
same  time  restrains  those  engaged  in  snch  enterprise 
from   unnecessarily  or  carelessly  injuring  another. 
That  a  strict  and  literal  application  of  the  doctrine 
of  the  civil  law  would  in  many  places,  and  in  large 
districts   of  country,  materially  retard   useful   and 
profitable    improvements.    The    common    law    has 
been  recognized  and  followed  in   Arkansas,***  CJon- 
necticut,*^  Indiana,*®*  Iowa,**'  Kansas,**®  Maine,*** 

108  DftTls  T.  CrawfordBvIlle,  119  Ind.  1,  12  Am.  St.  Rep.  361,  21 
V,  E.  449;  Rychlickl  ▼.  St  LonI»,  98  Mo.  497,  14  Am.  St  Rep.  051, 
11  R.  W.  1001;  Patoka  Twp.  v.  Hopkins,  131  Ind.  142,  31  Am.  St  Rep. 
417,  W  N.  E.  896;  Fremont  etc.  R.  Go.  y.  Marley,  25  Neb.  138,  13 
Am,  St  Rep.  482,  40  N.  W.  948;  Yerex  y.  Eineder,  86  Mlcb.  24,  24 
Am.  St  Rep.  113,  48  N.  W.  875;  Gregory  y.  Bnsh.  64  Mich.  37,  8  Am. 
St.  Rep.  797,  31  N.  W.  90;  Rhoads  y.  Dayidheister,  133  Pa.  St  226, 
19  Am.  St  Rep.  630,  19  Atl.  400;  Beatrice  y.  Leary*  45  Neb.  149,  50 
Am.  St  Rep.  546,  63  N.  W.  370;  Jacobson  y.  Van  Boening,  48  Neb. 
80.  58  Am.  St  Rep.  684,  66  N.  W.  993;  Noonan  y.  Albany,  79  N.  Y. 
470,  86  Am.  Rep.  540;  Gillison  y.  Charleston,  16  W.  Va.  282,  37  Am. 
Rep.  763;  Hans  y.  Borough  of  Bethlehem,  134  Pa.  St  12,  19  AtL 
437;  Field  y.  West  Orange  Twp.,  46  N.  J.  Bq.  183,  2  AtL  236;  Mc- 
CJormick  y.  Kansas  City  etc.  R.  Co.,  70  Mo.  359,  35  Am.  Rep.  431; 
Board  y.  Murphy,  37  Vt.  104,  86  Am.  Dec.  693;  Miller  y.  Lanbach, 
47  Pa.  St  155,  86  Am.  Dec.  521;  Adams  y.  Walker,  34  Conn.  466,  91 
Am.  Dec.  742. 

104  In  liittle  Rock  etc.  Ry.  Co.  y.  Chapman,  39  Ark.  463,  43  Am. 
Rep.  280,  a  case  inyolying  obstruction  of  surface  water  by  a  rail- 
way, the  merits  of  the  civil  and  common  law  as  to  surface  water 
was  ably  discussed,  the  court  being  constrained,  by  yirtue  of  a 
statute  in  that  state  making  the  common  law  the  rule  of  decision, 
not  to  accept  the  doctrines  of  the  civil  law. 

106  Chadeayne  v.  Robinson,  55  Conn.  345,  3  Am.  St  Rep.  55,  11 
Atl.  592;  Grant  y.  Allen,  41  Conn.  15G. 

106  Adopts  common  law:  Cairo  etc.  R.  R.  Co.  y.  Stevens,  73  Ind. 
278,  88  Am.  Rep.  139;  Cleveland  etc.  Ry.  Co.  v.  Huddleston,  21  Ind. 
App.  621,  69  Am.  St  Rep.  385,  52  N.  E.  1008.  See  Davia  y.  Craw- 
fordsviUe,  119  Ind.  1,  12  Am.  St  Rep.  361,  21  N.  B.  449. 
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Massachusetts,**^     Minnesota,***     Missouri,**^    Ne- 
braska,*** New  Hampshire,***  New  York,***^    New 

107  Wilson  T.  Duncan,  74  Iowa,  491,  88  N.  W.  871;  Drake  v.  Chi- 
cago etc.  Ry.  Co.,  70  Iowa,  88,  29  N.  W.  804,  In  the  opinion  clearly 
approves  the  common  law.  See  I»lving8ton  v.  McDonald,  21  Iowa, 
164,  89  Am.  Dec.  663,  where  the  doctrines  of  the  civil  law  are  dis- 
cussed;   Podhaisky  v.  Cedar  Rapids,  106  Iowa,  643,  76  N.  W.  847. 

108  An  owner  is  under  no  obligation  to  provide  a  way  for  the 
escape  of  surface  water,  hut  has  the  right  to  change  the  snrface 
of  the  ground  so  as  to  interfere  with  or  obstruct  the  flow:  Atchison 
etc.  Ry.  Co.  v.  Hammer,  22  Kan.  763,  31  Am.  Rep.  216.  He  may 
hinder  and  obstruct  the  flow:  Missouri  P.  etc.  Ry.  Co.  v.  Keys,  66 
Kan.  206,  49  Am.  St.  Rep.  248,  40  Pac.  276. 

100  Bangor  v.  Laneil,  61  Me.  621. 

110  Turner  v.  Dartmouth,  13  Allen,  293;  Bates  v.  Smith,  100  Mass. 
181;  Gannon  v.  Hargadon,  10  Allen,  106,  87  Am.  Dec.  626. 

111  Subject  to  reasonable  restrictions,  the  lower  proprietor,  in  the 
use  and  enjoyment  of  his  land,  may  obstruct  or  hinder  the  natural 
flow  of  surface  water,  and  turn  it  back  upon  the  lands  of  others, 
without  liability.  He  may  not  collect  it  in  a  stream  or  body  and 
turn  it  upon  the  lands  of  another:  Rowe  v.  St  Paul  etc.  Ry.  Co.,  41 
Minn.  384,  16  Am.  St  Rep.  706,  43  N.  W.  76;  O'Brien  v.  City  of  St 
Paul,  26  Minn.  331,  83  Am.  Rep.  470, 

112  A  proprietor  may  drain  surface  water  from  his  land  in  such 
a  way  as  may  suit  him,  provided  he  does  so  in  a  usual  and  careful 
manner:  Jones  v.  Hannoven,  66  Mo.  462;  Imlar  v.  City  of  Spring- 
field, 66  Mo.  119,  17  Am.  Rep.  646.  A  railroad  is  not  liable  to  land 
owner  for  an  injury  by  an  overflow  of  surface  water  occasioned  by 
the  roadbed,  skillfully  constructed:  Abbott  v.  Kansas  City  etc.  Ry., 
83  Mo.  271,  63  Am.  Rep.  681,  overruling  McCormlck  v.  K.  C.  etc. 
R.  R.  Co.,  70  Mo.  369,  35  Am.  Rep.  431;  Shane  v.  Railroad  Co.,  71 
Mo.  237,  36  Am.  Rep.  480. 

113  The  rule  that  surface  water  is  a  common  enemy,  and  that 
an  owner  may  defend  his  premises  iEigainst  it,  without  liability  to 
an  adjoining  owner,  is  subject  to  the  rule  that  every  proprietor 
must  so  use  his  own  property  as  not  to  unnecessarily  and  negli- 
gently injure  his  neighbor:  Beatrice  v.  Leary,  46  Neb.  149,  60  Am. 
St.  Rep.  646,  63  N.  W.  370.  A  railroad  company,  like  any  other 
owner,  may  protect  itself  from  the  flow  of  ordinary  surface  water: 
Chicago  etc.  R.  Co.  v.  Shaw  (Neb.),  88  N.  W.  506;  Morrlsey  v.  Rail- 
road Co.,  38  Neb.  406,  66  N.  W .  946. 

114  The  land  owner  may  disturb  the  natural  drainage  to  any  de- 
gree necessary  in  the  reasonable  use  of  his  own  land:  Swett  v. 
Cutts,  60  N.  H.  489,  9  Am.  Rep.  276.  See  Bassett  v.  Salisbury  Mfg. 
Co.,  43  N.  H.  669,  82  Am.  Dec.  179. 

115  "It  is  to  be  observed  that  the  law  has  always  recognized  a 
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Jersey/**  Rhode  Island/*^  Texas/"  Washington,*" 
and  Wisconsin."®    An  upper  proprietor  of  land,  it 

wide  distinction  between  the  right  of  an  owner  to  deal  with  surface 
water  falling  or  coUectlng  on  hig  land,  and  his  right  in  the  water 
of  a  natural  watercourse.  In  such  water,  before  It  leaves  his  land 
and  becomes  part  of  a  definite  watercourse,  the  owner  of  the  land 
is  deemed  to  have  an  absolute  property,  and  he  may  appropriate  It 
to  his  exclusive  use,  or  get  rid  of  it  In  any  way  he  can,  provided 
only  that  he  does  not  cast  it  by  drains  or  ditches  upon  the  land 
of  his  neighbor;  and  he  may  do  this,  although  by  so  doing  he  pre- 
vents the  water  reaching  a  natural  watercourse,  as  It  formerly  did, 
thereby  occasioning  Injury  to  the  mill  owners  or  other  proprietors 

on  the  stream The  owner  of  wet  and  spongy  land  cannot,  it 

Is  true,  by  drains  or  other  artificial  means,  collect  the  surface  water 
into  channels,  and  discharge  it  upon  the  land  of  his  neighbor  to  his 
injury.  This  Is  alike  the  rule  of  the  civil  and  common  law**:  Bark- 
ley  V.  Wilcox,  86  N.  T.  140,  40  Am.  Rep.  G19;  Goodale  v.  Tuttle,  29 
N.  Y.  450. 

116  Owner  may  withhold  the  water  flowing  on  his  property  ftom 
passing  In  its  natural  course  onto  that  of  his  neighbor,  and  In  the 
same  manner  may  prevent  the  water  falling  on  the  land  of  the  lat- 
ter from  coming  on  his  own:  Bowlsby  v.  Speer,  2  Vroom,  351,  86 
Am.  Dec.  216.  The  diversion  or  altered  transmission  of  surface 
water  by  the  erection  of  a  building  Is  not  an  actionable  Injury,  even 
though  damage  ensues:  Jessup  v.  Bamford  Bros.  etc.  Co.  (1902),  66 
N.  J.  L.  641,  88  Am.  St.  Rep.  152,  51  Ati.  147. 

117  &weet  V.  Conley,  20  R.  I.  385,  39  Atl.  326;  Buffum  v.  Harris, 
5  R.  I.  243. 

118  Gross  V.  Lampasas,  74  Tex.  195,  11  S.  W.  1086. 

119  ^'Surface    water  ....  Is    regarded   as   a    common    enemy, 
against  whdch  anyone  may  defend  himself,  though  In  so  doing  he 
Inflicts  Injury  upon  another":  Oass  v.  Dicks,  14  WaAh.  76,  63  Am.  St 
Rep.  859,  44  Pac.  113. 

120  Hoyt  V.  Hudson,  27  Wla  656,  9  Am.  Rep.  473.  '*The  owner 
of  an  estate,  for  the  purpose  of  securing  or  protecting  Its  reasonable 
use  and  enjoyment,  may  obstruct  or  divert  surface  waters  thereon, 
and  which  have  come  down  from  higher  levels,  by  embankments, 
ditches,  drains,  culverts  and  other  constructions;  and  In  doing  so 

may  lawfully  hinder  the  natural  flow  of  such  waters  and  turn  the  i 

same  back  upon  or  off  onto  or  over  the  lands  of  other  proprietors, 
without  liability  for  injuries  ensuing  from  such  obstruction  or  diver- 
sion": Lessard  v.  Stram^  62  Wis.  112,  51  Am.  Rep.  715,  22  N.  W. 
284;  Allen  v.  Chippewa  Falls,  52  Wis.  434,  38  Am.  Rep.  763,  9  N. 
W.  284;  Johnson  v.  Chicago  etc.  R.  R.  Co.,  80  Wis.  641,  27  Am.  St 
Rep.  76,  50  N.  W.  771. 
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is  held  by  some  authority,  may  by  lapse  of  time  ob- 
tain a  right  by  prescription  to  have  surface  water 
flow  over  the  lands  of  a  lower  owner,  so  that  the  lat- 
ter may  not  at  any  time  exercise  his  common-law 
right,  but  this  is  doubtful.*^ 

§  673-    Surface  Waters— The  Civil  Law.— According 

to  the  doctrine  of  the  civil  law,  it  is  considered  that 
as  surface  water  is  descendible  by  nature,  its  usual 
flow  should  not  be  interfered  with,  and  that  its  bur- 
den should  be  borne  by  the  land  where  it  naturally 
flows,  rather  tian  by  land  where  it  can  only  be  made 
to  flow  by  artificial  means.  An  upper  proprietor  has 
an  easement  to  have  all  waters  falling  or  accumulat- 
ing on  his  land  discharged  over  the  lower  tenement, 
to  the  same  extent  as  they  would  be  discharged  in  a 
state  of  nature;  and  this  natural  flow  or  passage  of 
the  waters  cannot  be  interrupted  or  prevented  by 
the  lower  property  owner.  If,  therefore,  the  latter 
should  by  any  means  obstruct  the  natural  flow  and 
cast  it  back  upon  the  upper  tract,  its  owner  has  a 
right  of  action. 

This  rule  has   been   adopted   as   the  law  in  Ala- 
bama,*** Georgia,***  Illinois,***  Louisiana,***   Michi- 

121  Schnitzins  y.  Bailey,  48  N.  J.  Eq.  409,  22  Atl.  732;  Gould  on 
Waters,  sec.  279,  Swett  v.  Gntts,  50  N.  H.  439,  9  Am.  Rep.  276,  seems 
to  deny  any  prescriptive  right  "The  passage  of  water  from  rain 
and  melting  snow  over  the  surface  of  land  for  twenty  years  gives 
DO  right  to  Its  continuance**:  Parks  v.  Newburyport,  10  Gray,  28. 

122  Nlnlnger  v.  Norwood,  72  Ala.  277,  47  Am,  Rep.  412;  Farrls 
y.  Dudley,  78  Ala.  124,  56  Am.  Rep.  24. 

iftB  Farkas  v.  Towns,  103  Ga.  150,  68  Am.  St  Rep.  88,  29  S,  E. 
700;  Mayor  etc.  v.  Slkes,  94  Ga.  30,  47  Am.  St  Rep.  132,  20  S.  B. 
257. 

124  Gormley  v.  Sanford,  52  111.  158.  See  GlUham  v.  Madison  Go. 
R.  R.  Co.,  49  111.  484,  95  Am.  Dec.  627;  Jacksonville  etc.  R.  R.  Co.  v. 
Cox,  91  111.  500. 

12B  Servitude  against  a  lower  estate  requires  it  to  receive  all 
waters  which  naturally  flow  from  a  higher  one.  The  lower  pro- 
prlet<v  is  not  allowed  to  erect  anything  to  obstruct  the  natural  flo\7 
Torts,  Vol.  n— 82 
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Pnrteet  Lands  frMI  FloadlL— The  right  <rf  aa  owbct  of 
laijid  OB  tb«  bank  of  a  stream  or  rircr  to  erect  on  his 
own  land  an  embankment  which  increaaes  the  oTesr- 
flr/w  in  times  of  flood  npon  the  lands  of  the  opposite 
proprietor,  C(r  of  other  owners  along  the  stream,  pre- 
sents an  entirely  different  question  than  that  in- 
volve in  surface  waters  last  considered.*"  If  there 
is  an  overflow  from  a  river  or  other  stream  in  times 
of  flood  which  never  returns,  bat  spreads  ont  over 

of  tli#  Wflt«r»:  Martin  t.  Jett,  12  La.  501«  32  Am.  Dec  120.  note; 
Hfmrp*  T,  htnrert,  51  La.  Ado.  1249.  25  Sooth.  100;  Hooper  t.  WHUn- 
mm,  lA  Jjh,  Add.  497,  T7  Am.  Dec  194. 

136  r>HdlelD  T.  Meyer,  96  Mich.  566.  55  N.  W.  367;  Boyd  t.  Conk* 
lln,  04  Mlcb.  583.  52  Am.  Bep.  831,  20  N.  W.  695.  In  Yerex  t. 
Klruwler.  86  Mich,  24.  24  Am.  St  Bep.  113.  48  N.  W.  875.  it  Is  held 
thAt  s  Uad  owDer  may  aot  dig  an  artificial  ditch  and  carry  the  snr- 
fn(*9  water  thereon  at  once  upon  the  land  of  an  adjoining  owner, 
lift  cannot  collect  it  and  cast  it  in  a  body  upon  the  proprietor  below 
him,  to  his  Injury:  Gregory  v.  Bush,  64  Mich.  42,  8  Am.  St  Bep.  797, 
81  N.  W.  90.    This  rule  Is  common  to  both  the  civil  and  common 

lAW. 

ittT  The  doctrine  of  the  clril  law  was  recognized  in  Butler  v.  Peck, 
10  Ohio  Kt.  885,  88  Am.  Dec.  452,  and  wae  adopted  as  the  rule  in 
T(K>tlo  ▼.  OUfton,  22  Ohio  St  247,  10  Am.  Bep.  732,  and  again  recog- 
nlKtKl  as  the  Inw  of  this  state  in  Crawford  y.  Bambo,  44  Ohio  St 
270.  7  N.  B.  429;  Blue  y.  Wentc,  54  Ohio  St  247,  43  N.  B.  498. 

lai  An  upper  proprietor  may  collect  surface  water  on  his  land 
by  moans  of  artificial  drains,  and  discharge  it  upon  the  land  of  a 
lowor  proprietor  at  a  single  point  which  i»  the  natural  watershed: 
MoKoU  v.  Morgan,  149  Pa.  St  415,  34  Am.  St  Bep.  614,  24  Atl.  21& 
It  U  Kottlod  law  that  for  the  sake  of  agriculture,  a  man  may  drain 
hlM  iimund  which  la  too  moist  and  discharge  it  according  to  its  nat- 
ural ohnnuol:  Kaufman  y.  Qriesemer,  26  Pa.  St  407,  67  Am.  I>ec 
4^7. 

u»  lAHilsviUe  etc*  B«  B.  Co.  y,  Haya,  11  Lea.  382,  47  Am.  Bep. 

i»t^  B«^(ra  V.  Murphy,  87  Vt  99,  86  Am.  Dec  693. 
i»i  Ant^,  sec,  673, 


1289        INJURY  TO  REAL  PROPERTY  BY  NTJISANiTB.      S  ($75 

the  lower  ground,  it  then  becomes  surface  water,  and 
is  to  be  treated  as  such.  But  if  the  surrounding 
country  is  so  situated  that  the  overflow  of  the  stream 
will  naturally  return  to  it,  then  it  does  not  become 
surface  water,  and  the  rules  of  law  relating  to  the 
riparian  rights  of  owners  abutting  on  streams  ap- 
plies. 

The  right  of  an  owner,  through  whose  land  a 
stream  passes,  to  construct  embankments  and  other 
guards  on  the  bank  to  prevent  the  stream  from 
washing  the  bank  away  or  for  the  purpose  of  pro- 
tecting his  land  or  otherwise  benefiting  it,  under 
reasonable  restrictions,  appears  to  be  clearly  recog- 
nized by  the  authorities.  He  must  exercise  ordinary 
care  and  prudence  to  avoid  causing  a  material  injury 
to  an  adjoining  owner,  and  will  render  himself  liable 
in  damages  for  failure  in  this,  if  his  acts  result  in 
causing  substantial  injury  to  the  lands  of  another.^^ 

§  675.  Subterranean  Streams  and  Percolating 
Waters   Distinguished  and  Explained.— in  taking  up 

the  subject  of  underground  waters  and  the  rights 
of  persons  therein,  a  clear  understanding  of  the  na- 
ture of  each  class  of  waters  and  their  distinguishing 

182  Crawford  y.  Rambo,  44  Ohio  St  279,  7  N.  B.  429;  Wallace 
T.  Drew,  59  Barb.  413.  In  Ran  y.  Minnesota  etc.  R.  R.  Co.,  18 
Minn  422»  a  railroad  company  wbjb  held  for  damages  from  an 
oyerflow  caused  by  an  excaTutlon  on  its  land.  "A  land  owner  on 
the  bank  of  a  rlyer  who  erects  on  his  own  land  an  embankment 
which  increases  the  oyerflow  tn  times  of  flood  upon  the  lands  of 
the  opposite  proprietor,  to  the  Injury  of  the  latter,  Is  liable  in 
damages  therefor":  O'ConneM  y.  East  Tennessee  etc.  Ry.  Co.,  87 
6a.  246,  27  Am.  St  Rep.  247,  13  S.  E.  489.  A  riparian  owner  has 
no  right  to  retain  by  means  of  a  dam  the  waters  of  a  natural 
stream,  and  then  to  discharge  the  same  so  that  they  oyerflow  the 
lands  of  a  riparian  owner  below:  McKee  y.  Delaware  etc.  Canal 
Co.,  125  N.  Y.  353,  21  Am.  St  Rep.  740,  26  N.  E.  305.  To  same 
effect:  Sullens  y.  Chicago  etc.  Ry.  Co.,  74  Iowa,  659,  7  Am.  St 
Rep.  501,  note,  38  N.  W.  645.    An  owner  was  held  liable  for  ro- 
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characteristics  is  essential,  before  a  separate  discoa- 
sion  of  each  is  entered  upon. 

'^Percolating  waters"  is  a  phrase  of  well-defined 
meaning,  and  must  not  be  confused  with  subsurface 
waters  or  subterranean  streams  or  waters,  and  by  it 
is   meant  those   waters   which    percolate    through 
underground  strata,  having  no  certain  course,  no  de- 
fined limits,  without  any  permanent,  distinct  or  de- 
fined channel,  but  which  ooze  through  the  soil  in 
varying  quantities  and  in  uncertain    directions.*** 
'^It  is  essential  to  the  nature  of  percolating  waters 
that  they  do  not  form  part  of  the  body  or  flow,  sur- 
face   or    subterranean,  of    any  stream.    They  may 
either  be  rain  waters  which  are  slowly  infiltrating 
through   the   soil,  or   they  may  be  waters   seeping 
through  the  banks  or  bed  of  a  stream  which  have  so 
far  left  the  bed  and  the  other  waters  as  to  have  lost 
their  character  as  part  of  the  fiow."  *** 

The  rule  is  well  settled  that  underground  waters 
are  presumed  to  be  percolating  waters  until  a  de- 
fined, continuous  channel  is  shown.  In  order  to  pre- 
vent the  classification  of  underground  streams  with 
percolating  waters,  they  must  be  known  or  easily  as- 
certainable, and  discoverable  from  the  surface  of 
the    ground    without     subsurface    explorations.*** 

moving  a  natural  ledge  of  rock,  which  retarded  the  flow  of  the 
water,  thereby  increasing  the  flow  of  the  water  on  the  lower  pro- 
prietor: Grant  v.  Kuglar,  81  Ga.  637,  12  Ank  St  Rep.  348,  8  S.  B. 
878.    Every  owner  of  land  may  protect  himeelf  from  overflow  la 
times  of  flood:  Hoard  v.  De  Moines,  62  Iowa,  326,  17  N.  W.  527. 

188  Chasemore  v.  Richards,  7  H.  L.  Cas.  349;  Strait  v.  Brown, 
16  Nev.  317,  40  Am.  Rep.  497;  Frazier  v.  Brown,  12  Ohio  St 
294;  Wheatley  v.  Baugh,  25  Pa.  St  528,  64  Am.  Dec  721.  See 
valuable  note  "As  to  What  are  Percolating  Waters,"  with  all  th« 
leading  cases,  67  Am.  St  Rep.  663;  The  Wyandotte  Club  v.  Sells, 
6  Ohio  N.  P.  64. 

134  Vineland  Irr.  Dist.  v.  Azuza  Irr.  Co.,,  126  Cat  486,  58  Pac. 
1057. 

185  Hansen  v.  McCue,  42  Cal.  303,  10  Am.  Rep.  299;  Swett  v. 
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Subterranean  streams  or  waters  are  such  as  flow 
nnderneath  the  ground,  having  a  well-defined  and 
well-known  channel,  or  water  flowing  in  a  certain 
and  defined  course  in  a  known  subterranean  channel, 
the  existence  of  which  is  easily  ascertainable.***  It 
is  considered  that  the  course  of  the  stream  must  be 
discoverable  from  the  surface  of  the  earth,  and  not 
by  excavation.**^ 

There  is  some  difficulty  in  distinguishing  between  a 
surface  stream  and  a  subterranean  stream.  In  the 
former  the  natural  course  is  clearly  defined,  while 
the  latter  is  not  so  easily  ascertalined,  but  private 
ownership  cannot  attach  to  subterranean  streams 
until  the  course  can  be  determined. 

§  676-  Percolating  Waters.— Because  of  the  wan- 
dering and  uncertain  character  of  percolating 
waters,  the  general  rule  may  be  stated  that  they  are 
the  property  of  no  one  until  they  are  appropriated 
by  one  on  whose  soil  they  are  found.**®    The  rule 

Cntts,  50  N.  H.  439,  9  Am.  Rep.  276;  Board  of  Supervisors  etc.  v. 
Mlsfiiselppi  Lrumber  Co.  (1902),  81  Sonth.  905.  See  note  and  the 
authorities  collected  in  note  to  Wheelock  v.  Jacobs,  70  Vt  162, 
e7  Am.  St.  Rep.  663,  43  L.  R.  A.  105,  40  Atl.  41;  Tampa  Water- 
works Co.  V.  Cline,  37  Fla.  586,  53  Am.  St  Rep.  262,  33  L.  B.  A. 
376,  20  South.   780. 

186  Chasemore  v.  Richards,  7  H.  L.  Cas.  349;  Burroughs  v.  Sat- 
terlee,  67  Iowa,  396,  56  Am.  Rep.  350,  25  N.  W.  806;  Bloodgood  v. 
Ayer,  108  N.  Y.  400,  2  Am.  St.  Rep.  443,  15  N.  B.  433;  Vineland 
lET.  Dist  V.  Azusa  Irr.  Co.,  126  Oal.  486,  58  Pac.  1057;  Frazler  v. 
Brown,  12  Ohio  St  294;  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64 
Am.  Dec.  721;  Shively  t.  Hume,  10  Or.  76;  Board  of  Supervisors 
▼.  Mississippi  Lumber  Co.  (Miss.,  1902),  31  South.  905;  Williams  v. 
liadew,  161  Pa.  St  283,  41  Am.  St.  Rep.  891,  29  Atl.  54.  See  an  ex- 
tensive tpeatmemt  of  this  subject  in  note  to  67  Am.  St  Rep. 
664-669.  See  Castalia  Trout  Club  Co.  v.  Castalia  Sporting  Club, 
8  Ohio  C.  C.  194. 

187  Lybe's  Appeal,  106  Pa.  St.  626,  51  Am.  Rep.  542;  Chasemoro 
▼.  Richards,  7  H.  L.  Cas.  349. 

188  Frazier  v.  Brown,  12  Ohio  St  294;  Crescent  Mln.  Co.  v.  Sil- 
ver King  Min.  Co.,  17  Utah,  444,  70  Am.  St  Rep.  810,  54  Pac.  244. 
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governing  this  class  of  waters  is  frequently  stated  by 
the  authorities  that  they  are  a  part  of  the  soil,  and 
belong  to  the  owner  of  the  soil.***  It  is  well  settled 
that  an  owner  finding  such  waters  on  his  premises 
may  take  it  for  his  own  use  without  being  liable  to 
one  from  whose  lands  it  has  come.**®  This  right  of 
every  land  owner  to  the  use  of  percolations  into  his 
lands,  and  the  absence  of  duty  on  his  part  to  avoid 
taking  water  from  a  neighbor's  land  by  filtration,  or 
preventing  water  from  percolating  into  such  neigh- 
bor's land,  is  founded  in  public  policy,  because  of  the 
necessity  of  drainage,  excavating,  and  because  of  the 
manifest  difficulty  of  tracing  the  filtration  or  per- 
colations   of    water    through  the  soil."*    In  some 

180  Hanson  t.  McCne,  42  Gal.  303,  10  Am.  Rep.  299;  Roath  7. 
DriscoU,  20  Conn.  633,  541,  62  Am.  Dec.  352;  Vlneland  Irr.  Dist  v. 
Azusa  Irr.  Co.,  126  Cal.  486,  4»4,  68  Pac.  1057;  Wheelock  v.  Jacobs, 
70  Vt.  163,  67  Am.  St  Rep.  660,  40  Atl.  41. 

140  Wheatley  v.  Baugh,  25  Pa.  St  628,  64  Am.  Dec.  721;  Roath 
Y.  Driscoll,  20  Ooim.  533,  52  Am.  Dec.  352;  Hongan  y.  Milwaukee 
etc.  R.  R.  Co.,  35  Iowa,  558,  14  Am.  Rep.  502;  Hanson  v.  McCne,  42 
Cal.  303,  10  Am.  Rep.  299;  Swett  v.  Cntts,  50  N.  H.  439.  9  Am.  Rep. 
276;  Goodale  v.  Tuttle,  29  N.  Y.  459;  Walker  t.  Cronln,  107  Mass. 
564;  Delhi  v.  Youmans,  45  N.  Y.  362,  6  Am.  Rep.  100;  Edwards  T. 
Haeger.  180  111.  90,  54  N.  E.  176;  Emporia  v.  Soden,  25  Kan.  588, 
37  Am.  Rep.  265;  Chatfleld  t.  Wilson,  28  Vt  49;  Ocean  Grove  etc. 
Assn.  V.  Asbury  Park  Commrs.,  40  N.  J.  Bq.  447,  3  Atl.  168;  Buf- 
fum  V.  Harris,  5  R.  I.  243;  Elster  v.  Springfield,  49  Ohio  St  83,  30 
N.  E.  274;  Frazler  v.  Brown,  12  Ohio  St  294;  Taylor  v.  Welch,  6 
Or.  196;  Bloodgood  v.  Ayers,  108  N.  Y.  400,  2  Am.  St  Rep.  443,  15 
N.  E.  433;  Gould  v.  Eaton,  111  Cal.  639,  52  Am.  St  Rep.  201,  and 
note,  44  Pac.  319;  Tampa  Water  Works  Co.  v.  Cllne,  37  Pla.  586» 
53  Am.  St  Rep.  262,  20  South.  780;  Wheelock  v.  Jacobs,  70  Vt  162, 
40  Atl.  41,  67  Am.  St  Rep.  059,  and  monographic  note,  p.  663  el 
seq.;  Crescent  Mln.  Co.  v.  Silver  King  Min.  Co.,  17  Utah,  444.  70 
Am.  St  Rep.  810,  54  Pac.  244. 

141  "As  between  proprietors  of  adjoining  lands,  the  law  recogw 
nlzes  no  correlative  rights  in  respect  to  underground  waters  per- 
colating, oozing,  &r  filtrating  through  the  earth;  and  this  from  con- 
siderations of  public  policy:  1.  Because  the  existence,  origin,  move- 
ment and  course  of  such  waters,  and  the  causes  which  govern  and 
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states,  howeyer,  it  has  been  declared  that  a  land 
owner  may  make  an  unreasonable  use  of  percola- 
tions and  injure  those  adjoining  land  holders  who 
would  have  received  the  water  if  such  use  had  not 
been  made,  and  that  the  one  making  an  unreasonable 
use  of  such  filtrations  is  liable  ex  delicto  for  the  dam- 
age resulting.*^  But  the  great  weight  of  authority 
is  the  other  way,  that  water  oozing  through  the  soil 
in  indefinite  directions  becomes  the  property  of  him 
who  first  appropriates  it  to  his  use. 

On  the  other  hand  where  one  has  succeeded  in  se- 
curing such  water  in  wells  or  ponds,  and  has  in  this 
manner  appropriated  it  to  his  own  use,  he  has  a  title 
and  right  thereto,  and  anyone  who  takes  this  water 
without  such  owner's  permission  becomes  a  tort- 
feasor. Hence  where  water  has  been  collected  into 
ponds  by  one,  and   another   constructs   a  reservoir 

direct  their  moyements  are  so  secret,  occult,  and  concealed,  that 
an  attempt  to  administer  any  set  of  legal  mles  in  respect  to  them 
would  be  inYolred  In  hopeless  uncertainty,  and  would  be,  there- 
fore, praceically  impossible;  2.  Because  any  such  recoginitlon  of 
correlative  rights  would  interfere  with  drainage,  agriculture,  min- 
ing, the  construction  of  highways  and  railroads,  with  sanitary  regu- 
lations, building  and  the  general  progress  of  improvement  in  works 
of  embellishment  and  utility":  Frazier  v.  Brown,  12  Ohio  St  2^, 
811.  See,  also,  Wheeloch:  v.  Jacobs,  70  Vt  162,  40  Atl.  41,  67  Am. 
St.  Rep.  659,  and  monographic  note,  p.  663  et  seq. 

142  Bassett  v.  Salisbury  Mfg.  Ck>.,  48  N.  H.  569,  82  Am.  Dec.  179; 
Forbell  v.  New  York,  164  N.  Y.  522,  79  Am.  St.  Rep.  666,  51  L. 
R.  A.  695,  58  N.  B.  644.  In  this  case  the  defendant  constructed 
weUs  and  pumping  stations,  tapping  the  subsurface  water  on  the 
ground  of  another.  It  Is  not  made  clear  whether  it  was  percolat- 
ing water  or  subterranean.  It  was  held  that  the  municipal  cor- 
poration was  guilty  of  trespass,  and  liable  in  damages.  The  court 
said:  "In  the  absence  of  contract  or  enactment,  whatever  it  is  rea- 
sonable for  the  owner  to  do  with  his  subsurface  water,  regard  be- 
ing had  to  the  definite  rights  of  others,  he  may  do.  He  may  make 
the  most  of  it  that  be  reasonably  can**:  Swett  v.  Gutts,  50  N.  H. 
439,  9  Am.  Rep.  276;  see  Hart  v.  Jamaica  Pond  Aqueduct  Co.,  133 
Mass.  488;  AttMney  General  v.  Jamaica  Pond  Aqueduct  Ck).,  133 
Mass.  361. 
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near  by,  which  by  filtration  abstracts  the  water  from 
the  pond,  the  owner  of  the  reservoir  is  liable  to  the 
owner  of  the  pond/'*' 

§  677.    Altering  or  Polluting  Percolating  Waters.— 

Another  question  arises  when,  instead  of  intercept* 
injg  percolating  or  fiowing  waters,  one  allows  them 
to  filtrate  or  flow  through  his  lands,  but  to  enter  the 
adjoining  premises  in  an  altered  condition.  If  by  the 
acts  of  the  one  through  whose  land  the  water  passes 
it  is  altered  to  the  damage  of  the  one  whose  land 
receives  it,  the  former  becomes  liable  because  the 
latter  has  the  right  to  receive  it  unaltered  save  by 
reasonable  diminution,  and  the  change  constitutes  a 
delict  containing  injuria  et  damnvm.  Hence,  as  is  the 
most  common  tort,  one  who  pollutes  the  water  is  li- 
able for  the  damage  resulting.*** 

It  would  seem  that  in  order  to  hold  one  for  dam- 
age resulting  from  the  mingling  of  noxious  sub- 
stances with  percolating  waters  or  subterranean 
streams,  he  should  be  shown  to  be  guilty  of  negli- 
gence. Accordingly,  it  has  been  held  that  one  is 
only  liable  for  the  deleterious  effects  of  substances 
penetrating  to  subterranean  streams  where  the  one 
whose  acts  are  complained  of  knew,  or  ought  to  have 
known,  of  the  stream  and  the  effect  likely  to  arise 
from  his  acts.*^    But  it  has  also  been  said  that  one 

148  Proprietors  of  Mills  v.  Bralntree  Water  Supply  Co.,  149  Mass. 
478,  21  N.  E.  761;  Cowdrey  v.  Wobum,  136  Mass.  409. 

144  Collins  V.  Chartlers  Valley  Gas  Co.,  131  Pa.  St.  143,  17  Am. 
St  Rep.  791,  18  Atl.  1012;  Wahle  v.  Relnbach,  T6  HI.  322;  Ball  v. 
Nye,  99  Mass.  582,  97  Am.  Dec.  56;  Hangh'B  Appeal,  102  Pa.  St. 
42.  48  Am.  Rep.  193;  Wilson  v.  New  Bedford,  108  Mass.  261,  11 
Am.  Rep.  352;  Brown  v.  IIllus,  27  Conn.  84,  71  Am.  Dec.  49. 

146  Collins  V.  Chartlers  Valley  Gas  Co.,  131  Pa.  St  143,  17  Am. 
St  Rep.  791,  18  Atl.  1012.  See,  also,  Williams  v.  Ladew,  161  Pa. 
St  283;  Roath  v.  Driscoll,  20  Conn.  542,  52  Am.  Dec.  352;  Haldeman 
V.  Bruckhart,  45  Pa.  St  514,  84  Am.  Dec.  511.    That  the  act  must 
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who  keeps  filth  on  his  premises  does  so  at  the  peril 
of  being  held  responsible  for  all  damage  arising 
through  the  pollution  of  percolating  water,  even 
though  there  has  been  no  negli^ence.*'*^  One  may 
not  maintain  a  privy  so  that  the  deposits  percolate 
into  a  neighbor's  well.**^ 

These  two  positions  are  not  contradictory,  how- 
ever. Due  care  may  require  that  one  who  deposits 
noxious  substances  on  his  premises  takes  notice  of 
the  usual  and  well-known  effect  of  rains  or  other  acts 
of  nature  whereby  water  can  carry  such  substances 
into  adjoining  premises,  while  reasonable  diligence 
cannot  demand  that  one  take  precautions  to  prevent 
filth  from  penetrating  to  subterranean  streams  of 
which  he  has  no  knowledge  or  intimation.  One  may 
collect  water  on  his  premises  in  such  a  manner  as  to 
back  up  water  which  ordinarily  drains  off  from 
neighboring  land,  or  as  to  percolate  into  adjoining 
premises  in  unusual  and  injurious  quantities,  and 
where  damage  results  from  such  acts  the  person  in- 
jured may  have  an  action  ex  delicto  for  the  dam- 
ages.**® 

§  678.    Subterranean    Streams.— Much    the    sam» 

rules  governing  surface  streams  apply  to  subterran- 
ean streams.    Owners  have  the  same  property  right 

be  mallclotiB  In  such  case,  see  Brown  v.  lUins,  27  Conn.  84,  71  Am. 

Dec.  49. 

146  Wahle  V.  Reinbach,  70  111.  322;  Sherman  v.  Fall  River  Iron 
Works,  6  Allen,  213;  Haugh's  Appeal,  102  Pa.  St  42,  48  Am.  Rep. 
193;  Hank  v.  Tide  Water  Pipe  Line  Co.,  153  Pa.  St  366,  34  Am. 
St  Rep.  710,  26  Atl.  644. 

147  Haugh's  Appeal,  102  Pa.  St  442.  49  Am;  Rep.  198. 

148  Wilson  V.  New  Bedford,  108  Mass.  261,  11  Am.  Rep.  352; 
Mouson  etc.  Mfg.  Co.  v.  Fuller,  15  Pick.  554;  Fuller  v.  Chicopee 
Mfg.  Co.,  16  Gray,  46;  Pixley  v.  Clark,  35  N.  Y.  520,  91  Am.  Dec. 
72;  Schuster  v.  Albrecht  98  Wis.  241,  67  Am.  St.  Rep.  804,  73  N. 
W.  990;  Parker  v.  Larsen,  86  Cal.  236,  21  Am.  St  Rep.  30,  24  Pac. 
0S9. 
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in  them  as  they  do  in  surface  streams.  This  right  is 
determinable  by  the  fact  that  there  is  "knowledge, 
actual  or  reasonably  acquirable^  of  their  existence, 
location  and  course."*^  The  proprietor  of  land 
through  which  such  a  subterranean  stream  passes  is 
not  entitled  to  the  same  rights  over  the  water 
therein  as  he  is  oyer  the  water  filtrating  through  the 
ground.  He  is  allowed  to  make  a  reasonable  use 
thereof,  but  anything  more  constitutes  a  wrong 
against  the  lower  land  owners  under  whose  land  the 
stream  passes.**^  A  person  cannot  materially  divert 
water  from  a  natural  watercourse  below  the  surface 
of  the  earth  any  more  than  he  can  that  in  a  surface 
stream.*** 

This  right  is  in  the  nature  of  an  easement,  and  is 
similar  in  character  to  that  which  the  riparian  owner 
of  streams  above  ground  has  in  the  waters  flowing 
in  them.  But  as  this  easement  does  not  arise  until 
the  water  has  assumed  a  definite  channel,  it  follows 
that  where  a  spring  is  formed  from  percolating 
water,  the  owner  thereof  cannot  complain  if  it  is 
destroyed  by  the  act  of  a  neighbor  in  digging  a  well, 
even  though  the  spring  had  been  in  use  for  a  consid- 

149  Colllna  T.  Chartierg  Valley  Gas  Co,,  131  Pa.  St  143,  17  Am. 
St  Rep.  791,  18  Atl.  1012. 

iBO  Wheatley  v.  Baugh,  25  Pa.  St.  528,  ft4  Am.  Dec.  721;  Bnr- 
roughB  V.  Saterlee,  67  Iowa,  396,  56  Am.  Dec.  350,  25  N.  W.  808; 
Saddler  v.  Lee,  66  Ga.  45,  42  Am.  Rep.  62;  Strait  v.  Brown,  16  Ner. 
817,  40  Am.  Rep.  497;  Cross  v.  Kltts,  69  Cal.  217,  58  Am.  Rep.  558: 
Hale  V.  McLea,  53  CaL  578;  Smith  v.  Adams,  6  Paige,  433;  Em- 
poria T.  Soden,  25  Kan.  588,  37  Am.  Rep.  265;  Whetstone  v.  Bow- 
ser, 29  Pa.  St  65;  Williams  t.  Ladew,  161  Pa.  St  283,  41  Am.  St 
Rep.  891,  29  Atl.  54;  Tampa  Waterworks  Co.  v.  Cline,  37  Fla.  586^ 
53  Am.  St  Rep.  262,  20  South,  780;  Emporia  v.  Soden,  25  Kan.  588. 
37  Am.  Rep.  265;  Whetstone  v.  Bowser,  29  Pa.  St  65;  WUUams  v. 
Ladew,  161  Pa.  St  283,  41  Am.  St  Rep.  891,  29  Atl.  54;  Tampa 
Waterworks  Co.  v.  Cline,  37  Fla.  586,  53  Am.  St  Rep.  262,  20 
South,  780. 

161  Castalia  Trout  Club  Co.  v.  Castalla  Sporting  Club,  8  Ohio  C. 


1307        INJURY  TO  BBAL  PROPEBTT  BT  NT7ISANGB.      I  67d 

erable  length  of  time.*'*  And  in  case  it  is  not  per- 
fectly apparent  that  water  comes  from  an  under- 
ground stream,  it  is  presumed  to  arise  from  percola- 
tions.**^ In  some  localities  where  streams  flow  over 
beds  of  gravel  or  other  loose  formations,  it  is  a 
known  fact  that  below  the  surface,  and  sustaining 
the  surface  stream,  a  body  of  water  is  slowly  passing 
through  the  gravel  or  other  matter  forming  the  bed. 
Any  deduction  from  such  under-stream  diminishes 
the  surface  stream.  These  two  are  deemed,  as  in 
fact  they  are,  buf  parts  of  one  stream,  and  the  under- 
ground portion  is  subject  to  the  same  rules  as  the 
surface  stream.*** 

§  679.  Filthy  Deposits.— An  owner  of  property 
who  keeps  upon  his  premises  filthy  substances  of 
such  a  character  that  either  the  same  will  pollute 
the  atmosphere,  or  secretions  therefrom  will  perco- 
late the  ground,  keeps  them  at  his  peril,  and  if  they 
escape  to  the  land  of  another  causing  injury  such  de- 
posits become  a  nuisance  for  which  the  land  owner 
is  liable.*""^  Such  percolations  may  injure  percolat- 
ing waters  or  subterranean  streams,  in  either  of 
which  cases  a  right  is  violated.**^  If  waste  and  filth 
from  a  gas  company  deposited  in  an  excavation  pol- 

162  Wbeatley  v.  Baugh,  25  Pa.  St  628,  ©4  Am.  Dec.  721;  Han- 
son V.  McCue,  42  Cal.  308,  10  Am.  Rep.  290;  Roath  v.  Drigcoll,  20 
Conn.  633,  62  Am.  Dec.  362;  Frazler  v.  Brown,  12  Ohio  St.  294;  Bi- 
ster V.  Springfield,  49  Ohio  St.  83,  30  N.  B.  274;  Wheelock  v.  Jacobs, 
70  Vt.  162,  67  Am.  St.  Rep.  669,  40  Atl.  41;  Crescent  Mln.  Co.  v. 
Silver  King  Mln.  Co.,  17  Utah,  444,  70  Am.  St  Rep.  810,  64  Pac. 

244. 

153  Hanson  v.  McCne,  42  Cal.  303,  10  Am.  Rep.  299;  Swett  ▼. 
Cutts,  60  N.  H.  439,  9  Am.  Rep.  276. 

164  Vlneland  Irr.  Dlst  v.  Azusa  Irr.  Co.,  126  Cal.  486,  494,  493, 

68  Pac.  1057. 
166  Hauck  V.  Tidewater  Pipe  Line  Co.,  153  Pa.  St  366,  34  Am. 

St  Rep.  710,  26  Atl.  644. 
166  Ante,  sec  677. 
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lutes  a  neighboring  well,  a  wrong  is  done/*^  So  if 
coal-oil  escapes  from  the  place  where  stored,  and 
percolates  through  the  soil  to  the  detriment  of  an 
adjoining  land  owner,***  or  if  manure  collected  in  a 
vault  underneath  a  bam  causes  similar  injury.**^® 
Likewise,  the  one  who  maintains  a  priyy  vault  on  his 
premises  is  liable  for  the  injuries  to  his  neighbors 
which  flow  therefrom,**^  and  if  the  result  is  the  pol- 
lution of  streams  of  water,  it  constitutes  a  nui- 
sance.*** A  creamery  whose  filth  and  refuse  was 
allowed  to  flow  by  percolation  and  through  a  ditch 
upon  the  land  of  an  adjoining  proprietor  was  held 
liable  for  the  injury  caused  thereby.***  Injury  may 
follow  from  the  odors  arising  from  filth  which  has 
been  collected,  and  hence  when  any  substances  upon 
one's  premises  impregnate  the  atmosphere  with  un- 
wholesome or  offensive  matter  such  a  one  is  responsi- 
ble therefor  as  for  a  nuisance.*** 

§  680.    Riparian    Rights    in    Streams    and    Water- 
courses—May Make  Reasonable  Use.— The  principles  of 

law  governing  the  rights  of  riparian  owners  are  well 
settled.  All  the  people  have  common  rights  in  the 
rivers  or  public  waters;  they  may  use  the  water,  and 

167  Beatrice  GaB  Co.  v.  Thomas,  41  Neb.  662,  43  Am.  SL  Rep. 
711,  50  N.  W.  925;  Brown  v.  lUiniote,  27  Conn.  84,  71  Am:  Dec:  49; 
Pottstown  Gas  Co.  v.  Murphy,  39  Pa.  St.  257. 

158  Kinnalrd  v.  Standard  Oil  Co.,  89  Ky.  466,  25  Am.  St.  Rep. 
545,  12  S.  W.  937;  Hauclt  v.  Tidewater  Pipe  I/ine  Co.,  153  Pa.  St 
366,  34  Am.  St  Rep.  710.  26  Atl.  644. 

169  Ball  v.  Nye,  99  Mass.  582,  97  Am.  Dec.  56;  Llvezey  v.  Schmidt, 
96  Ky.  441,  29  S.  W.  25. 

160  Haugh'0  Appeal,  102  Pa.  St  442,  49  Ain.  Rep.  193. 

161  People  V.  Elk  River  etc.  Co.,  107  Cal.  221,  48  Am.  St  Rep. 
125,  40  Pac.  531;  Chapman  v.  Rochester,  110  N.  Y.  273,  6  Am.  St 
Rep.  366,  18  N.  B.  88. 

162  Price  V.  Oakfleld  etc.  Creamery  Co.,  87  Wis.  636,  24  L.  R.  A. 
333,  58  N.  W.  1039. 

168  Pennoyer  v.  Allen,  56  Wis.  502,  43  Am.  Rep.  728,  14  N.  W.  609. 
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ride  over  it  There  is  no  such  thing  as  absolute  own- 
ership of  the  water  in  any  stream,  riparian  owners 
merely  having  the  right  to  the  use  of  the  water  as  it 
flows,  subject  to  certain  conditions  and  limitations. 
One  may  become  the  owner  by  taking  it  from  the 
stream  and  confining  it  in  barrels  or  tanks,  but  so 
long  as  it  flows  it  is  as  free  to  all  as  the  light  and  the 
air.  Inhabitants  of  cities  and  villages  watered  by  a 
stream  may  use  the  water  as  well  as  a  riparian  own- 
er, provided  they  have  access  to  the  stream  by  a  pub- 
lic highway.***  And  so  is  an  incorporated  municipal- 
ity situated  on  a  natural  flowing  stream  to  be  con- 
sidered as  a  riparian  proprietor  with  equal  rights  as  in- 
dividual owners,  and  subject  to  the  same  liabilities.*** 
It  may  use  as  much  of  the  water  as  may  be  necessary 
for"  its  own  purposes,  as  well  as  to  supply  water  to 
its  inhabitants  for  domestic  purposes,  returning  to 
the  stream  the  water  not  used.***  There  is  this  import- 
ant limitation  upon  the  right  of  a  riparian  owner  to 
use  the  water,  which  is  universally  recognized,  name- 
ly, that  he  must  make  a  reasonable  use  of  it  The 
rights  of  all  riparian  proprietors  are  coequal,  consist- 
ing, in  general,  in  the  right  to  have  waters  in  any 
stream,  navigable  or  otherwise,  continue  to  flow  in 
the  same  condition  in  respect  to  volume,  direction,  and 
speed  and  purity,  as  nature  prescribes,  subject,  how- 
ever to  a  reasonable  use  of  the  waters  by  other  land- 
holders through  whose  lands  the  stream  passes.**^ 

164  Philadelphia  t.  Collins,  68  Pa.  St  116:  Philadelphia  v.  Com- 
missioners, 7  Pa.  St  S48;  Appeal  of  Haupt,  125  Pa.  St  211,  17  Atl. 
436. 

166  CltQT  Of  Canton  ▼.  Shock,  66  Ohio  St  19. 
i«e  Id. 

167  Cary  v.  Daniels,  8  Met  466,  41  Am.  Dec.  532.  '"When  It  [wa- 
ter] takes  a  course  and  settles  Into  a  natural  channel,  it  becomes 
the  right  of  every  person  to  have  it  flow  ov^er  his  land  in  the  nat- 
ural channel,  undiminished  in  quantity  and  unimpaired  in  quality, 
except  to  the  extent  that  grows  out  of  and  is  Inseparable  from  a 
reasonable  use  of  it  for  the  usual  and  ordinary  purposes  of  life  by 
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Any  unreasonable  use  of  the  waters  which  materially 
and  injuriously  diminishes  or  increases  the  volume  of 
the  stream,  changes  the  direction  in  which  it  flows  or 
the  speed  with  which  it  passes  along  its  course,  or 
which  renders  the  waters  impure,  is  wrongful  and 
constitutes  a  nuisance.  In  navigable  or  floatable 
streams  any  use  which  materially  interferes  with 
navigation  or  their  use  for  floating  purposes  is  also  a 
nuisance.  A  lower  proprietor  cannot  complain  if 
such  reasonable  use  appreciably  diminishes  the 
amount  of  water  in  the  stream.*^ 

But.  in  this  question  it  is  of  importance  to  know 
what  is  a  reasonable  use.  In  determining  this  all 
the  circumstances  and  conditions  surrounding  each 
particular  case  should  be  taken  into  consideration. 
Thus,  the  size  of  the  stream,  the  number  of  riparian 
owners,  the  needs  and  wants  of  the  community,  the 
character  of  the  country  in  which  it  is  located,  and  the 
customs  and  usages  in  regard  to  the  use  of  the  water 
must  all  be  taken  into  account.*^  The  amount  of 
water  taken  and  used  without  being  returned  must, 
under  ordinary  circumstances,  be  proportioned  to  the 
full  amount  in  the  stream  and  the  number  of  persons 

those  above  him  on  the  stream":  1  Wood  on  Nuisance,  sec.  332. 
See,  also,  Ulbrlcht  t.  Eufala  Wat«  Co.,  86  Ala.  587,  11  Am.  St 
Rep.  T2,  6  Sooth.  78;  Tennessee  Coal  etc.  Co.  ▼.  HampUton,  100  Ala. 
252,  46  Am.  St  Rep.  48.  14  South.  167;  Clark  v.  Pennsylvania  R. 
Co..  145  Pa.  St.  438,  27  Am.  St  Rep.  710,  22  Atl.  989;  Clinton  v. 
Myers,  46  N.  Y.  511,  7  Am.  Rep.  873;  Hayes  v.  Waldron,  44  N.  H. 
584,  84  Am.  Dec.  105;  Merrlfleld  ▼.  Lombard,  13  Allen,  16,  90  Am. 
Dec.  172;  Davis  v.  Getchel,  50  Me.  604,  79  Am.  Dec  686;  Benton 
V.  Johncox,  17  Wash.  277,  61  Am.  St.  Rep.  912,  49  Pac.  495;  Geh- 
len  V.  Knorr,  101  Iowa,  700,  70  N.  W.  757,  63  Am.  St  Rep.  416,  and 
cases  cited. 

168  Anderson  v.  Cincinnati  Southern  R.  Ca,  86  Ky.  44,  9  Am. 
St.  Rep.  263,  5  S.  W.  49. 

100  Jones  v.  Adams,  19  Nev.  78,  8  Am.  St  Rep.  788.  6  J*ac. 
442;  Bvans  v.  Merriweather,  3  Scam.  492,  88  Am.  Dec.  107;  Du- 
mont  V.  Kellog,  29  Mich.  420,  18  Am.  Rep.  102;  Anderson  v.  Cincin- 
nati Southern  Ry.,  86  Ky.  44,  9  Am.  St  Rep,  263,  5  S.  W.  49. 
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entitled  to  take  benefit  from  use  of  the  stream.*^^ 
Some  courts  hold,  however,  that  a  use  of  the  water  for 
those  which  they  term  "natural  wants,"  as  opposed 
to  "artificial  wants,"  may  exhaust  the  entire  stream 

without  liability,*''*  but  for  any  other  than  a  neces- 
sary use  only  a  proportionate  amount  may  be  con- 
sumed.*'^ What  shall  be  deemed  necessary  and  what 
artificial  will  depend  in  great  part  upon  the  character 
of  the  country  through  which  the  stream  flows,  and 
partly  upon  custom  and  usage.  Thus,  in  the  west, 
irrigation  is  absolutely  essential  to  vegetation  in 
many  localities,  and  hence  water  may  be  appropriated 
for  this  purpose,*''*  while  in  districts  where  irrigation 
is  not  essential,  use  of  water  for  such  purpose  is  re- 
stricted, and  other  wants  must  be  first  provided  for.*''* 

§  681 .  Same  Continued-rSpecific  Uses— Natural  Uses 

and  Wants. — The  natural  wants  of  all  riparian  propri- 
etors must  first  be  satisfied  before  the  waters  may  be 
employed  for  other  purposes.*"  Domestic  or  natural 
uses  embrace  the  use  of  water  for  drinking,  for  culin- 
ary and  other  domestic  purposes,  or   for  watering 

iTO  Benton  t.  Johncox,  17  Wash.  277,  61  Am.  St.  Rep.  912,  40 
Pac.  405;  Jones  t.  Adams,  19  Nev.  78,  3  Am.  St  Rep.  788,  6  Pac 

442. 

171  Bvnns  t.  Merriweatlier,  3  Scam.  492,  38  Am.  Dec.  107;  Wads- 
worth  y.  Tillotson,  15  Conn.  366,  39  Am.  Dec.  391;  Clark  y.  Penn- 
syKania  R.  Co.,  145  Pa.  St  438,  27  Am.  St  Rep.  760,  22  Atl.  989. 
But  see  Benton  y.  Johncoz,  17  Wash.  277,  61  Am.  St  Rep.  912,  49 

Pac.  495. 

172  Anderson  y.  Cincinnati  Southern  R.  Co.,  86  Ky.  44,  9  Am.  St 
Rep.  263»  5  S.  W.  49;  Jones  y.  Conn,  39  Or.  30,  87  Am.  St  Rep. 
634,  64  Pac.  855,  65  Pac.  1068;  Clark  y.  Pennsylvania  R.  Co..  145 
Pa.  St  438,  27  Am.  St  Rep.  710. 

178  Jones  V.  Adams^  19  Nev.  78,  3  Am.  St  Rep.  788,  6  Pac.  442. 
But  see  Benton  y.  Johncox,  17  Wash.  277,  61  Am.  St  Rep.  912,  40 

Pac.  495. 
174  Anderson  y.  Cincinnati  Southern  R.  Co.,  86  Ky.  44,  9  Am. 

St  Rep.  263,  5  S.  W.  49. 
176  Washburn  on  Basements,  2d  ed.,  240;  Klimey  on  Irrigation, 

sec.  273. 
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stock.*^®  Domestic  purposes  and  quenching  thirst  of 
man  and  animals  are  held  to  be  pre-eminently  nat- 
ural wants,  to  which  the  water  must  first  be  ap- 
plied.*'"'' It  is  held  that  each  proprietor  may  use  as 
much  of  the  water  as  may  be  necessary  for  natural 
and  domestic  purposes,  even  if  it  be  entirely  consumed 
in  such  use.*'^^ 

§  682.    Specific  Uses  of  Water  by  Riparian  Owners 

Continued. — ^After  the  natural  wants  are  satisfied  the 
waters  may  be  used  for  agricultural  purposes,*^ 
for  irrigating  purposes,*®^  and  manufacturing  pur- 
poses.*®* But  the  riparian  owner  is  only  entitled  to 
the  use  of  the  waters  of  a  stream^  and  has  no  property 
therein ;  hence  he  cannot  dispose  of  them  to  others  not 
located  on  the  stream.*®* 

i  684.    Diminishing  Flow  and  Changing  Channel  of 

Stream. — ^The  usual  and  ordinary  flow  of  a  stream  may 
be  diminished  by  the  retention  of  the  water  in  ponds 

1T6  Jones  on  Easements,  sec.  744. 

177  Alta  Land  etc.  Co.  v.  Hancock,  85  Cal.  219,  20  Am.  St.  Re!). 
217,  24  Pac.  645;  Jones  y.  Conn,  39  Or.  30,  87  Am.  St.  Rep.  634,  C4 
Pac.  855,  65  Pac.  1068. 

178  Anderson  y.  Cincinnati  Southern  Ry.,  86  Ky.  44.  But  see 
Harris  y.  Harrison,  93  Cal.  676,  29  Pac.  326,  wliere  it  is  said  that 
no  proprietor  can  absorb  all  the  water  of  a  stream  so  as  to  allow 
none  to  flow  down  to  his  neighbor. 

179  Jones  y.  Adams,  19  Ney.  78,  3  Am.  St  Rep.  788,  6  Pac.  442; 
Elliott  y.  Fltchburg  R.  Co.,  10  Cush.  191,  57  Am.  Dec.  86;  Miller  v. 
Miller,  9  Pa.  St.  74,  49  Am.  Dec.  545;  Blanchard  y.  Baker,  8  GreenT. 
253,  23  Am.  Dec.  601. 

180  Jones  y.  Conn,  39  Or.  30,  87  Am.  St  Rep.  634,  64  Pac.  856,  65 
Pac.  1068. 

181  Mumpower  y.  Bristol,  90  Va.  151,  44  Am.  St  Rep.  902,  17 
S.  E.  853;  Gehlen  y.  Knorr,  101  Iowa,  700,  63  Am.  St  Rep.  416, 
70  N.  W.  757;  Olney  y.  Fenner,  2  R.  I.  211,  57  Am.  Dec.  711;  Plum- 
lelgh  y.  Dawson,  1  Gilm.  554,  41  Am.  Dec.  199;  Clinton  y.  Myers, 
46  N.  Y.  511,  7  Am.  Rep.  373;  Tlmm  y.  Bear,  29  Wis.  264;  Clark 
y.  Pennsylyania  R.  Co.,  145  Pa.  St  438,  27  Am.  St  Rep.  710,  22  Atl. 
989. 

182  Hellbron  y.  Fowler  etc.  Canal  Co.,  75  Cal.  426,  7  Am.  St 
Rep.  183,  17  Pac.  535;  Hogg  v.  Connellsyllle  Water  Co.,  168  Pa.  SL 
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OP  pesepvoirs,  thpongh  excefisive  evaporation  and  per- 
colation OP  absopption.  If  the  watep  is  stoped  in  this 
mannep  to  obtain  powep  fop  mannfactuping  pur- 
poses, it  is  a  peasonable  use,  and  not  actionable.*®" 
Again,  the  channel  of  the  stpeam  may  be  changed  by 
the  land  owner  thpough  whose  ppemises  it  flows,  ppo- 
vided  it  does  not  cause  the  watep  to  flow  thpough  any 
othep  ppoppietop's  lands  in  any  diffepent  channel  than 
befope.*®*  It  is  not  necessapy,  to  suppopt  an  action, 
that  the  watep  flowing  past  the  ppemises  of  a  pipapian 
ownep  be  insufficient  f  op  his  opdinapy  and  usual  needs. 
He  is  entitled  to  ^^ecovep  nominal  damages  fop  pep- 
ceptibly  and  matepially  peducing  the  volume  op  cup- 
pent  of  watep  which  would  othepwise  have  flowed  by 
his  ppemises,  though  he  does  not  sustain  any  actual 
OP  pepceptible  damage.*'  *®*  An  unlawful  divepsion 
may  be  pestpained,  although  the  injupy  is  incapable 
of  asceptainment,  op  of  being  computed  in  damages.*^ 
It  is  actionable  fop  an  uppep  ppoppietop  to  pe- 
move  a  natupal  ledge  of  Pock,  which  petapds  the  flow 
of  the  watep  in  such  a  way  as  to  ppevent  an  ovepflow, 

450,  31  AtL  1010;  Motdton  ▼.  Newburyport  Water  Ck>.,  137  Mass. 

163. 

188  Gehlen  v.  Knorr,  101  Iowa,  700,  63  Am.  St.  Rep.  416,  7D  N. 
W.  757;  Mumpower  v.  Bristol,  90  Va.  151,  44»  Am.  St  Rep.  002,  17 
S.  E.  853;  Dumont  y.  Kellogg,  29  Mich.  420,  IS  Am.  Rep.  102.  But 
Bee  White  t.  East  Lake  Land  Co.,  90  Oa.  415,  51  Am.  St.  Rep.  141, 

23  S.  E.  393;  Tampa  Waterworks  Go.  y,  Cline,  37  Fla.  586,  53  Am. 
St  Rep.  262,  20  South.  780;  Ferrea  y.  Knipe,  28  Cal.  340,  87  Am. 

Dec.  128. 

184  Missouri  Pacific  R.  Go.  y.  Keyer,  G5  Kan.  205,  49  Am.  St. 
Rep.  249,  40  Pac.  275;  Kay  y.  Kirk,  76  Md.  41,  35  Am.  St.  Rep.  408, 

24  Atl.  326. 

186  New  York  Rubber  Co.  y.  Rothem,  132  N.  Y.  293,  28  Am.  St 
Rep.  575,  30  N.  E.  841;  Crooker  y.  Bragg,  10  Wend.  260,  25  Am. 
Dec.  566;  XJlbricht  y.  Bufala  Water  Co.,  86  Ala.  587,  11  Am.  St 
Rep.  72,  6  South.  78;  Olney  y.  Fenner,  2  R.  I.  211,  57  Am.  Dec.  711; 
Parker  y.  Grlswold,  17  Conn.  288,  42  Am.  Dec.  739.  See  Clark  y, 
Pennsylyania  R.  Co.,  145  Pa.  St  438,  27  Am.  St  Rep.  710,  22  Atl. 

989. 
186  Heilbron  y.  Fowler  Switch  Canal  Co.,  75  Cal.  426,  7  Am.  St 

Rep.  188,   17  Pac.  535. 

Tojts,  Vol.  n— 83 
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if  the  result  is  to  so  vary  the  natural  flow  of  the 
stream  as  to  occasion  damage  to  a  lower  tract  by 
causing  water  and  sand  to  overspread  such  tract. *®^ 
So  it  is  actionable  for  a  riparian  owner  to  retain,  by 
means  of  a  dam,  waters  of  a  stream,  and  then  to  dis- 
charge the  same  in  such  quantities  that  the  stream 
cannot  carry  them  off,  by  reason  whereof  they  over- 
flow the  lands  of  a  lower  proprietor.*®** 

§  684.  Riparian  Owrrer  Entitled  to  Stream  In  Its  Orig- 
inal Purity— Pollution  of  Fresh  Water  Streanjs.— Ripar- 
ian owners  having  a  property  right  in  streams,  it  fol- 
lows that  the  same  may  not  be  impaired,  except  by  a 
lawful  use  of  the  waters  by  riparian  owners  higher  up 
on  the  stream. 

As  a  general  rule,  it  may  be  said  that  riparian  own- 
ers are  entitled  to  have  the  stream  flowing  past  him 
continue  in  its  original  purity,  except  for  such  change 
as  results  from  a  reasonable  use  thereof  by  the  pro- 
prietors above  him.  Lower  owners  must  submit  to 
such  pollution  as  results  from  the  natural  or  reason- 
able use  of  the  owners  above,  produced  by  the  sur- 
face drainage  or  by  the  percolation  of  offensive  mat- 
t**r  through  the  soil.  By  well-known  actions  of  the 
elements  of  nature,  filth  and  noxious  substances 
placed  on  adjoining  promises  become  drained  and 
washed  into  the  flowing  streams  and  carried  down, 
and,  through  chemical  changes,  in  time,  varying  in 
length  according  to  the  relative  quantities  of  filth  and 
water,  and  character  of  matter  carried  off,  become  in- 
nocuous to  health.  The  solid  substances  carried  away 
are  often  of  value  to  the  lower  proprietor,  enriching 
his  soil,  but  sometimes  are  harmful  because  injurious 
to  vegetation.     As  stated^  the  lower  proprietors  must 

186a  GraiMt  v.  Kouglar,  81  Gki.  637,  12  Am.  St  Bep.  849,  8  South. 
878. 

iseb  MeKee  y  Delaware  &  Hudf^on  Canal  Co..  125  N:  T.  353,  21 
Am.  St.  Rep.  740,  29  N.  E.  305. 
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submit  to  such  as  results  from  the  natural  or  reason- 
able use  of  the  upper  proprietors,  but  when  the  use. 
transcends  these  limits  it  becomes  unlawful,  and  a 
nuisance.  When  the  waters  of  or  lands  adjacent  to  a 
stream  are  used  for  other  than  natural  purposes,  and 
this  results  in  such  contamination  of  the  water  as  to 
endanger  the  health  or  comfort  of  a  lower  proprietor, 
or  as  to  render  their  premises  appreciably  less  useful, 
such  use  constitutes  a  nuisance. ^^'^  Any  use  of  a  nat- 
ural stream  that  materially  fouls  and  adulterates  the 
water,  or  the  discharge  or  deposit  therein  of  any 
filthy  or  noxious  substance,  which  so  far  affects  the 
water  as  to  impair  its  value  for  the  ordinary  pur- 
poses of  life,  is  a  violation  of  the  rights  of  the  lower 
proprietor.*®®  Privies  so  constructed  as  to  discharge 
through  sewers  refuse  water,  urine  and  excre- 
ment into  a  stream,  constitutes  a  nuisance.*®* 
Whether  a  use  of  streams  is  reasonable  or  unreason- 
able depuends  largely  upon  the  circumstances  of  the 
particular  case,  and  is  ordinarily  a  question  of  fact 
for  the  jury,*®^  except  in  the  case  of  a  hitherto  un- 
known use  of  the  waters  of  a  stream,  which  renders 
them  so  salt,  for  example,  that  cattle  will  not  drink 
it,  fish  are  destroyed,  vegetation  is  killed,  and  machin- 
ery becomes  rusted,  such  use  being  as  matter  of  law 
unreasonable.*®*  There  is  no  liability  for  contamina- 
tion arising  from  the  natural  uses  of  land  in  agricult- 

187  Beach  ▼.  Sterling  Iron  etc.  Co.,  64  N.  J.  Bq.  68,  83  Atl.  286; 
Cnnningham  y.   Stein,  109  III.  875. 

188  Trevett  v.  PrlBon  Assn.,  98  Va.  882,  81  Am.  St  Rep.  727,  36 
S.  B.  373. 

189  Id. 

i»o  Barnard  v.  Sherley,  135  Ind.  547,  41  Am.  St.  Rep.  464,  34  N. 
B.  600,  35  N.  B.  117;  Piatt  v.  Waterbnry,  72  Conn.  631.  77  Am.  St. 
Rep.  836,  15  Atl.  154;  Keeney  etc.  Mfg.  Co.  v.  Union  Mfg.  Co.,  39 
Conn.  576;  White  v.  East  Lake  Land  Co.,  96  Ga.  415,  61  Am.  St. 
Rep.  141,  23  S.  B.  398;  Glllis  v.  Chase,  67  N.  H.  161,  68  Am.  St.  Rep. 
645,  81  Atl.   18. 

iM  Strobel  t.  Kerr  Salt  Co.,  164  N.  Y.  803,  79  Am.  St.  Rep.  643, 
S8  N.  B.  142. 
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ural  and  other  dome&tic  pursuits,  as  they  are  reasona- 
We.***  Higher  riparian  owners  cannot  lawfully  com- 
bine and  by  construction  of  artificial  conduits  collect 
foul  matter  and  pour  it  in  mass  into  a  stream.***  One 
may  drain  his  lands  and  run  sewers  into  a  water- 
course, but  he  cannot  mix  with  the  drainage  "noxious 
substances  in  such  quantities  that  the  river  cannot 
dilute  them  nor  safely  carry  them  off  without  injury 
to  the  property  of  others."  *•* 

Again,  any  occupation  which  casts  poisonous  or 
other  substances  injurious  to  health  into  the  water  is 
wrongful  under  this  rule.*^    And  so  is  any  employ- 

192  '*The  right  of  a    man    to    caltivate  his  own   fields  and  to 
pasture  his  cattle  on  his  own  lands  is  of  an  original  and  primary 

character The    washings  of  a  cultivated    field  might,  and 

probably  would^  carry  soil  and  manure  into  streams  of  wat»,  and 
make  them  muddy  and  impure.  And  so  the  habits  of  cattle,  ac- 
cording to  their  natural  instincts,  would  lead  them  to  stand  in  th^ 
water  and  befoul  the  stream.  But  nevertheless  the  owner  of  the 
land  must  not  lose  the  beneficial  use  of  it":  Helfrich  y.  Catons- 
ville  Water  Co.,  74  Md.  269.  28  Am.  St  Rep.  245,  22  Ati.  72.  "Cu!- 
tlvatlng  and  fertilizing  the  lands  b(»rdering  on  a  stream,  and  lu 
which  are  its  sources,  their  occupation  by  farmhouses  and  other 
erections,  will  unavoidably  cause  impurities  to  be  carried  into  the 
stream."  Merrlfield  v.  Worcester,  110  Mass.  210,  14  Am.  Rep.  592. 
See  Barnard  v.  Sherley,  135  Ind.  547,  41  Am.  St  Rep.  455,  34  N.  B. 
600,  35  N.  B.  117. 

108  Grey  v.  Mayor  etc.  of  Paterson,  60  N.  J.  Bq.  385,  83  Am.  St 
Rep.  642,  45  AU.  994. 

104  Piatt  V.  Waterbury,  72  Ck>nn.  531,  77  Am.  St  Rep.  835,  45  Atl. 
154.  See,  also,  Barrett  v.  Mt  Greenwood  Cemetery  Assn.,  159  111. 
385,  50  Am.  St  Rep.  168,  42  N.  B.  891;  Village  of  Wright  v.  Hayes, 
150  111.  273,  41  Am.  St  Rep.  367,  37  N.  B.  218;  Winchell  v.  Wauke- 
sha, 110  Wis.  101,  84  Am.  St.  Rep.  902,  85  N.  W.  668;  Nolan  v.  New 
Britain,  69  Conn.  668,  38  Atl.  703;  Holzman  y.  Boiling  Springs  etc. 
Go,  14  N.  J.  Eq.  335.  Contra,  Valparaiso  v.  Hagen,  153  Ind.  337,  74 
Am.  St.  Rep.  305,  54  N.  B.  1062.  See  monographic  notes,  84  Am. 
St  Rep.  908-926,  discussing  the  rights  of  municipalities  to  pollute 
watercourses. 

106  Mississlpp!  Mills  Co.  v.  Smith,  69  Miss.  299,  30  Am.  St  Repu 
546,  11  South,  26;  People  v.  Elk  River  etc.  Co..  107  CaL  214,  48  Am. 
St  Rep.  121,  40  Pac.  486;  Barton  v.  Union  Cattle  Co.,  28  Neb.  350, 
26  Am.  St  Rep.  340,  44  N.  W.  454;  Ferguson  v.  Flrmenlch,  77  Iowa, 
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ment  of  the  water  or  premises  which  causes  debris  or 
solid  substances  to  be  carried  down  upon  lower  lands 
to  such  an  extent  as  to  seriously  interfere  with  their 
proper  use.***  But  in  this  connection  it  has  been 
wisely  remarked  that  "the  exigencies  of  the  great  in- 
dustrial interests  must  be  kept  in  view;  the  property 
of  large  and  useful  interests  should  not  be  hampered 
or  hindered  for  frivolous  or  trifling  causes.  For  slight 
inconveniences  or  occasional  annoyances  they  ought 
not  to  be  held  responsible."  ^^ 

§  685.  Pollution  of  Streams  by  Munioipalities  Main- 
taining Sewerage  System.— The  question  of  whether 
municipal  corporations  have  any  greater  right  to  use 
streams  of  water  for  discharging  sewers,  gives  rise  to 
serious  conflict  of  the  rights  of  people  situated  in  dif- 
ferent localities.  The  welfare  of  the  people  located 
within  the  municipality  demands  a  system  of  sewer- 
age because  it  is  conducive  to  the  health  of  the  com- 
munity, and  yet  it  may  result  in  injury  to  land  owners 
just  outside  the  city.  Consequently  this  power  is  con- 
ferred on  the  corporation,  but  it  is  said  that  legislative 
authority,  to  install  a  sewer  system  carries  no  impli- 
cation  of  authority  to   create   or   maintain   a   nui- 

570,  24  Am.  St.  Rep.  319,  42  N.  W.  448;  People  t.  Gold  Run,  06  Cal. 
188,  56  Am.  Rep.  80.    See  Peoirfe  r.  Truckee  Lumber  Co.,  116  Oal. 
897,  58  Am.  St.  Rep.  188,  48  Pac.  874;  Owens  y.  Lancaster  City,  193 
Pa.  St.  436,  44  Atl.  559. 

196  Lentz  T.  Carnegie  Bros,  &  Co.,  145  Pa.  St.  612,  27  Am.  St. 
Rep.  717,  28  Atl.  219;  Mississippi  Mills  Ca  y.  Smith,  69  Miss.  299, 
11  South.  26,  30  Am.  St  Rep.  547,  and  monographic  note,  pp.  661- 
667;  Tennessee  Coal  etc.  R.  R.  y.  Hamilton,  100  Ala.  252,  46  Am.  St 
Rep.  48,  14  South.  167;  Elder  y.  Lykens  Valley  Coal  Co.,  157  Pa. 
St  490,  87  Am.  St  Rep.  742,  27  Atl.  545;  Bray  ton  y.  City  of  FaU 
Riyer,  118  Mass.  218,  18  Am.  Rep.  470;  Gterrlsh  y.  Brown,  51  N.  E. 
256,  81  Am.  Dec.  569;  Colnmbns  etc.  Iron  Co.  y.  Tncker,  48  Ohio 
St  41,  29  Am.  St  Rep.  528,  26  N.  E.  630;  Elder  y.  Lykens  Valley 
Coal  Co.,  157  Pa.  St  490,  37  Am.  St.  Rep.  742,  27  Atl.  M5. 

i»7  Sanderson  y.  Pennsylvania  Coal  Co.,  86  Pa.  St  401,  27 
Am.  Rep.  711,  cited  and  approved  in  Tennessee  Coal  Co.  y.  Hamil- 
ton, 100  Ala.  252,  46  Am.  St  Rep.  48,  14  Sonth.  167. 
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sance.**®  And  though  the  work  of  installing,  de- 
vising or  planning  a  sewerage  system  is  rather  an  ex- 
ercise of  governmental  power,  nevertheless  some 
courts  hold  municipalities  up  to  the  same  rule  of  re- 
sponsibility as  they  do  individuals,  without  regard  to 
whether  the  pollution  of  a  stream  is  due  to  the  plan 
or  construction,**®  while  other  courts  impose  the  lia- 
bility only  when  it  is  due  to  the  improper  construc- 
tion or  unreasonable  use  of  the  sewers,  holding  the 
city  exempt,  when  it  is  caused  by  the  plan.*^  The 
prevailing  view  appears  to  be  that  municipal  corpora- 
tions are  held  to  the  same  degree  of  responsibility  for 
pollution  of  fresh  water  streams  by  sewage,  when  it 
is  not  due  to  the  plan  adopted,  as  are  individuals. 
Cities  have  the  same  riparian  rights  in  a  stream  run- 
ning through  their  corporate  limits,  or  bordering 
thereon  as  have  individuals,  and  may  therefore  make 
the  same  reasonable  use  of  the  waters  as  may  the  in- 
dividual. But  what  constitutes  a  reasonable  use  by 
a  city  must  be  governed  by  radically  different  tests 
than  the  use  by  the  individual. 

A  city  may  make  use  of  streams  to  discharge  its 
sewage  therein  where  there  is  no  other  natural  or 
reasonably  possible  method  of  discharging  sewage,  so 
long  as  it  does  not  materially  interfere  with  the 
rights  of  former  riparian  owners.*®*  In  some  instan- 
ces the  right  is  denied,  notwithstanding  the  fact  that 
a  large  population  will  be  thereby  inconvenienced  in 
the  interruption  of  the  use  of  a  system  of  sewers.*®* 
The  right  of  a  municipality  to  pollute  the  waters  of 

108  Wlnchell  v.  Waukesha,  110  Wis.  101,  84  AnL  St  Rep.  902,  85 
N.  W.  668.    See  valuable  note,  84  Am.  St  Rep.  908-926. 

!••  Id. 

too  Merrifleld  v.  City  of  Worcester,  110  Mass.  216,  14  Am.  Rep. 

C62. 

201  Brayton  v.  Fall  River,  113  Man.  218,  18  Am.  Rep.  470. 

202^  Village  of  Dwight  v.  Hayes,  150  111.  273,  41  Am.  St  Rep.  367, 
87  N.  B.  218. 
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a  stream  by  the  discharge  of  sewage  into  it  is  in  the 
nature  of  an  easement,  which,  it  is  said,  can  only  be 
created  by  grant  or  prescription.*®*  The  liability  of 
municipalities  for  polluting  a  stream  of  water  by  dis- 
charging therein  its  sewage  so  as  to  create  a  public 
or  private  nuisance  the  same  as  individuals  is  a  well- 
settled  rule  of  law.*^ 

208  Village  of  Dwlght  v.  Hayes,  150  111.  273,  41  Am.  St  Rep.  867, 
87  N.  B.  218. 

204  California:  Lind  v.  San  Luis  Obispo,  109  Gal.  340,  42  Pac.  437; 
Peterson  y.  Santa  Rosa,  119  Gal.  387,  51  Pac.  657. 

CannecHcut. — ^If  a  mnnlclpal  corporation  creates  a  nuisance  on  the 
land  of  a  lower  proprietor  by  discharging  its  sewage,  consisting  of 
sorplns  water  and  house  sewage  into  a  stream,  it  is  liable  therefor, 
althougli  others  contributed  to  it:  Watson  y.  New  Milford,  72  Gonn. 
561,  77  Am.  St  Rep.  345,  45  Atl.  167;  Piatt  y,  Waterbury,  72  Conn. 
531,  77  Am.  St  Rep.  335,  45  Atl.  154. 

Illinois.— 'The  right  to  pollute  the  waters  of  a  stream  by  the  dis- 
charge of  sewage  is  denied,  notwithstanding  the  fact  that  a  large 
population  will  be  thereby  inconvenienced  in  the  interruption  of  the 
use  of  a  system  of  sewers:  Village  of  Dwight  y.  Hayes,  150  111.  273, 
41  Am.  St  Rep.  367,  37  N.  B.  218.  See  Robb  y.  La  Grange,  158  Ul. 
21,  42  N.  B.  77. 

Maasaohuaetfs, — ^If  the  pollution  of  a  stream  is  due  to  the  plan  of 
sewerage  adopted  by  the  city,  there  is  no  liability,  but  if  due  to  the 
improper  construction  or  unreasonable  use  of  the  sewers,  or  to  the 
negligence  or  other  fault  of  the  city  in  the  care  or  management 
of  them,  then  there  is  a  liability:  Merrifleld  y.  Gity  of  Worcester, 
110  Mass.  216,  14  Am.  Rep.  562. 

Missouri:  Smith  y.  Sedalia,  152  Mo.  283,  53  S.  W.  907. 

New  York,— The  general  doctrine  which  gives  to  a  person  injured 
by  the  pollution  of  air  or  water,  to  the  use  of  which  in  its  natural 
condition  he  is  entitled,  a  right  of  action,  is  applied  to  a  city,  and  it 
may  be  enjoined  from  polluting  a  stream  by  the  discharge  of  sew- 
age: Chapman  v.  City  of  Rochester,  110  N.  Y.  273,  6  Am.  St.  Rep. 
366,  18. N.  B.  88. 

Ohio:  Cleveland  y.  Beaumont,  2  Glev.  172,  2  U.  I».  B.  345.  Af- 
firmed by  Supreme  court  no  rei>ort  See  Kemper  v.  Widows' 
Home,  9  Ann.  Law  Rec.  731.  Of  a  city  without  legal  appropriation 
causes  its  sewage  to  be  emptied  into  a  natural  watercourse,  there- 
by creating  a  nuisance  inflictiing  special  and  substantial  damages 
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In  Indiana,  however,  it  is  held  that  a  city  has  a 
right  to  discharge  its  sewage  into  a  natural  water- 
course extending  through  it,  where  there  is  no  other 
natural  or  reasonably  possible  method  of  discharging 
sewage,  without  liability  to  riparian  owners,  where 
the  city  acts  in  conformity  with  the  law,  and  without 
negligence.^*^ 

§  686.  Same— Pollution  of  Tidal  Streams.— Pollu- 
tion of  tidal  streams  by  municipal  corporations  by 
their  sewerage  systems  presents  a  different  phase  of 
the  question,  because  the  title  to  tidal  streams  below 
ordinary  high-water  mark  is  in  the  state  as  an  abso- 
lute owner,  the  title  of  riparian  owners  extending 

on  a  riparian  proprietor*  it  is  liable  to  an  action  for  damages. 
City  of  Mansfield  t.  BalUett.  65  Ohio  St  451;  Rhodes  y.  Gleyeland, 
10  Oblio,  160. 

Pennsylvania. — Oity  is  liable  to  a  riparian  owner  if  it,  by  the  sys- 
tem of  sewer  drainage,  causes  filthy  and  unwholesome  sewage  to 
flow  into  and  pollute  a  natural  running  stream:  Grood  t.  Altoooa 
City,  162  Pa.  &t  49a,  42  Am.  St.  Rep.  840,  29  Atl.  741;  Blissard  ▼. 
Danville  Borough,  175  Pa.  St.  479,  34  Atl.  846. 

Rhode  Island. — If  a  city  turns  into  a  sewer  a  much  larger  amount 
of  surplus  water  and  sewage  than  was  contemplated.  It  is  answer- 
able in  damages:  King  y.  Granger,  21  R.  I.  98,  70  Am.  St  Rep.  799, 
41  Atl.  1012. 

Virginia. — If  a  sewer,  controlled  by  a  city,  Is  so  negligently  codt 
structed  or  altered  as  to  cause  water  and  excrement  to  flow  upon 
the  property  of  a  private  owner,  it  is  a  nuisance,  for  which  the  city 
is  liable:  Chalkley  v.  City  of  Richmond,  88  Va.  402,  29  Am.  St  Rep. 
780,  14  S.  E.  339. 

Wisconsin. — Legislative  authority  to  install  a  sewer  system  carries 
no  implication  of  authority  to  create  or  maintain  a  nuisance, 
whether  It  results  from-  negligence  or  from  the  plan  adopted.  City 
held  liable  for  nuisance  where  the  stream  into  which  sewage  emp- 
tied gave  rise  to  offensive  and  disagreeable  odors,  rendering  the 
water  unflt  for  bathing:  Winchell  v.  Waukesha,  110  Wis.  101,  84 
Am.  Bt  Rep.  902,  85  N.  W.  668. 

205  Valparaiso  v.  Hagen,  153  Ind.  887,  74  Am.  St  Rep.  905,  51 
N.  E.  10H2;  Barnard  v.  Sherley,  185  Ind.  547,  41  Am.  St  Rqpw  464, 
84  N.  E.  600,  35  N.  B.  117. 
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only  to  high-water  mark.*^  The  riparian  owner,  it 
is  claimed,  under  the  common  law,  has  no  peculiar 
rights  in  this  public  domain,  as  incidents  of  his  estate, 
but  that  it  is  subject  altogether  to  the  legislative  con- 
trol.*^ That,  therefore,  the  legislature  has  the  right 
to  authorize  a  municipality  to  use  a  tidal  stream  for 
sewerage  purposes,  though  such  use  causes  defile- 
ment, the  degree  of  pollution  to  be  permitted  being 
a  matter  over  which  the  legislature  has  full  control* 
Incidental  damages  to  private  property  adjoining 
tidal  streams  from  a  sewerage  system  constructed 
and  maintained  by  a  city  are  damnum  absque  injuria.^^ 

§  687.  Owner  Entitled  to  Receive  Natural  Amount 
of  Water— Discharge  of  Unusual  Quantities.— The  ripar- 
ian owner  has  the  right  to  receive  the  natural  amount 
of  water  in  the  stream  flowing  over  his  land.  He 
has  the  right,  therefore,  to  complain  either  if  it  is 
diminished  in  quantity  by  an  unreasonable  use  by  an 
upper  proprietor,*^  or  if  it  is  increased  in  flow.  The 
upper  proprietor  has  no  right  to  send  down  a  stream 
more  water  than  it  can  safely  carry  away.  If  ripar- 
ian owners  use  a  watercourse  in  such  a  manner  as  to 
inundate  or  overflow  the  lands  of  another,  an  action 
will  lie,  on  the  principle,  8io  utere  tuo  ut  alienum  non 
laedas.^^^ 

f 06  Grey  v.  Mayor  etc.  of  Paterson,  60  N.  J.  Bq.  385,  83  Am.  St 
Rep.  642,  45  Atl.  9&4;  Stevena  t.  Paterson  etc.  B.  R.  Ga,  84  N.  J.  L. 
082,  8  Am.  Rep.  269. 

f07  Stey^DB  T.  Paterson  etc.  R.  R.  Co.,  sapra. 

208  Sayre  v.  Mayor  etc.  of  Newark,  60  N.  J.  Eq.  361,  88  Am.  St 
Rep.  629,  45  Atl.  965;  Qrey  T.  Mayor  etc.  of  Paterson,  60  N.  J.  Eq. 
885,  88  Am.  St  Rep.  642,  45  Atl.  994. 

200  1  Wood  on  Nuisance,  sec.  332,  ante,  sec.  680. 

aio  MoKee  v.  Delaware  etc.  Canal  Co.,  125  N.  Y.  853,  21  Am.  St 
Rep.  740,  20  N.  E.  805;  Grant  t.  Kngler,  81  Oa.  637,  12  Am.  St  Rep. 
848,  8  S.  E.  878;  Richardsom  t.  Kier,  34  Cal.  63,  91  Am.  Dec.  681; 
TiUotson  Y.  Smith,  32  N.  H.  90,  64  Am.  Dec  355;  Lapham  t.  Curtis, 
5  Vt  371,  26  Am.  Dec.  310;  Rixley  t.  Clark,  35  N.  Y.  520,  91  Am. 
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§  688.    Obstructions    in    Navigabie    and    Floatable 

Streams. — ^The  right  of  riparian  owners  to  the  nse  of 
the  water  flowing  past  their  premises  must  be  exer- 
cised in  such  a  manner  as  not  to  interfere  nnreason- 
ably  with  the  rights  of  the  public  therein.  Thus 
where  a  stream  is  navigable  in  fact,  the  land  owner 
may  not  erect  or  place  obstructions  therein  which 
will  hinder  its  free  navigation,***  and  this  whether 
the  riparian  owner's  line  is  deemed  to  extend  to  the 
high-water  mark  or  to  the  center  of  the  stream.  Like- 
wise, where  watercourses  are  merely  "floatable,''  any 
use  of  the  water  which  interferes  with  the  use  of  the 
stream  for  floating  purposes  constitutes  a  nuisance.*** 
The  rights  of  the  riparian  owner  in  navigable  streams 
is  subordinate  to  the  paramount  easement  of  naviga- 
tion by  the  public,  among  which  is  the  right  to  moor 
vessels  for  the  purpose  of  making  repairs  such  use, 
reasonably  enjoyed,  not  being  an  infringement  upon 
the  rights  of  the  private  owner.***    The  rule  as  to 

Dec.  72.  See  Hunter  y.  Pelham  MUls,  D2  S.  G.  279,  08  Am.  St  Rep. 
904,  29  S.  K  727.  Nor  can  an  owner  hold  the  water  back  in  such  a 
way  as  to  cause  the  stream  to  overflow  its  banks  and  disturb  a 
littoral  proprietor  above  him:  Proctor  v.  Jennings,  6  Nev.  83»  3  Am. 
Rep.  240;  Casebeer  v.  Mowry,  65  Pa.  St.  419,  93  Am.  Dec  766;  BeU 
▼.  McCllntock,  9  Watts.  119,  34  Am.  Dec.  507;  Wilson  v.  New  Bed- 
ford, 108  Mass.  261,  11  Am.  Rep.  352;  Odiome  ▼.  Lyford,  9  N.  H. 
602,  82  Am.  Dec.  387;  Munroe  ▼.  Gates,  48  Me.  463.  See  Mills  t. 
Hall,  9  Wend.  315,  24  Am.  Dec.  160;  Garrett  v.  McKee^  1  Rich. 
444,  44  Am.  Dec.  263. 

211  Gommrs.  of  Burke  Co.  v.  Catawba  Lumber  Co.,  116  N.  C.  731, 
47  Am.  St  Rep.  829,  21  S.  E.  941;  Miller  T.  Mendenhall,  43  Mino. 
95,  19  Am.  St  Rep.  219,  44  N.  W.  1141;  Balnbrldge  v.  Sherlock,  29 
Ind.  364,  95  Am.  Dec.  644;  Rice  v.  Ruddiman,  10  Mich.  140;  Gerrish 
▼.  Brown,  51  Me.  256,  81  Am.  Dec.  669. 

212  Lancey  v.  Clifford,  54  Me.  487,  92  Am.  Dec.  661;  Brown  v. 
Chadboume,  31  Me.  9,  50  Am*  Dec.  641;  Gerrlsh  v.  Brown,  51  Me. 
256,  81  Am.  Dec.  569;  Dwinell  v.  Veazie,  44  Me.  167,  69  Am.  Dec 
94;  Gaston  v.  Mace,  33  W.  Va.  14,  25  Am.  St  Rep.  848,  10  S.  B.  60. 

218  Pollock  V,  Cleveland  Shipbuilding  Co.,  56  Ohio  St  666,  47  N. 
E.  582. 
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floatable  streams  has  been  well  stated  in  West  Vir- 
ginia in  a  case  in  which  it  was  sought  to  recover  for 
damages  done  to  a  dam  by  floating  logs  for  which  no 
sluice-ways  had  been  provided.  "While  the  owner  of 
land  through  which  a  floatable  stream  runs  owns  the 
bed  as  well  as  the  banks  thereof,  he  has  no  property 
in  the  water  itself,  aside  from  that  which  is  necessary 
for  the  gratification  of  his  natural  and  ordinary 
wants,  and  of  having  it  flow  without  disturbance  or 
material  diminution  by  any  other  proprietor.  His 
use  of  the  stream  and  its  water  must  be  reasonable, 
and  not  inconsistent  with  the  reasonable  enjoyment  of 
others  who  have  an  equal  right  to  its  use.  The  public 
has  the  right  to  use  it  as  a  public  highway  to  float 
lumber  and  other  products  to  mill  and  market,  and 
the  land  owner  has  no  right  to  unreasonably  incom- 
mode and  hinder  the  public  use.*'**'*  As  to  what  con- 
stitutes floatable  streams,  as  distinguished  from  nav- 
igable streams,  there  is  not  entire  unanimity  among 
the  courts,  some  maintaining  that,  in  order  for  the 
public  to  have  an  easement  for  the  use  of  the  water 
to  float  logs  down  stream,  the  watercourse  must 
normally  have  enough  water  for  such  purpose.*** 
Other  courts,  on  the  other  hand,  consider  those 
streams  to  be  subject  to  the  public  right  which  have 
at  certain  periods  during  the  year  enough  water  for 
the  purposes  desired.*** 

§  689.    Obstructions    in    Navigable    and    Floatable 

Streams    Continued.— But   whatever    the    kind    of   a 

fi4  Gaston  v.  Mace,  33  Va.  14,  25  Am.  St.  Rep.  848,  10  S.  B.  60. 

216  Morgan  v.  King,  35  N.  Y.  453,  01  Am.  Dec.  68;  Lewis  v.  Coffee 
Co.,  77  Ala.  190,  54  Am.  Rep.  55;  Weise  t.  Smith,  3  Or.  256,  8  Am. 
Rep.  621;  Hubbard  v.  Bell,  54  III.  115,  5  Am.  Rep.  08. 

216  Browtt  ▼.  Chadbourne,  31  Me.  9,  50  Am,  Dec.  641;  Commrs. 
of  Bm-ke  Co.  v.  Catawba  Lumber  Co.  116  N.  C.  731.  47  Am.  St 
Rep.  829,  21  S.  B.  941;  Thunder  Bay  Boom  Co.  v.  Spelchly,  31  Mich. 
342,  18  Am.  Rep.  184. 
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stream  it  is  over  which  the  public  has  the  easement 
of  navigation  or  floating,  the  existence  of  such  ease- 
ment constitutes  a  restraint  npon  the  free  use  of  the 
bed  of  the  stream  by  the  riparian  owner. 

Obstructions  to  such  public  easements  may 
consist  of  dams,**''  bridges,**®  wharfs,**®  or  other 
erections  in  the  stream,**^  or  floating  material  cast 
wrongfully  therein.***  The  erection  of  such  struc- 
tures is  not  prohibited,  and  they  are  not  always  nui- 
sances. To  constitute  them  such,  and  to  render  their 
maintenance  unlawful,  they  must  impede  the  exercise 
by  the  public  of  its  easement  Thus,  wharfs  may  be 
built  out  to  the  line  of  navigation,***  bridges  may  be 
erected  provided  they  allow  free  passage  up  and  down 
stream,***   and    dams    may   be    constructed    across 

streams  which  are  merely  floatable,  if  provision*  is 
made  by  means  of  sluiceways  or  similar  outlets  for 
the  passage  of  logs  or  other  floating  objects.*** 

§  690.    Projections  of  Buildings  or  Trees  Over  Land  of 

Another.— 'As  ownership  of   land  embraces    what   is 

217  Qaston  y.  Maoe,  33  W.  Va.  14,  25  Am.  St  Rep.  848,  10  S.  B. 
eO;  Dwlnell  ▼.  Veazle,  44  Me.  167,  69  Am.  Dec.  94;  Lancey  v.  Clif- 
ford, 64  Me.  487,  92  Am.  Dec.  561. 

218  Farmers*  Co-operative  Mfg.  Co.  y.  Albemarle  etc.  R.  R.  Co., 
117  N.  C.  579,  53  Am.  St.  Rep.  606,  23  S.  E.  43;  Commrs.  of  Burke 
Co.  T.  Catawba  Lumber  Co.,  116  N.  C.  731,  47  Am.  St  Rep.  829* 
21  S.  E.  94. 

219  Miller  t.  Mendenhall,  43  Minn.  95,  19  Am.  St  Rep.  219,  44  N. 
W.  1141;  Rler  ▼.  Rnddiman,  10  Mich.  140. 

220  Walker  t.  Shepardson,  2  Wis.  384,  60  Am.  Dec.  423. 

221  Enos  V.  Hamilton,  27  Wis.  266r  Gerrlsh  v.  Brown,  51  Me.  256, 
81  Am.  Dec.  569. 

222  MiUer  v.  Mendenhall,  43  Minn.  95,  19  Am.  St  Rep.  219,  44 
N.  W.  1141;  Janesville  v.  Carpenter,  77  Wis.  288,  20  Am.  St.  Rep. 
123,  46  N.  W.  128;  Bainbrldge  ▼.  Sherlock,  29  Ind.  364,  96  Am.  Dec 

644. 

228  Farmers'  Co-operative  Mfg.  Co.  ▼.  Albemarle  etc  R.  B.  Co., 
117  N.  C.  579,  53  Am.  St  Rep.  606,  23  S.  B.  43. 

224  Lancey  ▼.  Clifford,  64  Me.  487,  92  Am.  Dec.  661. 
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above  and  beneath  it,  it  follows  that  the  right  to  the 
nninterrnpted  use  and  enjoyment  is  infringed  by  an 
adjacent  owner  who  constructs  any  part  of  his  build- 
ing so  as  to  project  or  extend  over  the  other's  land, 
such  as  a  bay  window,  or  overhanging  eaves,  and  such 
acts  constitute  a  nuisance.*^  Branches  of  trees  ex- 
tending over  the  line  upon  the  premises  of  an  adjoin- 
ing owner  may  also  become  a  private  nuisance.*^ 

Ownership  of  trees  standing  on  the  boundary  line 
will  enter  into  the  determination  of  the  rights  of  ad- 
jacent owners.  Such  trees  are  common  property,  and 
neither  can,  therefore,  complain  of  the  branches  ex- 
tending over  the  land  of  another.^''  But  a  tree 
standing  on  the  land  of  one  proprietor,  but  so  near 
the  division  line  that  the  roots  extend  to  the  land  of 
the  other,  is  the  property  of  the  one  on  whose  land 
the  trunk  stands.**® 

§  691 .    Right  of  Lateral  Support.— The  owner  of  real 

property  has  a  right  to  the  control  thereof,  and  any 
human  interference  therewith,  except  by  command  of 
law  or  consent,  is  wrongful,  and  constitutes  an  injury 
to  him.  He  who  disturbs  such  control  by  crossing  the 
boundary  of  the  land  is  liable  in  an  action  of  trespass 
quare  clatmum  fregit^  as  has  been  shown.^^  But  the 
ownership  of  land  is  not  limited  to  the  surface,  but 
extends  ad  coelum  et  ad  inferos^  and  this  right  of  con- 
trol extends  to  every  particle  of  ground  beneath  the 
surface.  The  owner  is  entitled  to  have  these  in  such 
condition  as  nature  leaves  them,  and  anyone  who 

526  Cooley  on  Torts,  672;  Meyer  r.  Metzler,  51  Cal.  142;  Gould  v. 
McKenna,  86  Pa.  St  297,  27  Am.  Rep.  705  (eaves-drip). 

226  Lyman  v.  Hale,  11  Conn.  177,  27  Am.  Dec.  728;  Grandona  v. 
Lovdal  (Cal.),  11  Pac.  623. 

227  GrlfRn  y.  Bixby,  12  N.  H.  454,  37  Am.  Dec.  225.    See,  also,  82 

Am.  Dec.  330,  note. 

228  Dnbols  T.  BeaTer,  26  N.  Y.  123,  82  Am.  Dec.  326. 

229  Ante,  c.  34. 
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without  right  disturbs  the  surface  or  depths  of  an- 
other's land  is  guilty  of  a  tort  Such  disturbance  may 
follow  a  trespass  and  the  damages  be  recovered  in  an 
action  of  trespass  qtiare  clatimm  f regit  It  may  also  be 
effected  without  the  entry  upon  the  land  by  the 
wrongdoers.  Thus,  if  one  makes  an  excavation  upon 
his  own  premises  so  close  to  adjoining  lands  as  to 
cause  them  to  subside  into  the  excavation  or  outside 
the  boundary  of  such  adjoining  lands^  he  has  inter- 
fered with  the  right  of  control  which  the  owner  of 
such  adjoining  lands  has  over  them.  He  has  com- 
mitted a  tort  and  must  be  responsible  therefor.*^ 

This  liability  of  adjacent  land  owners  for  damage 
from  excavations  and  similar  acts  is  frequently  dis- 
cussed under  the  head  of  lateral  support,  and  the  view 
is  expressed  that  the  owner  of  real  property  has  a 
right  to  the  support  of  contiguous  land  upon  the 
boundaries  of  his  own,  which  by  its  lateral  support 
prevents  his  land  from  leaving  its  natural  position. 
Thus  it  is  said  that  "every  man  has  a  right  to  lateral 
support  for  his  land  from  the  adjacent  lands  of  other 
proprietors,  and  that  the  latter  cannot  impair  or  de- 
stroy this  right  by  excavation  on  their  own  land.*'* 
The  right  to  lateral  support  is  treated  as  a  sort  of  an 
easement,  a  right  over  the  adjoining  land.***  There 
is  apparent  inconsistency  in  this  contention.  The 
right  under  consideration  belongs  to  every  land 
owner,  and  can  only  be  destroyed  with  his  consent  It 
cannot  be  an  easement,  but  is  the  result  of  his  prop- 
erty rights  in  his  lands.  It  is  his  right  of  absolute 
control  which  is  infringed  by  the  wrongful  excava- 
tion.   He  cannot  have  any  right  to  have  his  neighbor's 

280  McGulre  v.  Grant,  25  N.  J.  L.  366,  67  Am.  Dec.  49;  Richard- 
son V.  Vermont  etc.  R.  Co.,  25  Vt.  465,  60  Am.  Dec.  283;  Mears  v. 
Dole,  135  MaBS.  508;  Buskirk  v.  Strickland*  47  Mich.  389,  11  N.  W. 
210;  Mamer  v.  Lusser,  65  111.  484. 

281  Myer  v.  Hobbs,  57  Ala.  175,  29  Am.  Rep.  719;  Moody  ▼. 
McClelland,  39  Ala.  45,  84  Am.  Dec.  770. 

282  Jones  on  ESasements,  sec.  585  et  seq. 
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land  remain  contiguous  to  his  own.  An  excavation 
up  to  his  boundary  line  which  does  not  cause  any  sub- 
sidence of  his  lands  is  no  wrong  of  which  he  may  com- 
plain. Thus  an  early  case  has  well  expressed  the  rule 
as  follows:  "I  have  a  natural  right  to  the  use  of  my 
land  in  the  situation  in  which  it  was  placed  by  nature, 
surrounded  and  protected  by  the  soil  of  the  adjacent 
lots.  And  the  owners  of  those  lots  will  not  be  per- 
mitted to  destroy  my  land  by  removing  this  natural 
support  or  barrier."  ***  The  right  violated  by  wrong- 
ful excavations  is  the  same  as  is  involved  in  trespass 
quare  clausum  fregity  but  the  wrong,  instead  of  being  by 
acts  upon  the  land  itself,  is  by  acts  on  neighbor- 
ing premises.  This  feature  of  injury  to  land 
by  acts  upon  adjacent  land  according  to  some 
authorities  bring  this  subject  within  the  scope  of  the 
subject  of  nuisance,^^  and  indeed  negligence  or  the 
question  of  care  does  not  enter  into  the  determination 
of  liability  for  such  acts  as  those  under  consideration. 
The  excavator  is  responsible  even  where  he  uses  the 
utmost  precautions.  The  right  of  the  land  owner  to 
control  his  land  is  absolute.*^  A  learned  writer  has 
well  stated:  "The  right  of  lateral  support  from  the  ad- 
jacent soil,  to  the  extent  that  such  support  is  essen- 
tial, is  an  absolute  right  of  property.  The  right  to 
recover  for  injuries  to  the  land  by  reason  of  the  re- 
moval of  such  support  does  not  depend  upon  negli- 
gence, but  upon  the  violation  of  the  right  of  prop- 
erty." ^^ 

233  Lasala  y.  Holbrook,  4  Paige,  169,  25  Am.  Dec.  524. 

234  1  Wood  on  Nuisances. 

285  "In  the  case  of  land  which  Is  fixed  In  Its  place,  each  owner 
has  the  absolute  right  to  have  his  land  remain  in  its  natural  condi- 
tion, unaffected  by  any  act  of  his  neighbor,  and  if  the  neighbor  digs 
upon  or  Improves  his  own  land  so  as  to  injure  this  right,  he  may 
maintain  an  action  against  him  without  proof  of  negligence":  Gray 
J.,  in  Gilmore  y.  Driscoll,  122  Mass.  199,  23  Am.  Rep.  312. 

236  Jones  on  Easements,  sec.  586. 
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§  692.  Owner  has  Right  to  His  Land  In  Its  Natural 
Condition— Excavations  by  Adjacent  Owner.— This  abso- 
lute right  to  control  and  enjoyment  of  land  extends 
only  to  the  land  in  its  natural  condition.  In  such  a 
condition  the  owner  has  a  right  to  have  it  remain  un- 
disturbed by  human  efforts. 

The  adjoining  land  owner  has  a  right  to  use  his 
lands,  however,  in  any  manner  not  interfering  with 
the  control  of  neighboring  lands  in  their  natural  con- 
dition. Each  has  the  absolute  right  to  control  his 
own  land  so  long  as  it  does  not  interfere  with  the 
control  of  the  other  over  his  own.  Hence,  if  one  im- 
poses additional  burdens  on  his  lands,  causing  an 
extralateral  pressure  and  excavations,  which  might 
have  been  made  with  impunity  if  the  land  were  in  its 
natural  condition,  are  dangerous  to  such  additions,  he 
may  not  complain  if  such  excavations  be  made  and 
damage  results  from  the  extralateral  pressure.**'' 
But  if  the  excavation  would  have  caused  an  injury  to 
the  land  in  its  natural  condition,  the  excavator  is  li- 
able for  all  damages  inflicted,  even  upon  buildings  on 
the  injured  premises.*^  Of  course  such  excavations 
must  be  made  with  care,  and  due  diligence  must  be 
employed  to  prevent  any  unnecessary  injury  to  the 
buildings  or  other  additional  burdens  on  the  adjacent 
premises.**®    This  is   a    restriction    upon    absolute 

287  Lasala  y.  Holbrook,  4  Palg^,  169,  25  Am.  Dec.  624;  ThnrstoQ 
V.  Hancock,  12  Mass.  220,  7  Am.  Dec.  67;  Schultz  v.  Byers,  53  N. 
J.  L.  442.  26  Am.  St.  Rep.  435,  22  Atl.  614;  Schnltz  v.  Bower,  57 
Minn.  4^,  47  Am.  St  Rep.  630,  59  N.  W.  631;  Gllmore  v.  DriscoU, 
122  Mass.  199,  23  Am.  Rep.  312;  Myer  v.  obbs,  67  Ala.  175,  29  Am. 
Rep.  719;  Charless  v.  Rankin,  22  Mo.  566,  66  Am.  Dec.  642;  Richard- 
son V.  Vermont  etc  R.  Co.,  26  Vt  465,  60  Am.  Dec.  283;  Buakirk  v. 
Strickland,  47  Mich.  389,  11  N.  W.  210;  Shreve  v.  Stokes,  8  B.  Mon. 
453,  48  Am.  Dec.  401;  Beard  v.  Murphy,  37  Vt  99,  86  Am.  Dec.  693; 
Moody  V.  McClelland,  39  Ala.  45,  84  Am.  Dec.  770;  Panton  ▼.  Hol- 
land, 17  Johns.  92,  8  Am.  Dec.  369. 

238  Louiaville  etc.  R.  Co.  v.  Bonhayo,  94  Ky.  67,  21  S.  W.  626. 

239  Lasala  v.  Holbrook,  4  Paige,  169,  25  Am.  Dec.  624;  TunstalJ 
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rights  which  flows  from  the  relations  of  civil  society. 
One  is  not  forbidden  to  build  upon  his  land,  and  in- 
deed it  is  essential  for  our  civilized  progress  that  ad- 
ditional burdens  be  placed  upon  lands.  Hence  land  is 
held  on  the  understanding  that  buildings  may  be 
placed  on  adjoining  lots,  and  that  care  must  be  used 
in  the  use  of  one's  own  land  to  avoid  injury  thereto. 
But  the  duty  with  regard  to  the  land  in  its  natural 
condition  is  absolute;  with  respect  to  buildings  and 
the  like  it  is  merely  to  exercise  care. 

In  Kentucky,  after  a  discussion  of  the  right  to  lat- 
eral support,  one  court  goes  on  to  say  that  "it  is 
equally  well  settled  that  a  land  owner  cannot,  by 
changing  the  natural  condition  of  his  soil,  take  away 
from  his  neighbor  the  right  to  the  use  and  enjoyment 
of  his  land  to  the  full  extent  that  he  might  have  en- 
joyed it  had  no  such  change  been  made;  and  if  he 
does,  he  cannot  recover  damages  for  any  injury  he 
may  sustain  by  reason  of  the  exercise  by  his  neighbor 
of  any  of  his  original  rights,  unless  they  be  exercised 
in  an  unskillful,  careless  or  negligent  manner,  or  un- 
less, being  reasonably  certain  that  injury  would  result 
from  his  acts,  such  neighbor  failed  to  apprise  him  of 
hi's  intention,  or  to  afford  him  an  opportunity  to  use 
proper   preventives."*^    Different  reasons  for   this 

V.  Christian,  80  Va.  1,  50  Am.  Rep.  581;  Schultz  v.  Byers,  53  N.  J. 
L.  442,  26  Am.  St.  Rep.  435,  22  Atl.  514;  Larson  y.  Metropolitaji 
Street  R.  Co.,  110  Mo.  234,  33  Am.  St.  Rep.  439,  19  S.  W.  416;  Mo- 
Gulre  V.  Grant,  25  N.  J.  L.  356,  67  Am.  Dec.  49;  Gharless  v.  Rankin, 
22  Mo.  566,  66  Am.  Dec.  642;  Gilmore  y.  DrlscoU,  12SI  Mass.  199,  23 
Am.  Rep.  312  ;  Foley  y.  Wyeth.  2  Allen,  131,  79  Am.  Dec.  771;  Rich- 
ardson y.  Vermooit  etc.  R.  Co.,  25  Vt  465,  60  Am.  Dec.  283;  Shrieye 
y.  Stokes,  8  B.  Mon.  453,  48  Am.  Dec.  401;  Panton  y.  Holland,  17 
Johns.  92,  8  Am.  Dec.  369. 

240  Oneil  y.  Harkins,  8  Bush,  650.  See  Quincy  y.  Jones,  76  IlL 
231,  20  Am.  Rep.  243. 

Torts,  Vol.  n-84 
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distinction  between  land  in  its  natural  condition  and 
burdened  with  buildings  are  given,  but  it  is  believed 
that  the  foregoing  presents  the  true  foundation.**^ 

§  693.  The  Duty  to  Avoid  Injury  to  Adjoining  Build- 
ings— Arises  How. — The  duty  of  exercising  care  to 
avoid  injuring  buildings  on  adjoining  premises  may 
be  enlarged  into  the  absolute  duty  of  avoiding  injury 
similar  to  that  in  regard  to  land  in  its  natural  condi- 
tion. This  may  be  the  result  of  grant,  express  or  im- 
plied. Thus  a  grantor  may  reserve  in  his  deed  the 
right  to  lateral  support  for  his  buildings  on  the 
land,*^  or  by  merely  granting  a  portion  of  premises 
on  which  is  standing  a  building,  the  grantee  will  be 
held  to  owe  an  absolute  duty  not  to  injure  such  build- 
ing by  excavations  on  the  land  granted  to  him.*** 

On  the  contrary,  it  is  fairly  well  established  that 
such  increased  duty  cannot  arise  by  prescription  in 
this  country.***  There  is  some  slight  conflict  of 
authority  upon  this  point,  some  courts  expressing  the 
view  that  the  right  to  the  support  of  buildings  may 
be  acquired  by  prescription.***  These  views  will  be 
found  to  be  obiter  dicta^  and  the  position  taken  has 
never  been  directly  maintained  except  in  one  case 
which  is  practically  overruled  by  a  later  decision  in 

241  See  monographic  note  to  Larson  v.  Metropolitan  etc.  R.  B. 
Ck>.,  83  Am.  St  Bep.  453-456,  for  discussion  of  conflicting  reasons 
assigned. 

242  Stevenson  v.  Wallace,  27  Gratt  77. 

248  Tunstall  v.  Christian,  80  Va.  1,  56  Am.  Rep.  58L 

244  Tnnstall  v.  Christian,  80  Va.  1,  56  Am.  Rep.  681,  ovwnilinir 
Stevenson  v.  Wallace,  27  Gratt.  77,  on  this  point;  Mitchell  v.  Rome, 
49  Ga.  10,  15  Am.  Rep.  669;  Hoy  v.  Sterrett,  2  Watta,  227,  27  Am. 
Dec.  313.    See  Gilmore  v.  DriscoU,  122  Mass.  199,  23  Am.  Rep.  312. 

245  Thurston  v.  Hancock,  12  Mass.  220,  7  Am.  Dec.  67;  Foley  v. 
Wyeth,  2  Allen,  131,  79  Am.  Dec.  771.  But  see  Gilmore  v.  Drlscoll, 
122  Maj».  199,  23  Am.  Rep.  312;  Richardson  y.  Vermont  etc.  R.  Co., 
25  Vt  466,  60  Am.  Dec.  283;  Quincy  v.  Joneat  76  Ul.  231,  20  Am. 
Rep.  243;  Lasala  v.  Holbrook,  4  Paige,  169,  25  Am.  Dec.  624. 
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the  same  state.^*  In  England,  however,  after  con- 
siderable difficulty,  it  was  finally  decided  that  such 
right  might  be  acquired  by  lapse  of  time.**''  .From 
these  cases  has  sprung  the  view  that  a  like  rule  ap- 
plies in  this  country. 

By  the  English  doctrine,  lateral  support,  at  least 
for  buildings,  is  considered  an  easement  and  is  of  a 
similar  nature  with  the  easements  of  light  and  air. 
These  latter  easements  have  obtained  no  foothold  in 
our  jurisprudence  and  it  would  seem  that  the  argu- 
ments against  them  should  apply  with  equal  force  to 
lateral  support  as  an  easement.  This  conflict  of 
opinion  has  been  settled  in  some  states  by  statute, 
which  in  the  main  provide  that  one  may  excavate  to 
a  certain  prescribed  depth  with  only  the  liability  for 
the  want  of  due  care,  but  any  excavation  below  that 
must  be  made  at  the  peril  of  the  excavator.**® 
Where  neither  grant,  prescription  nor  statute  gives 
to  an  owner  of  land  a  right  to  the  support  of  his 
buildings  thereon,  the  adjacent  land  owner  is  held 
only  to  the  exercise  of  ordinary  care,  such  care  as  a 
reasonably  prudent  man  would  exercise  under  the 
same  circumstances.**^    Where  buildings  are  close 

246  SteTenson  v.  Wallace,  27  Gratt  77,  ovemiled  In  Tunstall  v. 
GhristJan,  80  Va.  1,  66  Am.  Rep.  68L 

247  The  leading  cases  are  Stansell  y.  Jollard,  1  Selw.  N.  P.  457; 
Hide  V.  Thornb<H*oagh,  2  Oar.  &  K.  254;  Humphries  y.  Brogden, 
12  Q.  B.  749.  The  question  is  elaborately  discussed  In  Dalton  v. 
Angus,  L.  R.  6  App.  Gas.  740  et  seq.  The  rule  is  assumed  or  rec- 
ognized in  many  other  cases. 

248  See  First  Nat  Bank  v.  Villegra,  92  Gal.  96,  28  Pac.  97. 

24 •  "A  person  excavating  on  his  own  land,  by  the  side  of  an- 
other's building,  is  not  bound  to  use  such  care  and  caution  to  pre- 
vent injury  to  such  building  as  a  sensible  and  prudent  man,  ex- 
perienced in  such  work,  would  exercise  if  he  were  the  owner  of  the 
building.  He  is  bound  to  use  ordinary  care  to  avoid  doing  harm 
to  his  neighbor's  building;  but  the  law  does  not  exact  from  him 
the  same  care  and  expense  for  the  security  of  his  neighbor's  prop- 
erty that  he  may  have  found  it  for  his  interest  to  have  taken  for 
his  own":  Gharless  v.  Rankin,  22  Mo.  566,  66  Am.  Dec.  642. 
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to  the  boundary  line  of  the  lots  upon  which  they 
stand,  as  is  usually  the  case  in  the  business  portions 
of  cities  and  towns,  the  exercise  of  care  requires 
some  effort  on  the  part  of  an  adjoining  land  owner  to 
prevent  the  subsidence  of  the  walls  into  excavations 
near  by.  It  would  also  seem  advisable  to  notify  the 
owner  of  the  building  of  the  intended  excavation  that 
he  may  take  measures  to  prevent  any  damages. 
Failure  to  give  such  notice  has  been  considered  by 
some  courts  as  proof  of  negligence.**^ 

§  694.  Subjacent  Support.— Land  may  be  divided 
horizontally  as  well  as  vertically,  and  one  person  may 
have  the  ownership  of  the  surface  while  others  own 
the  earth  below.  It  may  be  divided  into  two  or  more 
strata  and  different  people  own  the  different  strata. 
When  such  a  division  of  land  has  been  made,  rules 
and  rights  similar  in  nature  to  those  of  lateral  sup- 
port are  called  forth.  The  upper  strata  are  entitled 
to  be  supported  by  the  subjacent,  and  any  exercise  of 
control  over  the  lower  stratum  which  disturbs  the 
control  over  any  upper  stratum  is  tortious.*^*  This 
right  to  subjacent  support,  as  it  is  termed  in  contra- 
distinction with  lateral  support,  arises  by  implication 
whenever  the  surface  is  granted  away  from  the  under- 
lying earth  and  does  not  need  to  be  mentioned  in  the 

250  Lasala  v.  Halbrook,  4  Paige,  169,  25  Am.  Deo.  524;  Sohnlti 
V.  Byere,  58  N.  J.  L.  442,  26  Am.  St  Rep.  435.  22  Atl.  514;  Shrieye 
V.  Stokes,  S  B.  Mon.  453,  48  Am.  Dec.  401;  Covlngt<m  v.  Geyler,  98 
Ky.  275,  19  S.  W.  741;  Spohn  v.  Dives.  174  Pa.  St  474.  34  Atl.  192. 

261  Williams  v.  Hay.  120  Pa.  St  485,  6  Am.  St  Rep.  719,  14  AtL 
872;  Coleman  v.  Chadwlck,  80  Pa.  St  81,  21  Am.  Rep.  98;  Yandes 
V.  Wright,  60  Ind.  319,  32  Am.  Rep.  109;  Livingston  v.  Moingona 
Coal  Co.,  49  Iowa,  369,  31  Am.  Rep.  150;  Pringle  v.  Vesta  Coal 
Co.,  172  Pa.  St  438,  33  Atl.  690;  Burgner  v.  Humphrey,  41  Ohio 
St  340;  Jones  v.  Wagner.  66  Pa.  St  429,  5  Am.  Rep.  385;  Wflma 
v.  Jess,  94  111.  464,  34  Am.  Rep.  242;  Zinc  Co.  v.  Franklinlte  Co., 
13  N.  J.  Eq.  342. 
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grant.  Nay,  more,  in  order  to  relieve  the  underlying 
premises  from  the  duty  of  support,  it  must  appear 
from  the  terms  of  the  grant  that  such  is  the  inten- 
tion of  the  parties.**^ 

Like  lateral  support,  the  absolute  duty  of  the  sub- 
jacent proprietor  exists  only  with  respect  to  the  land 
in  its  natural  condition,  but  due  care  must  be  ob- 
served when  the  upper  land  is  burdened  with  build- 
ings.*** But  by  the  terms  of  the  grant  this  duty  to 
exercise  care  may  be  expanded  into  an  absolute  duty 
to  avoid  damage  to  additions  imposed  upon  the  super- 
ior premises.  The  same  rights  and  duties  are  in- 
volved in  the  relations  between  the  owners  of  differ- 
ent floors  of  buildings.*** 

252  Coleman  v.  Chadwick,  80  Pa.  St.  81,  21  Am.  Rep.  93;  Burg- 
ner  v.  Humphrey,  41  Ohio  St  340;  Irlylngston  v.  Molngona  Coal 
Ck).,  49  Iowa,  369,  31  Am.  Rep.  150. 

S6S  Wilms  Y.  Jess,  91  111.  464,  34  Am.  Rep.  242;  Prlngle  y.  Vesta 
Goal  Co.,  172  Pa.  St  438,  33  Atl.  090. 

»4  See  McConnel  v.  Klbbe,  33  111..  175,  85  Am.  Deo.  265;  Pierce 
T.  Dyer,  109  Mass.  374,  12  Am.  Rep.  716. 
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CHAPTER  XLII. 

INJURY  TO  INCOBPOEEAL  HEREDITAMENTS  AND 

EASEMENTS. 

I  695.    Rights  considered  in  this  chapter. 
§  606.    Party-wall  defined. 

f  697.    Plart7-wall»— Nature  of  rights  and  intereets  In. 
§  69a    Party-walls,  how  created. 

§  699.    Right  to  continuance  of  party-w all— Tearing  down,  repair- 
ing, and  rebuilding. 
I  700.    Care  required  tn  remoTtng,  or  repairing  party-walL 
§  701.    Right  of  way — Defined — ^How  created. 
f  702.    Bame  continued— Rights  and  injuries. 
§  702a.  IwUvidual  rights  in  streets  and  highways. 
§  703.    Infringement  of  individual  rights  in  streets  and  highways. 

§  695.    Rights   Considered   In   This   Chapter.— The 

rights  considered  in  this  chapter  are  those  arising  out 
of  and  pertaining  to  real  property,  classed  as  ease- 
ments. Thev  are  such  as  are  usually  found  treated 
under  the  head  of  nuisance,  but  it  seems  more  logical 
to  bring  them  together  in  this  form. 

§  696.    Party-wall  Defined.— The  term  "party-wall" 

has  such  a  well-defined  meaning  in  law,  as  to  embrace 
the  interests  and  rights  of  the  original  parties  to  its 
construction,  but  it  would  seem  also  the  rights  of  sub- 
sequent grantees,  when  the  term  is  used  in  a  convey- 
ance. Party- wall  ordinarily  means  a  dividing  wall 
between  two  houses,  to  be  used  equally  for  all  the 
purposes  of  an  exterior  wall  by  both  parties,  without 
any  exclusive  use  by  either.*  There  must  be  mutual- 
ity of  benefit,  reciprocal  easements  in  the  wall  when 

1  Harber  v.  Brans,  101  Mo.  661,  20  Am.  St  Rep.  647,  14  S.  W. 
750;  citing  2  Washburn  on  Real  Property,  6th  ed.,  886. 
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built*  It  has  been  said,  however,  "that  the  term 
'party-wall,*  and  the  rights  which  the  owner  op 
grantee  acquires  by  mere  force  of  the  employment  of 
that  term  in  a  grant  or  covenant,  have  never  been 
judicially  defined;  .  •  •  •  that  a  *party-wall,'  when 
used  in  such  an  instrument  and  in  its  general  ordi- 
nary signification,  means  a  dividing  wall  between  two 
houses,  to  be  used  equally,  for  all  the  purposes  of  an 
exterior  wall,  by  both  parties,  that  is,  by  the  respec- 
tive owners  of  both  houses."  *  By  usage  the  words 
**party-wall"  and  "partition  wall"  have  come  to  mean 
a  solid  wall,  without  windows  or  openings.'*  In  de- 
fining a  party-wall  the  manner  in  which  it  is  con- 
structed is  really  an  essential  element,  but  this  is  con- 
sidered later,* 

§  697.    Party-walls— Nature  of  Rights  and  Interests 

in. — ^A  satisfactory  discussion  of  the  nature  of  the 
rights  or  interests  of  owners  in  party-walls  is  diffi- 
cult to  find.  The  subject  is  treated  in  works  on  real 
property,  nuisance,  and  easements. 

The  rights  of  the  respective  parties  in  interest  in 
the  wall  exist  independently  of  the  ownership  in  the 
land,  and  therefore  must  be  considered  as  of  the  na- 
ture of  an  easement.  So  where  the  wall  is  con- 
structed partly  upon  the  land  of  each  owner,  the  title 
of  each  owner  is  qualified  by  the  easement  to  which 
the  other  is  entitled.  The  land,  however,  remains  the 
several  property  of  each  owner .•  Such  persons  are 
not,  as  has  been  sometimes  contended,  to  be  con- 

2  Id. 

8  Id.;  Fettretch  v.  Ijeamy.  9  Bo«w.  510. 

4  NormUle  t.  Gill,  159  Maes.  427,  88  Am,  St.  Rep.  441.  34  N.  E. 
543;  Gmrea  v.  Smith,  87  Ala.  450,  13  Am.  St.  Bep.  00,  6  South.  806. 

5  See  sec.  698,  post;  Tiffany  on  Real  Property,  sec.  311. 

6  IngallB  v.  Plamondon,  75  m.  123;  Gibson  t.  Holden  115  111.  199» 
66  Am.  Rep.  146,  8  N.  B.  282. 
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sidered  as  tenants  in  common/  but  absolute  owner- 
ship on  their  part  is  confined  to  their  part  of  the  land, 
as  already  stated.  They  are  neither  joint  owners, 
nor  tenants  in  common,  but  so  far  as  concerns  the 
land,  their  ownership  remains  several  as  before  the 
construction  of  the  wall.  This  view  is  well  sup- 
ported.* So,  where  two  persons  by  agreement  con- 
struct a  party- wall  partly  upon  the  premises  of  each, 
such  agreement  confers  upon  each  a  right,  in  the  na- 
ture of  an  easement,  not  only  in  the  land  of  the  other, 
but  in  the  wall,  to  the  end  that  each  may  use  the 
land  of  the  other,  as  well  as  to  enjoy  the  benefits  of 
the  wall.^  Such  easements  being  mutual,  they  can- 
not then  be  considered,  in  a  legal  sense,  a  burden,  or 
an  encumbrance,  but  are,  on  the  other  hand,  a  valu- 
able appurtenant  which  passes  with  the  title  to  the 
property.*®  The  right  aquired  under  such  easements 
extends  no  further  than  is  essential  to  an  enjoyment 
of  the  use  of  the  wall,  and  does  not  confer  a  right  to 
go  upon  the  land  of  another.**    This  right  or  ease- 

7  Cubltt  V.  Porter,  8  Barn.  &  C.  257;  Brown  v.  Werner,  40  Md. 
16;  Montgomery  v.  Masonic  Hall,  70  Ga.  38;  Moody  v.  McClelland, 
39  Ala.  45,  84  Am.  Dec.  771. 

8  Ingalls  V.  Plamondon,  75  111.  123;  Gibson  v.  Holden,  115  111. 
190,  66  Am.  Rep.  146,  3  N.  B.  282;  Sherred  v.  Cisco,  4  Sand.  480; 
Hoffman  y.  Kuhn,  67  Miss.  746,  34  Am.  Rep.  491;  Antomarchi  v. 
Russell,  63  Ala.  356,  35  Am.  Rep.  40;  Odd  Fellows'  Association  v. 
Hegele,  24  Or.  16,  32  Pac.  679;  Bloch  v.  Isham,  28  Ind.  37,  92  Am. 
Dec.  287;  Graves  v.  Smith,  87  Ala.  450,  13  Am.  St  Rep.  60,  6  Sontli. 
308,  5  L.  R.  A.  298. 

9  Same  cases  ante,  note  8;  Brooks  v.  Curtis,  50  N.  Y.  639,  10 
Am.  Rep.  545  ("adjoining  proprietors  have  each  an  easement  in 
the  land  of  the  other  covered  by  a  party- wall");  Dowltn^  v.  Hen- 
nings,  20  Md.  179,  83  Am.  Dec.  545;  Danenhaner  v.  Devlne,  51  Tex. 
480,  32  Am.  Rep.  627  (*'each  had  an  easement  in  the  other  half  of 
the  wail  which  entitled  each  to  the  use  of  the  whole  wall  as  a 
party-wall.") 

10  Brooks  V.  Curtis,  50  N.  Y.  639,  10  Am.  Rep.  545;  Jones  on 
Easements,  sec.  661. 

11  Normllle  v.  Gill,  159  Mass.  427,  38  Am.  St  Rep.  411,  34  N. 
E.  543;  Shlverick  v.  R.  J.  Gunning  Co.,  58  Neb.  29,  78  N.  W.  460. 
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ment  continues  so  long  as  the  wall  stands  and  an- 
swers the  purpose,  not  being  subject  to  change  :or  re- 
moval, without  an  agreement  thetefor.  It  is  said 
that  so  long  as  the  wall  stands  fit  and  suitable  for 
the  original  purpose  for  which  it  was  erected,  the 
right  of  support  continues;  that  this  right  ceases  if 
the  buildings  are  destroyed,  or  become  dilapidated  or 
useless,  there  being  then,  in  legal  contemplation,  no 
party-wall."  But  this  subject  will  be  considered  fur- 
ther at  another  place." 

§  698.  Party-walls,  How  Created.— Originally,  ac- 
cording to  the  common  law,  party-walls  became  such 
by  prescription,  or  by  express  or  implied  agreement  of 
parties,  though  one  owner  was  under  no  obligation 
to  enter  into  a  contractual  arrangement  with  another 
to  construct  a  wall.  To  establish  an  easement  by 
prescription,  of  the  right  to  have  a  building  sup- 
ported upon  the  land  of  anoiher,  it  is  absolutely  es- 
sential that  the  user  be  adverse,  and  such  as  to  give 
a  right  of  action,  in  favor  of  the  party  against  whom 
it  has  been  exercised.  The  creation  of  a  party-wall 
by   prescription   is   well   supported   by   authority.** 

12  Odd  Fellows'  Assn.  t.  Hegele,  24  Or.  16,  32  Pac.  679;  Hoff- 
man Y.  Knhn,  61  MIm.  746,  34  Am.  Rep.  491;  Glenn  y.  Davis,  35 
Md.  219,  6  Am.  Rep.  389;  Heartt  v.  Kruger,  121  N.  Y.  386,  18  Am. 
St  Rep.  829»  24  N.  E.  841,  9  L.  R.  A.  135;  MiUer  y.  Brown,  83 
Ohio  St.  547. 

18  Sec.  690,  post 

14  Whiting  y.  Gay  lord,  66  Conn.  337,  50  Am.  St  Rep.  87,  34  Atl. 
85.  The  nnlnterrupted  enjoyment  for  nrore  than  fifty  years  raises 
the  presumption  of  mntnal  grants:  Dowling  y.  Hennings,  20  Md. 
179,  83  Am.  Dec.  545;  Lemaitre  v.  Davis,  19  Oh.  Diy.  281.  If  two 
adjoining  owners  build  a  wall  partly  on  each  lot,  and  by  agree- 
ment or  by  continuous  use  for  twenty  years  treat  it  as  a  party- 
wall,  each  has  an  easement  of  support  for  his  half:  Sanders  r. 
Martin,  2  Lea,  213,  31  Am.  Rep.  598;  Webster  y.  Stephens,  5  Duer, 
553;  Schile  y.  Brokhahns,  80  N.  Y.  614;  Browning  y.  Goldenberg, 
73  N.  Y.  Supp.  759,  86  Misc.  Rep.  438.  A  visible,  open,  and  no- 
torious use  may  ripen  Into  an  easement  by  prescription  without 
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There  is  a  tendency  to  depart  from  the  theory  that 
the  right  may  be  acquired  by  prescription,  upon  the 
ground  that  such  an  unbending  rule  is  not  adapted  to 
the  circumstances  and  existing  state  of  things  in  this 
country."  When  parties  make  an  agreement  for  the 
construction  of  a  party-wall,  being  rather  the  grant- 
ing of  an  interest  in  realty,  it  would  seem  that  a  strict 
rule  would  require  the  execution  of  a  conveyance  ac- 
cording to  the  forms  prescribed,  but  such  a  rule  has 
never  prevailed,  an  ordinary  written  agreement  em- 
bodying the  terms  and  conditions  under  which  the 
wall  is  constructed  being  regarded  as  sufficient.*® 

the  knowledge  of  the  peraon  against  whom  it  is  claimed:  Tread- 
well  T.  In«lee,  120  N.  Y.  458,  24  N.  B.  651.  The  right  to  a  party- 
wall  may  arise  by  prescription:  List  v.  Hombrook,  2  W.  Va.  340; 
McVey  V.  Durkln,  186  Pa.  St.  418,  20  Atl.  541;  Brown  v.  Werner, 
40  Md.  15;  Barry  v.  Edlavltch,  84  Md.  95,  35  Atl.  170,  33  L.  IL  A. 
294;  Bno  v.  Del  Veochlo,  11  N.  Y.  Super.  Ct  (4  Dner)   53. 

15  Hieatt  V.  Morris,  10  Ohio  St.  623,  78  Am.  Dec.  280. 

16  Alabama:  Gra^^s  y.  Smith,  87  Ala.  450,  13  Am.  St  Rep.  60,  6 
South.  806  (there  was  a  writing). 

Connecticut, — In  the  absence  of  statute,  a  strict  party-wall  can 
exist  only  by  prescription,  or  by  contract,  express  or  implied:  Whit- 
ing V.  Gaylord,  66  Gomn.  337,  50  Am.  St.  Rep.  87,  84  Atl.  85. 

/oira.— Has  a  statute  (Code,  sees.  2019,  2080)  which  is  said  to  be 
declaratory  of  the  common  law,  though  the  statute  proyldes  that 
special  agreements  about  such  walls  must  be  in  writing:  See  Swift 
T.  Galnan,  102  Iowa,  206,  62  Aul  St  Rep.  443,  71  N.  W.  238. 

Indiana. — ^Any  claim  must  be  based  on  contract,  express  or  im- 
plied; Gartwrlght  y.  Adair,  27  Ind.  App.  293,  61  N.  E.  210. 

Lo«{«iafta.--Statute:  Bryant  y.  SholarSy  104  La.  786,  29  South.  850. 

Minnesota.— In  Kimm  y.  Griffin,  67  Minn.  25,  04  Am.  BL  Rep. 
885,  69  N.  W.  634,  an  agreement  was  held  to  be  a  coinenant  and 
pass  with  the  land. 

Missouri,— In  Harber  y.  Eyans,  101  Mo.  661,  20  Am.  St  Rep.  646, 
14  S.  W.  750,  the  wall  was  erected  under  contract  that  either  party 
may  build  it,  one-half  resting  on  each  lot  the  other  party  haying 
the  right  to  join  in  the  wall,  when  erected,  upon  payment  of  one- 
half  the  yalue  thereof.  This  was  an  injunction  to  restrain  party 
from  placing  windows  and  other  openings  In  the  wall,  which  was 
sustained. 
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An  implied  agreement  that  a  wall  shall  constitute 
a  party-wall,  which  is  rather  in  the  nature  of  a  grant, 
arises  where  an  owner  of  two  adjoining  lots  builds 
a  house  upon  each  lot,  each  separated  from  the 
other  by  a  brick  wall,  one-half  of  which  is  on  each  lot, 
and  who  thereafter  conveys  the  houses  and  lots  by 
separate  deeds  to  different  parties,  the  effect  of  the 
conveyances  being  such  as  to  render  the  wall  a 
party-wall.*^  Even  a  parol  agreement,  entered  into 
between  parties  for  the  joint  construction  of  a  party- 
wall,  has  been  held  valid  where  one  party,  in  reli- 
ance upon  the  contract,  has  partly  performed  it.*® 

Ohio.— In  Miller  y.  Brown,  33  Ohio  St  Ml,  the  wall  was  erected 
by  written  agreement  between  the  parties,  on  a  portion  of  the 
gronnd  of  each,  and  the  contract  was  enforced  to  the  extent  of  a 
denial  of  the  right  to  tear  the  same  away,  after  its  erection  npon 
the  faith  of  acquiescence  in  its  location  and  construction.  In 
Hleatt  y.  Morris,  10  Ohio  St  523,  78  Am.  Dec.  280,  an  agreement 
was  made  between  two  adjacent  land  owners  to  build  a  partition 
wall  on  the  diylsion  lino  of  their  lots  for  the  support  of  their 
houses;  there  being  no  express  stipulation  as  to  its  continuance, 
and,  though  they  had  so  continued  for  twenty-one  years,  the  right 
of  one  party  to  take  down  his  half  of  the  wall  was  recognized. 

Tennessee. — ^A  wall  put  up  by  one  of  two  adjoining  owners,  at  hla 
own  expense,  wholly  upon  his  own  property,  excepting  at  a  cer- 
tain point,  where,  to  make  the  wall  straight,  it  is  constructed 
partly  upon  the  land  of  the  other  owner  with  his  consent  by  a 
written  contract  between  the  parties,  which  proyides  that  It  may 
be  used  as  a  party-wall  by  both  parties,  the  other  party  haying 
the  priyllege.of  using  it  at  any  time  upon  paying  one-half  of  the 
yalue  of  the  wall  so  used,  is  a  party- wall:  Dunscomb  y.  Randolph, 
107  Tenn.  89,  f4  S.  W.  21. 

We9t  Virginia. — In  Parsons  t.  Baltimore  Bldg.  etc.  Assn.,  44  W. 
Va.  835,  07  Am.  St  Rep.  769,  29  S.  E.  9G9,  the  wall  was  by  an  agree- 
ment signed,  sealed,  acknowledged,  in  the  form  of  a  deed,  mutually 
securing  a  joint  interest  in  a  party-wall  between^  adjacent  land 
owners. 

17  Byerett  t.  Edwards,  149  Mass.  588,  14  Am.  St  Rep.  402,  22 
N.  E.  52;  Carlton  y.  Blake,  152  Mass.  176,  28  Am.  St  Rep.  818,  25 
N.  B.  83;  Partridge  y.  Gilbert  15  N.  Y.  601,  69  Am.  Dec.  632;  Henry 
T.  Koch,  80  Ky.  391,  44  Am.  Rep.  484;  Gartynright  y.  Adair,  27  Ind. 
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In  a  number  of  states  statutes  have  been  passed  regu- 
lating the  matter  of  party-walls,*^ 

§  699.    Right  to  Continuance  of  Party-wall— Tearing 
Down,  Repairing  and  Rebuilding.— The  most  difficult  and 

serious  question  in  conection  with  the  subject  of 
party-walls  relates  to  the  right  of  either  party  to  the 
continued  existence  of  the  wall.  Several  considera- 
tions enter  into  this  matter,  viz.,  the  agreement  of  the 
parties,  changed  conditions,  dilapidation  or  destruc- 
tion of  the  wall.  Where  parties  have  embodied  the 
terms  and  conditions  under  which  they  may  use  a 
party-wall  explicitly  in  their  contract,  then  it  is  clear 
that  they  must  be  governed  accordingly;  the  contract 
is  law  to  them.  So  an  owner,  with  whose  consent  an 
adjacent  owner  occupies  a  portion  of  his  premises  to 
build  a  joint  wall,  cannot  tear  away  such  wall  after 
a  building  has  been  erected  thereon,  upon  the  faith  of 
his  acquiescence  in  its  location  and  construction.*® 
And  though  ordinarily  it  is  claimed  that  neither  can 
tear  the  wall  down  without  the  other's  consent,** 
and  though  the  one  must  so  use  the  wall  as  not  to 
unreasonably  or  unnecessarily  impair  the  rights  of 
the  other,**  yet  there  are  certain  obligations  resting 

App.  293,  61  N.  E.  240;  Koenlg  v.  Haddlx,  21  111.  App.  63;  Bno  v. 
Del  Veccbl(s  6  Duer,  17;  Brooks  v.  Curtis,  50  N.  X.  639.  10  Am.  Rep. 

545. 

18  Rlndge  V.  Baker,  67  N.  Y.  209,  15  Am.  Rep.  475;  Swift  v.  Cal- 
nan,  102  Iowa,  206,  63  Am.  St.  Rep.  443,  71  N.  W.  233  (without 
reference  to  a  party-wall  statute).  See  Price  v.  Lien,  84  Iowa,  590, 
51  N.  W.   52. 

19  These  are  collected  with  cases  under  them  In  38  American 
Digest,  Century  edition,  1866,  1866,  1867. 

20  Miller  V.  Brown,  33  Ohio  St.  547. 

21  Sherred  v.  Cisco,  4  Sand.  480.  See  Antomarchl  v.  Russell,  tt 
Ala.  856»  85  Am.  Rep.  40  (opinion). 

22r  DowUn«r  y.  Hennlngs,  20  Md.  179,  83  Am.  Dec.  545;  Webster 
T.  StereiiB,  5  Duer,  553. 
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upon  the  parties  to  make  repairs  when  necessary.  In 
making  such  repairs  they  are  required  to  be  careful 
and  prudent,  and  cause  as  little  damage  as  possible  to 
the  other,  reasonable  notice  to  the  latter  always  being 
necessary.**  Neither  of  the  owners  have  the  right  to 
put  in  open  windows  in  their  party-wall.**  When 
either  building  becomes  by  age  and  decay  so  dilapi- 
dated that  rebuilding  becomes  necessary,  its  owner 
may  for  that  purpose,  and  on  reasonable  notice  to  the 
adjoining  tenant,  and  using  proper  care  and  skill,  take 
down  and  rebuild  the  party- wall  without  incurring  lia- 
bility to  the  other  tenant.**  So  where  the  wall  has  be- 
come unsuitable  for  use  because  of  change  of  condi- 
tions and  demands  of  the  community,  and  the  improve- 
ments made  therein,  in  the  absence  of  a  specific  con- 
tract to  the  contrary,  one  may  tear  down  his  wall  and 
rebuild  with  a  modern  improvement  more  in  keeping 
with  the  times.**  So  may  each  owner  build  the  wall 
higher  when  it  can  be  done  without  damage  to  the 
other  party.*''  And  where  a  wall  is  accidentally 
destroyed  by  fire,  leaving  the  wall  standing,  the  ease- 
ment ceases,  and  either  may  dispose  as  he  pleases  of 

ss  Hoffman  v.  Kuhn,  57  Miss.  750,  34  Am.  Rep.  491;  Schile  v. 
Brokhahus,  80  N.  Y.  614;  Partridge  v.  Gilbert,  15  N.  Y.  601,  69 
Am.  Dec.  632. 

24  Dniwcomb  v.  Randolph,  107  Tenn.  89,  64  S.  W.  21;  Bverly  r. 
DrlskeU  (Tex.  1900),  58  S.  W.  lOW. 

2T5  Partridge  v.  Gilbert,  15  N.  Y.  601,  69  Am.  Dec.  632;  Campbell 
▼.  Mesier,  4  Johns.  Ch.  334,  8  Am.  Dec.  570;  Schile  v.  Brokhahus, 
80  N.  Y.  618;  Brooka  v.  Curtis,  50  N.  Y.  639,  10  Am.  Rep.  545. 

26  Hieatt  v.  Morris,  10  Ohio  St  5<23,  78  Am.  Dec.  280.  But  see 
Partridge  v.  Lyon,  67  Hun,  29,  21  N.  Y.  Supp.  848.  It  is  no  inva- 
sion of  a  property  right:  Evans  v.  Jayne,  23  Pa.  St.  34. 

27  Graves  v.  Smith,  87  Ala.  460,  13  Am.  St  Rep.  60,  6  South, 
308;  Everett  v.  Edwards,  149  Mass.  588,  14  Am.  St.  Rep.  4«>2: 
Pierce  v.  Musson,  17  La.  380;  Calmelet  v.  Slchl,  48  Neb.  505,  5S 
Am.  St.  Rep.  700,  67  N.  W.  467;  Brooks  v.  Curtis,  50  N.  Y.  639,  10 
Am.  Rep.  545. 
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the  part  on  his  ground.^    So  may  an  owner  increase 
the  thickness  of  the  wall.*^ 

§  700.    Care  Required  in    Removing    or   Repairing 

Party-wall. — in  the  exercise  of  the  rights  which  one 
joint  owner  has  to  repair,  alter  or  change  a  party-wall, 
or  to  tear  it  down  and  rebuild  it,*^  such  reasonable 
care  must  be  observed  by  him  as  will  render  the  incon- 
Tenience  and  loss  to  his  neighbor  as  small  as  practi- 
cable; and  his  care  should  be  proportioned  to  the  na- 
ture of  the  work  and  risks  involved;  he  is  liable  for 
whatever  actual  damage  may  be  caused  by  his  negli- 
gence.®^ Notice  of  such  proposed  work  to  the  other 
person  is  essential,  and  failure  to  give  it  creates  a  lia- 
bility for  whatever  injury  may  result®*  If  notice  Is 
properly  given  of  the  intention  to  repair  or  rebuild, 
there  is  no  liability  for  any  injury  that  may  be  done, 
if  reasonable  and  ordinary  care  is  observed.**  The  one 
removing  the  wall  may  be  compelled  to  reimburse  his 
co-owner  for  whatever  expenses  he  may  have  been 
put  to  in  protecting  his  property  while  the  work  was 
in  progress.** 

28  Hoffman  t.  Knhn,  57  Miss.  746,  84  Am.  Rep.  491;  Partridge 
▼.  Gilbert,  16  N.  Y.  001,  69  Am.  Dec.  632;  Sherred  y.  Gisco^  4  Sand. 
480;  Pierce  y.  Dyer,  109  Mass.  374,  12  Am.  Rep.  716. 

29  Mnsgrave  v.  Sherwood,  68  How.  Pr.  888,  28  Hon,  669;  Negns 
T.  Becker,  68  Hnn,  298^  22  N.  Y.  Snpp.  986,  143  N.  Y.  808,  38  N. 
E.  290,  42  Am.  St  Rep.  724,  25  E.  R.  Ann.  667;  Andrae  y.  Haa^tlne, 
58  Wis.  396,  46  Am.  St  Rep.  636,  17  N.  W.  18. 

80  Ante,  sec.  609. 

81  Gettwerth  y.  Hedden,  80  La.  Ann.  30;  Pierce  y.  Mnsson,  17 
La.  389;  Maypole  y.  ForeQrtbe,  44  111.  App.  494;  Leayenworth  Lodge 
y.  Byers,  64  Kan.  323,  38  Pac.  261. 

82  Eno  y.  Del  Yecchio,  11  N.  Y.  Super.  68;  Clemens  y.  Speed,  83 
Ky.  284,  19  S.  W.  660;  Schile  y.  Brokliahnsv  80  N.  Y.  614. 

88  Clemens  y.  Speed,  98  Ky.  284,  19  S.  W.  660;  Hieatt  y.  Morris, 
10  Ohio  Bt  623,  78  Am.  Dec.  280;  Duhme  y.  Jones,  8  Ohio  Dec.  767. 

84  Putzell  y.  Droyers^  etc  Nat  Bank,  78  Md.  349,  44  Am.  St  Rep. 
298,  22  L.  R.  Ann.  632,  28  Atl.  276. 
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§  701.    Right  of  Way— Defined— How  Created.— A 

right  of  way  is  properly  classed  as  an  incorporeal 
hereditament,  being  a  right  to  pass  over  the  land  of 
another,  for  purposes  of  ingress  and  egress  to  land  of 
him  in  whom  vests  the  right  Such  right  is  created 
by  grant  of  an  owner,  express  or  implied,**  or  it  may 
arise  from  necessity,  as  where  one  owns  land  sur- 
rounded by  other  land  which  exclude  from  a  public 
highway;**  or  it  may  arise  from  prescription.*^  It 
is  not  an  interest  in  land,  but  only  an  easement.** 
The  manner  in  which  this  easement  may  be  created, 
or  arise,  i>ertains  more  to  other  branches  of  the  law. 
It  may  be  sufQcient  for  our  purposes  to  state  that,  to 
be  created  by  grant,  it  is  sufficient  if  a  grantor  in 
making  a  conveyance  recognizes  the  existence  of  a 
certain  right  of  way.**  And  when  claimed  by  right 
of  prescription,  the  ordinary  rules  relating  to  the 
creation  of  rights  in  this  manner  apply,  viz. :  "A  pre- 
scriptive right  to  a  private  way  is  substantially  the 
same  in  quality  and  characteristics,  and  would  arise 
in  substantially  the  same  manner  as  would  title  to 
land  by  adverse  occupancy.  It  must  not  only  be  con- 
tinued for  the  requisite  period,  but  it  must  be  adverse, 
and  under  a  claim  of  right,  and  must  be  exclusive  and 
uninterrupted."  ^ 

85  Jooies  on  BasemeDts,  sec.  288;  Tiffany  on  Heal  Property,  sec. 
821. 

8«  Snyder  ▼.  Warford,  11  Mo.  513,  49  Am.  Dec  94;  Tiffany  on 
Real  Property,  Bee.  821;  O'Rorke  y.  Smith,  11  R.  I.  259,  23  Am. 
Rep.  440;  Regan  r.  Boston  Gas  lAght  Co.,  137  Mass.  37. 

«7  Pierce  ▼.  Cloud,  42  Pa.  St  102,  82  Am.  Dec.  496;  Worrall  T. 
Rhoads,  2  Whart  427,  30  Am.  Dec.  274;  Dee  v.  King,  78  Vt  875,  50 
Ati.   1109. 

88  Snyd^  y.  Warford,  11  Mo.  513,  49  Am.  Dec.  94. 

89  City  of  Niagara  Falls  y.  New  York  Gent  etc.  R.  R.  Co.,  168 
N.  Y.  610,  61  N.  B.  185. 

40  Phoenix  Ins.  Go.  y.  Haskett  (Kan.  1902),  67  Pac.  446.  See 
other  cases  on  prescription,  Stewart  y.  White,   128  Ala.  202,  30 
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§  702.    Same  Continued— Rights  and  Injuries.— The 

rights  of  the  person  in  whom  the  right  of  way  vests, 
and  the  responsibility  of  those  guilty  of  infringing 
the  same,  will  of  necessity  depend  upon  the  nature  of 
the  right,  and  the  purposes  for  which  it  was  made, 
the  nature  and  situation  of  the  property  subject  to 
the  easement,  and  the  manner  in  which  it  is  used  and 
occupied.'*^  Such  reasonable  use  and  enjoyment  of 
the  way  may  be  had  as  seems  necessary  under  the 
circumstances.'**  The  wrong  or  injury  that  may  be 
done  to  this  right  is  obstructing  the  way,  or  causing 
an  entire  deprivation  thereof  contrary  to  the  terms  of 
the  grant,  or  in  derogation  of  the  right  otherwise  ac- 
quired. The  question  of  the  right  of  a  grantor  to 
close  a  right  of  way  by  the  erection  of  gates  has  been 
the  subject  of  frequent  litigation,  resulting  in  the  ex- 
pression of  apparent  conflicting  opinions.  One  view 
is  expressed  that  if  the  erection  of  gates  across  the 
way  do  not  interfere  with  a  reasonable  and  proper  en- 
joyment thereof,  then  it  does  not  infringe  the  rights  of 
the  one  in  whom  the  right  is  vested;  and  that  this 
question  is  one  for  a  jury  to  determine  according  to 
the  circumstances.^  There  is  no  real  conflict  among 
decisions,  after  all,  the  right  to  close  a  right  of  way 
without  infringing  upon  the  rights  of  the  one  owning 

South.  526;  Aaron  y.  Ounnels,  68  Ga.  528;  €oz  ▼.  Forrest,  00  Md. 

74. 

41  Baker  v.  Frick.  46  Md.  337,  24  Am.  Rep.  506;  Smith  ▼.  Worn, 

93  Cal.  206,  28  Pac.  M4. 

42  Id. 

48  Baker  v.  Frick,  46  Md.  887,  24  Am.  Rep.  606.  "The  grant  of 
a  right  of  way  over  or  through  the  landa  of  an  Individual  doea 
not  Imply  that  the  grantor  may  not  erect  gates  at  the  points  where 
the  way  enters  and  terminates":  Maxwell  v.  McAtee,  9  B.  Mon.  21, 
48  Am.  Dec.  409.  To  same  effect.  Bean  v.  Coleman,  44  N.  H.  539; 
Bakeman  v.  Talbot,  31  N.  Y.  366,  88  Am.  Dec.  275;  Honpes  v.  Alder- 
son,  22  Iowa,  161;  Oonnery  v.  Brooke,  TO  Pa.  St  80;  PhlUlps  v. 
Dressier,  122  Ind.  414.  17  Am.  St  Rep.  375^  24  N.  B.  226;  Jones  od 
Easements,  sec.  407,  and  cases  cited. 
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the  easement  depending,  as  it  does,  upon  the  circnm- 
stances.  Consequently,  some  conrts  hold  that  the 
closing  np  of  the  way  by  gates  is  wrongful.'**  An  un- 
warranted obstruction  of  a  right  of  way  constitutes 
the  wrong  of  nuisance,  and  hence  remediable  in  law  in 
an  action  of  case,  or  in  equity  by  injunction.**  The 
right  to  use  the  way  does  not  carry  with  it  a  right  to 
the  exclusive  possession,  the  owner  still  having  the 
right  to  use  it  for  such  purposes  as  will  not  unrea- 
sonably interfere  with  its  use  as  a  way.  Hence  he 
cannot  be  held  for  trespass  quare  clauaum  fregit^ 
The  grantee  may  restrict  such  use  of  the  way  by  the 
owner  only  as  is  inconsistent  with  the  enjoyment  of 
the  way,*^ 

§  702a.    Individual  Rights  in  Streets  and  Highways.— 

So  far  as  concerns  the  rights  of  persons  relating  to 
the  general  use  of  the  public  highways  and  streets, 
the  manner  in  which  they  are  laid  out  is  compara- 
tively unimportant  But  as  to  individual  rights  of  per- 
sons owning  property  abutting  on  streets  or  high- 
ways, the  manner  in  which  the  same  is  dedicated  for 
public  purposes  is  important.  In  theory,  when  land 
is  appropriated  for  street  or  highway  purposes  the  fee 
remains  in  the  land  owner,  subject  only  to  the  public 
easement.  When  lands  are  dedicated  by  individual 
grant,  the  fee  is  vested  in  the  public.    Practically,  the 

44  Devore  v.  Bills,  62  Iowa,  505,  17  N.  W.  740;  Rowe  v.  Nally,  81 
Md.  367,  32  Atl.  198.  Where  the  grant  of  a  way  is  "as  now  laid 
out,"  there  is  no  right  to  maintain  gates:  Welch  v.  Wilcox,  101  Mass. 
162,  100  Am.  Dec.  113;  Williams  y.  Clark,  140  Mass.  288,  5  N.  E. 
802. 

4B  Morgan  v.  Boyes,  65  Me.  124.  A  right  of  easement  may  be 
enforced  by  Injunction:  Henry  y.  Koch,  80  Ky.  391,  44  Am.  Bep. 
484;  Webber  y.  Gage,  39  N.  H.  182. 

46  Id. 

47  Herman  y.  Roberts,  119  N.  Y.  37,  16  Am.  St  Rep.  801,  23  N.  E. 
442. 

Torts,  Vol.  11—85 
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rights  of  an  adjacent  owner  are  the  same  in  either 
event,  so  far  as  the  use  of  the  street  is  concerned, 
and  so  far  as  the  manner  in  which  the  street  may  be 
used  by  the  public.  Owners  "have  a  peculiar  interest 
in  the  street,  •  .  .  .  a  private  right  of  the  nature  of 
an  incorporeal  hereditament,  legally  attached  to 
their  contiguous  grounds,  and  the  erections  thereon, 
an  incidental  title  to  certain  facilities  and  franchises, 
assured  to  them  by  contracts  and  by  law,  and  with- 
out which  their  property  would  be  comparatively  of 
little  value.  This  easement,  unlike  any  right  of  one 
lot  owner  in  the  lot  of  another,  is  as  much  property 
as  the  lot  itself/'  ^  This  incorporeal  hereditament 
consists  of  the  right  of  the  free  and  uninterrupted  ac- 
cess, egress  and  ingress,  and  the  right  to  have  one's 
property  in  the  form  of  buildings,  fences,  etc.,  remain 
useful  and  not  unnecessarily  injured  or  obstructed. 
The  matter  of  injury  to  the  fee  of  the  owner  has 
been  touched  upon.** 

§  703.    Infringement  of  Individual  Rights  in  Streets 

and  Highways.— This  incorporeal  right  of  the  lot  owner 
in  the  street  or  highway,  this  right  of  ingress  or 
egress,  may  be  injured  by  the  construction  of  a  street 
railway  under  certain  conditions.  It  may  be  so  con- 
structed in  a  narrow  street  as  to  obstruct,  or  in  a 
manner  destroy,  the  free  right  of  access  to  one's  prop- 
erty, in  which  case  damages  may  be  assessed  for  such 
injury.'^  The  tracks  may  be  placed  by  a  company 
contrary  to  the  right  or  franchise  granted  it,  on  the 
side  of  the  street,  or  a  company  may  widen  its  tracks, 
taking  up  more  room  in  the  streets,  without  the  con- 

48  Crawford  v.  Delaware,  7  Ohio  St  4d9;  Street  Ky.  v.  Cummins- 
YlUe,  14  Ohio  St  544,  546. 

49  Ante,  sees.  530,  581. 

60  See  Booth  on  Street  Rallwajrs.  sees.  77,  91. 
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sent  of  the  owner  op  municipality^  in  which  event  the 
rights  of  the  owner  are  infringed. 

Again,  telephone  or  telegraph  poles  may  be  con- 
structed in  the  streets  of  a  city  in  such  a  way  as  to 
constitute  an  infringement  upon  the  rights  of  an  abut- 
ter. In  determining  this  question,  however,  we  must 
first  know  whether  the  erection  of  such  poles  consti- 
tutes an  additional  burden  upon  the  property  for 
which  the  owner  under  the  constitution  is  entitled  to 
compensation.  This  question  will  arise  where  the 
fee  in  the  street  or  highway  is  in  the  owner.  Where 
it  is  not,  the  abutter  then  has  only  an  easement,  pure 
and  simple,  in  the  street  And  still  this  is  property 
as  much  as  the  lot  itself,  which  can  only  be  taken  by 
appropriation.  Upon  the  proposition  as  to  whether 
poles — telegraph,  telephone,  or  electric  light — consti- 
tute an  additional  burden,  the  courts  in  different 
states  are  at  variance.  In  some  states  it  is  held  that 
such  poles  are  foreign  to  the  uses  and  purposes  of 
streets  or  highways,  and  therefore  constitute  an  ad- 
ditional burden  entitling  an  abutting  owner  to  com- 
pensation.***  Other  courts  hold  directly  the  contrary 
that  the  erection  and  maintenance  of  such  poles  are  a 

51  lUinoU:  Board  of  Trade  Tel.  Co.  ▼.  Barnett  107  111.  507,  47 
Am.  Rep.  453  (a  telegraph  pole  Tvas  erected  in  a  counlry  high- 
way). 

Maryland:  American  Tel.  Co.  ▼.  Smith,  71  Md.  535,  18  Atl.  910; 
Chesapeake  etc.  Tel.  Co.  v.  Mackenzie,  74  Md.  36,  28  Am.  St  Rep. 

219,  21  Atl.  690. 
MisBisHppi:  Stowera  ▼.  Postal  Tel.  Co.,  68  Miss.  559,  24  Am.  St 

Eep.  290,  9  South.  356,  12  L.  R.  A.  864. 
Neu)  Jersey:  NicoU  v.  New  York  Tel.  Co.,  62  N.  J.  L.  783,  72  Am. 

St.  Rep.  666,  42  Atl.  583. 

Neto  York:  Metropolitan  etc.  Co.  v.  Colwell  I/ead  Co.,  67  How. 
Pr.  365;  Eels  v.  American  TeL  Co.,  143  N.  Y.  133,  38  N.  B.  202 
(telegraph  and  telephone  poles  In  rural  highway). 

Ohio:  Smith  v.  Central  etc.  Tel.  Co.,  2  Ohio  C.  C.  269. 

Tirginia:  Western  Union  Tel.  Co.  v.  WllUams,  86  Va.  696,  19  Am. 
St  Rep.  908,  11  S.  E.  106,  8  L.  R.  A.  429. 
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proper  use  of  streets."  There  is  a  distinction  to  be 
observed  between  roads  in  the  country  and  streets  in 
a  city,  as  to  the  urban  servitude  which  may  be  im- 
posed on  the  latter,  and  some  authorities  make  this 
distinction.*"*  In  those  states  where  the  erection  of 
such  poles  are  regarded  as  an  additional  burden,  their 
erection  without  making  compensation  must  be  re- 
garded as  a  trespass.*^  On  the  other  hand,  in  the 
states  where  they  are  not  regarded  as  a  direct  inva- 
sion of  property  rights  and  a  burden,  to  constitute  an 
Infringement  upon  the  rights  of  a  property  owner,  it 
must  be  in  the  nature  of  an  interference  with  the 
easement  which  he  has  in  the  street.**  There  can  be 
no  controversy  as  to  electric  light  poles,  as  the  con- 
struction of  such  poles  is  a  proper  use  of  the  streets.** 

52  Indiana:  Magee  t.  Overehiner,  150  Ind.  127,  65  Am.  St  Bep. 
858,  49  N.  E.  5d4,  40  L.  R.  Ann.  370. 

Louisiana:  Irwin  v.  Great  Southern  Tel.  Co.,  87  La.  Ann.  63. 

Massachusetts:  Pierce  y.  Drew,  136  Mass.  76,  49  Am.  Rep.  7  (tele- 
graph pole). 

Michigan:  People  r.  Eaton,  100  Mich.  208,  59  N.  W.  145. 

Missouri:  Julia  Bldg.  Assn.  y.  Bell  Teleph.  Ga,  88  Mo.  258,  57 
Am.  Rep.  398. 

Montana:  Hershfield  y.  Rocky  Mt  BeU  Tel.  Co.,  12  Mont  102,  29 
Pac.   883. 

Minnesota:  Cater  y.  Northwestern  Tel.  £2xch.  Co.,  60  Minn.  539, 
51  Am.  Rep.  543,  63  N.  W.  Ill  (telephone  pole  alongside  of  rural 
highway);  Willis  v.  Erie  Tel.  etc.  Ck).,  37  Minn.  347,  37  N.  W.  337 
(the  court  was  equally  divided). 

68  Board  of  Trade  Tel.  Co.  y.  Bamett,  107  111.  507,  47  Am.  Rep. 
453,  was  where  telegraph  pole  was  erected  In  the  highway  in  the 
country.  Telephone  poles  in  a  city  are  not  an  additional  burden 
because  this  is  a  means  of  communication  between  citizens:  Auer- 
bach  y.  Cuyahoga  Teleph.  Co.,  7  Ohio  N.  P.  633.  In  the  rural  high- 
way they  are  an  additional  burden:  Denver  v.  United  States  Teleph. 
Co.,  10  Low.  Dec.  (Ohio)  273. 

54  Ante,  c.  34. 

GG  Chesapeake  etc.  Tel.  Co.  y.  Mackenzie,  74  Md.  86,  28  Am.  St 
Rep.  219,  21  AU.  690. 

S6  Palmer  y.  Larchmont  Electric  Co.,  158  N.  Y.  231.  43  U  & 
A.  672,  42  N.  1092. 
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An  abutter's  rights  may  be  injured  by  a  change  of 
grade.  It  is  true  that  a  municipality  is  invested  with 
power^  continuing  in  its  nature,  to  change  the  grade 
of  its  streets;  this  power  is  not  exhausted  by  one  ex- 
ercise, nor  can  it  be  bargained  away,  nor  can  one 
municipal  council  bind  its  successor  in  any  exercise 
of  such  power.*''  It  is  only  when  the  abutter  has 
built  with  express  view  to  a  grade  which  has  been 
duly  and  regularly  established  and  made  by  a  city, 
and  that  grade  has  been  changed,  that  the  owner's 
rights  are  injured,  and  a  tort  is  committed.*®  A  city 
does  not  injure  the  rights  of  an  abutter  where  it 
merely  levels  an  unimproved  street.*® 

57  Gas  Light  and  Coke  Ck>.  ▼.  Ck)luinba8,  GO  Ohio  St  65,  40  Am. 
St.  Rep.  648,  33  N.  B.  292. 

B8  Akron  y.  McCotxib,  18  Ohio,  28,  51  Am.  Dec.  463;  McComb 
y.  Akron,  15  Ohio,  474. 

BO  Majo  y.  Blo86om,  8  Ohio,  543. 
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CHAPTER  XLIII. 

INJUEY  TO  PROPEBTY  BY  FIBES. 

I  704.  Rale  of  liability  for  injury  to  property  by  fires  at  common 
law. 

t  706.  The  rule  of  liability  for  negligent  fires  adopted  in  this 
country. 

I  700.  Special  Instances  of  care  and  neglect — ^Acts  previous  to  be- 
ginning of  fire. 

I  707.    Keeping  fire  under  control. 

I  708.    Negligence  concurrent  with  starting  fire. 

i  709.    Due  care  must  be  observed  to  keep  fire  within  bounds. 

I  710.    Injury  must  be  proximate  result  of  fire. 

I  711.    Statutory  prorisions  as  to  fires. 

§  704.    Rule  of  Liability  for  Injury  to  Property  by  Rres 

at  Common  Law* — Originally,  at  common  law  the  rale 
was  that  a  person  was  liable  for  injuries  caused  by 
fire  originating  upon  his  premises,  to  the  property  of 
another  without  regard  to  the  cause  of  the  fire.  Such 
person  was  absolutely  liable,  whether  he  used  due 
care  to  guard  against  injury,  or  whether  he  was  negli- 
gent. He  could  only  free  himself  from  responsibility 
by  showing  that  the  injury  was  due  to  some  superior 
cause.*  This  strict  rule  of  liability  was  thereafter 
modified  by  act  of  parliament,  though  there  seems 
to  have  been  some  contention  as  to  the  precise  effect 
of  the  statutes,  whether  they  relieved  the  person 
from  liability  without  regard  to  his  conduct,  or 
whether  the  design  was  merely  to  take  away  the 
harsh  rule  of  absolute  liability.    Undoubtedly  the 

1  Webb  V.  Rome  etc.  R.  Co.,  49  N.  Y.  420,  10  Am.  Rep.  389;  Perley 
V.  Bastem  R.  Co.,  98  Mass,  418,  96  Am.  Dec  645;  Union  Pacific  R. 
Co.  V.  De  Busk,  12  Colo.  294,  la  Am.  St.  Rep.  221,  20  Pac.  752. 
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true  view  of  their  effect  was  to  remoye  the  responsi- 
bility for  fires  without  any  fault  of  the  owner,  leaving 
the  rule  of  liability  for  fires  caused  by  negligence  in 
the  starting  or  management  after  started.*  If  there 
is  an  absolute  liability,  the  wrong  is  nuisance;  if  the 
basis  of  the  liability  is  negligence,  it  should  not  be 
classed  as  a  nuisance,  but  is  a  pure  act  of  negligence. 
Fire,  like  the  work  of  blasting,  is  dangerous,  but 
being  caused  by  a  single  negligent  act  or  because  it 
is  not  properly  guarded,  the  element  of  wrong  is 
neglect,  which  is  not  of  such  continuous  nature  as  to 
make  the  wrong  nuisance.  The  right  violated  is  a 
right  of  property,  and  it  matters  but  little  what  the 
wrong  may  be  termed. 

§  705.  The  Rule  of  Liability  for  Negligent  Fires 
Adopted  in  This  Country.— The  view  generally  adopted 
in  this  country  as  to  responsibility  for  fires  causing 
injury  to  property  is  that  prevailing  at  common  law 
as  modified  by  act  of  parliament.  By  some  author- 
ity it  is  denied  that  the  law  as  changed  by  these  stat- 
utes in  England  became  a  part  of  our  law.  The  rea- 
son for  this  contention  has  merit,  because  wherever 
in  this  country  the  common  law,  as  modified  by  stat- 
ute, has  been  Regarded  as  common  law  with  us,  it 
is  where  the  statutes  had  been  enacted  for  a  long 
period  before  the  settlement  of  this  country,  that 
having  been  the  law  of  that  country,  it  became  as  to 
us  the  common  law.  The  statutes,  however,  under 
consideration  were  not  passed  until  shortly  prior  to 
the  settlement  of  this  country.  The  view  principally 
prevailing  with  us  ha3  been  that  of  the  common  law 
as  modified  by  statute.®    Without  regard  to  what  is 

2  14  G«orge   III,  c.  78,  Bee.  86. 

8  The  question  is  well  considered  In  MeNally  v.  Colwell,  91  Mich. 
527.  30  Am.  St  Rep.  4W,  52  N.  W.  70.    See  Spauldlng  v.  Chicago 
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considered  to  be  the  common  law,  the  universal  opin- 
ion  in  this  country  has  been  that  there  is  no  respon- 
sibility for  injury  to  property  from  fire  except  when 
it  has  been  negligently  started,  or,  after  it  has  been 
started,  care  has  not  been  exercised  in  guarding  it.* 
Thus  negligence  may  consist  of  the  omission  of  due 
care  before  the  fire  is  started,  or  at  the  time  of  start- 
ing it,  or  after  it  has  gotten  under  way.  The  exer- 
cise of  due  care  requires  that  one  who  uses  the  agency 
of  fire  for  any  purpose  shall  provide  suitable  and  safe 
means  in  which  it  may  be  used,  and  by  which  it  may 
be  properly  controlled.  He  is  held  to  a  knowledge 
of  the  effects  liable  to  follow  from  the  use  he  makes 
of  fire  under  the  known  circumstances  and  those 
which  it  is  reasonable  to  presume  will  arise.  If  these 
effects  are  dangerous  to  the  property  of  others,  he  is 
bound  at  his  peril  to  prevent  them,  and,  failing  to  do 
so,  is  liable  for  the  damage  resulting. 

§  706.    Special  Instances  of  Care  and  Neglect— Acts 
Previous  to  Beginning  of  Fire.— Applying  the  general 

principles  last  stated,  which  are  but  the  ordinary 
rules  of  negligence  applied  to  the  keeping  of  fires,  the 
following  specific  rules  or  instances  have  been  deter- 
mined by  the  courts  of  this  country:  First,  as  to  acts 
previous  to  the  beginning  of  the  fire.    The  natural 

etc.  Ry.  Co.,  30  Wla  110,  11  Am.  Rep.  550;  Shearman  and  Eed- 
fleld  on  Negligence,  sec.  665. 

4  BnrrougliB  v.  Houaantonic  R.  R.  Co.,  15  Conn.  124,  38  Am.  Dpc. 
64;  Jackson  r.  Chicago  etc.  R.  R.  Co.,  31  Iowa,  176,  7  Am.  Rep.  12«1. 
See  13  American  and  English  Encyclopedia  of  Law,  page  411,  whew 
numerous  authorities  upon  this  point  are  collected  In  note  2.  Under 
the  modern  rule,  independently  of  statute,  negligence  Is  the  gist  of 
all  actions  and  must  exist  in  OTery  case:  Higgins  v.  Dewey,  107 
Mass.  404,  9  Am.  Rep.  63;  Missouri  Pacific  R.  R.  Co.  r.  Platzer,  73 
Tex.  117,  15  Am.  St  Rep.  771,  11  S.  W.  160;  Read  v.  Pennsylvania 
R.  R.  Co.,  44  N.  J.  L.  280:  Fahn  v.  Relchart,  8  Wis.  255,  76  Am.  Dec. 
237;  Sweenev  ▼  Merrill.  38  Kan.  216,  5  Am.  St  Rep.  734,  16  Pac. 
454. 
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conditionB  must  be  taken  into  consideration,  and  care 
must  be  exercised  proportioned  to  the  direction  and 
strength  of  the  wind.*^  The  dryness  of  the  season, 
and  condition  of  combustible  matter  within  reach  of 
the  fire  must  be  considered.®  In  this  connection  it  is 
a  firmly  established  rule  with  regard  to  railroads 
that  allowing  infiammable  materials  to  collect  upon 
their  tracks  or  neighboring  rights  of  way  is  prima  fade 
negligence,  rendering  them  liable  for  damages  fiowing 
from  fires  started  therein  by  sparks  from  their  loco- 
motives.^ In  this  class  of  preliminary  negligent  acts 
belongs  the  negligent  construction  of  buildings,  or 
such  portion  of  them  as  come  in  contact  with  the  fires, 
and  of  those  appliances,  as  furnaces,  boilers,  engines 
and  the  like,  in  which  fire  is  to  be  placed.  Also  may 
be  included  here  the  failure  to  provide  suitable  means 
to  keep  fire  within  bounds  and  to  fight  it  when  out 
of  bounds.  For  instance,  it  has  been  regarded  negli- 
gent to  so  defectively  construct  a  hot-air  fine  as  to 
permit  the  discharge  of  large  quantities  of  sparks 
upon  a  neighboring  wooden  roof.®    In  another  case  it 

6  Jones  y.  Michigan  Central  R.  R.  Ck>.,  50  Mich  437,  26  N.  W.  662; 
Marwln  v.  Chicago  etc.  R.  R.  Co.,  79  Wis.  140,  47  N.  W.  1123. 

6  Webb  V.  Rome  etc.  R  R.  Co.,  49  N.  Y.  420,  10  Am.  Rep.  889; 
Pero  ▼.  Buffalo  etc.  R  R  Co.,  22  N.  Y.  209,  78  Am.  Dec.  178;  Mar- 
Tin  V.  Chicago  etc.  R  R.  Co.,  79  Wia.  140,  47  N.  W.  1123;  Jones  ▼. 
Michigan  Central  R  R  Co.,  69  Mich.  437,  26  N.  W.  662;  Chicago 
etc.  R.  R  Co.  V.  Quaintamoe,  58  111.  389. 

7  Onlf  etc.  R.  R.  Co.  v.  Benson,  69  Tex.  407,  5  Am.  St.  Rep.  74,  5 
S.  W.  822;  Kesee  v.  Chicago  etc.  R.  R.  Co.,  30  Iowa,  78,  6  Am.  Rep. 
643;  Flynn  y.  San  Francisco  etc.  R.  R.  Co.,  40  Cal.  14,  6  Am.  Rep. 
5(X^;  Lftndsay  ▼.  Winona  etc.  R.  R  Co.,  29  Minn.  411,  43  Am.  Rep. 
228;  Kellogg  V.  Chicago  etc.  R.  R.  Co.,  26  Wis.  228,  7  Am.  Rep.  09; 
Delaware  etc.  R.  R.  Co.  v.  Salmon,  89  N.  J.  L.  299,  23  Am.  Rep.  214; 
Ohio  etc.  R.  R.  Co.  v.  Shanefelt,  47  111.  497,  96  Am.  Dec.  504;  O'Neill 
▼.  New  York  etc.  R.  R  Co.,  115  N.  Y.  579,  22  N.  B.  217;  Jones  v. 
Michigan  Central  R.  R.  Co..  59  Mich.  437,  26  N.  W.  662;  Ay  cock  v. 
Raleigh  etc.  R.  R.  Co.  89  N.  C.  321. 

8  Briggs  V.  New  York  Central  etc.  R.  R.  Co.,  72  N.  Y.  26, 
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was  said  that  ^Vhile  the  law  does  not  require  abso- 
lute scientific  perfection  in  the  construction"  of  flues, 
chimneys  and  furnaces,  "it  does  require  the  exercise 
of  a  high  degree  of  care  and  skill  to  ascertain,  as 
nearly  as  may  be,  the  best  plan  for  such  structures; 
and  it  requires  that  not  only  skillful  and  experienced 
workmen  shall  be  employed  in  their  construction,  but 
that  due  skill  shall  be  exercised  by  such  workman  in 
the  particular  instance/'  •  The  rule  has  received  nu- 
merous applications  with  regard  to  the  engineer  and 
locomotives  of  railroads,  and  they  are  required  to 
employ  such  devices  for  preventing  the  escape  of 
sparks  and  burning  embers  as  have  been  proven  to 
be  the  most  effective  for  such  puri>ose.  Various  rules 
have  been  formulated  to  determine  what  devices  shall 
be  deemed  due  care  if  employed,  the  usual  statement 
being  that  they  shall  be  the  most  approved  devices.*^ 
This  would  seem  the  most  practical  test  A  railroad 
should  use  such  devices  as  are  most  efficient,  and 
at  the  same  time  are  not  such  as  will  seriously  impair 
the  efficiency  of  the  engines  or  render  the  operation 
of  the  road  impracticable.  Such  devices  are  apt  to 
be  the  ones  most  approved  by  the  railroads  them- 
selves, and  such  approval  is  excellent  evidence  of 
their  efficiency  and  practicability. 

§  707.    Keeping  Fire  Under  Control.— In  the  next 

place,  one  who  maintains  a  Are  ought  to  provide 
means  of  keeping  it  under  control,  and  if  it  should 
escape,  means  of  extinguishing  it.  So,  where  an 
owner  of  a  sawmill,  in  which  the  surroundings  were 
highly  inflammable,  failed  to  provide  means  for  ex- 
tinguishing the  fire  if  it  should  break  out,  the  court 
said :  "To  operate  such  a  mill  without  any  applian^tes 

»  Gagg  V.  Vetter,  41  Ind.  228,  13  Am.  Bep.  322. 

10  Boss  y.  Chicago  etc.  R.  R.  Co.,  28  111.  9,  81  Am.  Dec.  254. 
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or  means  at  all  to  extinguish  fires  is  negligence  per 
seJ'  ^* 

§  708.    Negligence  Concurrent  with  Starting  Fire.— 

Secondly,  the  negligence  may  be  concurrent  with  the 
starting  of  the  fire,  and  where  the  fire  is  started 
through  negligence,  and  damage  results,  an  action 
will  lie,  even  though  all  means  at  hand  are  used  to 
extinguish  it  and  prevent  it  from  spreading.  ThuH, 
when  a  farmer,  after  lighting  his  pipe,  goes  into  his 
barn,  lies  down  upon  the  hay  therein,  and  goes  to 
sleep,  the  resulting  fire  is  considered  to  have  sprung 
from  his  negligence,  and  he  should  be  held  liable  for 
the  damages."  Again,  "where  a  railroad  company, 
whose  right  of  way,  as  well  as  surrounding  lands,  is 
composed  of  one  vast  bed  of  turf  or  peat,  intention- 
ally sets  fire  to  such  right  of  way  in  a  season  of  great 
drought,  it  is  guilty  of  positive  tort,  and  not  of  mere 
passive  negligence,  and  is  liable  for  all  loss  resulting 
to  adjoining  owners  or  others  to  whose  land  the  fire 
is  communicated  by  an  ordinary  wind."  ^^.  In  such 
cases  the  use  of  care  in  attempting  to  control  the 
fire  will  not  relieve  the  one  originally  negligent  from 

11  MoNally  v.  Colwell,  91  Mich.  527,  90  Am.  St.  Rep.  494,  54  N. 
W.  70.  "Where  fires  are  liable  to  originate  in  the  engine  or  boiler 
rooms  of  a  sawmill,  and  the  construction  of  the  mill  is  such  that 
the  surroundings  are  infiammable,  so  that  fire  is  liable  to  spread 
rapidly  when  once  ignited,  it  is  incumbent  upon  the  person  operat- 
ing the  mill  to  take  care  that  fire  shall  not  consume  it  and  spread 
to  othCT  property,  by  keeping  on  hand,  not  only  persons  to  watcQ 
the  fire  and  keep  it  within  the  furnace,  but  also  some  appliances 
for  extinguishing  fire  in  case  it  should  accidentally  escape  and 
Ignite  some  part  of  the  building." 

12  LilUbrldge  v.  McCann,  117  Mich.  84,  72  Am.  St  Rep.  553,  75 
N.  W.  288;  Kuhn  v.  Jewitt,  32  N.  J.  Eq.  647;  Krlppner  v.  Biehl, 
28  Minn.  139,  9  N.  W.  671. 

18  LouisTiUe  etc.  R.  R.  Go.  v.  Nitsche,  126  Ind.  229,  22  Am.  St 
Rep.  582,  26  N.  E.  51. 
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liability  if  the  loss  is  the  natural  and  proximate  re- 
sult of  the  fire." 

§  709.    Due  Care  must  be  Observed  to  Keeo  Fire 

• 

Within  Bounds. — In  the  last  place,  after  a  fire  has  been 
started,  whether  in  a  furnace  or  other  inclosed  space, 
or  in  the  open,  due  care  must  be  exercised  to  keep  it 
within  due  bounds,  and  at  least  within  the  premises 
whereon  it  originates.  So,  although  furnaces,  boil- 
ers, engines  and  the  like  have  been  constructed  with 
due  care  and  skill,  due  care  demands  that  a  reason- 
able watch  be  kept  over  them  while  fire  is  burning 
therein  to  prevent  it  from  escaping.  This  duty  ren- 
ders a  railroad,  for  instance,  liable  when  by  the  care- 
less operation  of  its  engines  sparks  and  coals  there- 
from set  fire  to  adjacent  combustible  materials  and 
damage  results.^^  And  where  one  makes  a  fire  near 
the  grounds  of  another,  and  negligently  leaves  it,  he 
is  liable  for  the  consequent  damages.^^  So,  also, 
while  it  will  be  considered  negligence,  as  we  have 
shown  before,  to  omit  to  provide  means  for  fighting 
fire  which  has  escaped  and  caught  in  materials  sur- 
rounding the  furnace,  due  care  is  not  satisfied  by 
merely  providing  adequate  means.  When  fire  escapes 
all  the  means  at  hand  must  be  employed  to  extin- 
guish it.*^  When  fire  has  been  communicated  by  an 
engine  to   material    along   the  right  of  way,  every 

14  Sweeney  v.  Merrill,  38  KaiL  216,  5  Am.  St  Rep.  734,  16  Pac. 
454;  AustiD  v.  Chicago  etc.  R.  R.  Co..  93  Wis.  496.  67  N.  W.  112!); 
Higglns  V.  Dewey,  107  Mass.  494,  9  Am.  Rep.  68.  See  Pennsyl- 
vania Co.  V.  Whltlock,  99  Ind.  16,  50  Am.  Rep.  71. 

15  Frankfort:  etc.  Turnpike  Co.  v.  Philadelphia  etc.  R.  R.  Co.,  54 
Pa.  St.  345,  99  Am.  Dec.  708;  Martin  v.  Western  Union  R.  R.  Co., 
23  wis.  437,  99  Am.  Dec.  189;  Toledo  etc.  R.  R.  Co.  v.  Pindar,  53  IlL 
447,  5  Am.  Rep.  57;  Burke  v.  Louisville  etc.  R.  R.  Co.,  7  Heisk. 
(Tenn.),  451,  19  Am.  Rep.  618. 

le  Cleland  v.  Thornton,  43  Cal.  437. 

17  Missouri  Pacific  R.  R.  Co.  v.  Platzer.  73  Tex.  117.  15  Am.  St 
Rep.  771, 11  S.  W.  160;  Kenney  v.  Hannibal  etc.  R.  R.  Co..  63  Mo.  99. 
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effort  should  be  made  to  put  it  out  which  seems  rea- 
sonably necessary  under  the  circumstances.*®  Some 
courts  have  held  that  if  there  is  no  negligence  in  the 
origin  of  the  fire,  no  duty  exists  to  prevent  its 
spread/*  but  the  rule  before  stated  would  seem  to  be 
the  better  upon  principle.  "The  cases  show  that  it  is 
not  important  whether  the  origin  of  a  fire  be  in  negli- 
gence, and  that  liability  exists  on  the  ground  that  the 
failure  to  use  proper  care  to  prevent  the  spread  of 
fire  lawfully  kindled  is  negligence  as  clearly  as  in  an 
originally  unlawful  kindling  from  which  injury  to  an- 
other results."*^  Among  the  circumstances  to  be 
taken  into  consideration  in  all  cases  may  be  men- 
tioned the  direction  and  strength  of  the  wind,  the 
likelihood  of  the  wind  rising  in  velocity,  the  presence 
or  nearness  of  highly  combustible  materials.  As  is 
well  put  in  New  York:  "The  insufficient  or  deranged 
condition  of  the  preventive  apparatus  of  the  engine, 
the  continued  and  extreme  dryness  of  the  atmosphere, 
and  of  the  earth  at  that  place,  the  blowing  of  the 
wind  with  the  strength  it  did,  and  in  the  direction  it 
did,  the  accumulation  of  weeds,  grass  and  rubbish  by 
the  side  of  the  defendant's  track,  between  it  and  the 
plaintiff's  land,  were  all  constituents  of  the  act  of 
the  defendant,  and  went  together  to  make  it  negli- 
gent." ** 

§  710.    Injury  Must  be  Proximate  Result  of  Fire.— In 

this  wrong  it  is  essential  that  the  damage  complained 
of  should  be  the  proximate  result  of  the  negligence 
with  respect  to  the  fire.     If  such  negligence  be  not 

18  Id. 

!•  Baltimore  etc.  R.  R.  Co.  t.  Shipley,  39  Md.  254;  Kenney  v. 
Hannibal  etc.  R.  R.  Ck>.,  70  Mo.  256.  ' 

20  Missouri  Pacific  R.  R.  Co.  v.  Platzer,  73  Tex.  117,  15  Am.  St 

Rep.  771,  11  S.  W.  160.  j 

21  Webb  V.  Rome  etc.  R.  R.  Co.,  49  N.  T.  420,  10  Am.  Rep.  380. 
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the  proximate  cause,  but  the  injury  flow  from  the 
contributory  negligence  of  third  persons,  or  the  inter- 
vening acts  of  God  or  nature,  no  liability  arises.  This 
principle  is  so  well  settled  we  cite  but  a  few  of  the 
many  cases.**  As  in  other  cases  of  negligence,  the 
act  complained  of  as  the  proximate  cause  need  not 
be  the  nearest  in  point  of  time  or  effect,  so  long  as  it 
is  the  neal'est  efficient  cause.**    In  the  majority  of 

22  "A  pipe  line  company  Is  not  responsible  for  the  loss  of  a  honee 
by  fire  occasioned  by  a  flow  of  burning  oil  from  an  adjoining  prop- 
erty upon,  the  pdpe  line,  causing  It  to  burst  and  throw  buminj?  oil 
upon  the  house.  In  such  case,  the  burning  oil,  and  not  the  pipe 
line,  Is  the  proximate  cause":  Behling  v.  Southwest  Pennsylvania 
Pipe  Lines,  160  Pa.  St.  350,  40  Am.  St.  Rep.  724,  28  Atl.  777.  "The 
unexpected  Intervention  of  the  wind,  even  when  the  fire  is  volun- 
tarily set  upon  the  premises  of  the  person  setting  It,  has  generally 
been  accepted  as  the  Intervention  of  a  new  and  Independent 
agency":  Pennsylvania  Co.  v.  Whltlock,  99  Ind.  16,  50  Am.  Eep. 
71.  See  Fent  v.  Toledo  etc.  R.  R.  Co.,  59  111.  349,  14  Am.  Eep.  IS; 
Clemens  v.  Hannibal  etc.  E.  R.  Co.,  53  Mo.  366^  14  Am.  Eep.  460; 
Kellogg  V.  Chicago  etc.  E.  E.  Co.,  26  Wis.  223,  7  Am.  Eep.  69. 

28  This  general  principle  Is  well  Illustrated  by  an  early  New 
York  court  In  this  style:  *'The  coals,  it  Is  said,  set  fire  only  to 
the  tie  within  the  track  of  the  defendant,  and  thus  it  was  not  the 
live  coal  from  off  the  engine  wliich  fired  the  plalntlfTs  timber. 
The  coal  fired  the  tie;  fire  or  heat  from  that  touched  the  old  tie 
lying  beside  and  extending  at  right  angles  from  the  track;  fire 
from  that  ignited  the  dry  herbage,  the  gathered  weeds  and  grass, 
and  the  rubbish  down  the  side  of  the  bank;  fire  from  that  caught 
In  the  fence  of  the  defendant  and  that,  burning,  communicated 
with  material  on  the  plaintiff's  land;  and  so  not  by  the  first  cause 
but  by  the  last  cause,  so  many  removed  from  the  first,  which  was 

the  negligent  act,  was  his  property  consumed But  if.  In  an 

extreme  drought  and  high  wind,  there  be  laid  or  suffered  to  gather 
a  train  of  readily  combustible  matter  up  to  the  bounds  of  an- 
other's property.  It  Is  not  to  be  denied  but  that  it  is  an  act  of  neg- 
ligence to  drop  fire  at  the  hither  end  of  that  train;  nor  but  that 
it  Is  an  ordinary,  a  casual,  a  necessary  result,  reasonably  to  be 
expected,  that  the  fire  will  run  from  particle  to  particle  through 
it,  and  catch  in  whatever  will  bum  which  is  adjacent  at  the 
thither  end":  Webb  v.  Rome  etc.  R.  R.  Co.,  49  N.  Y.  420.  10  Am. 
Rep.  389. 
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cases,  excepting  those  under  the  statutes,  the  ques- 
tion of  proximate  and  remote  cause  is  one  for  the  jury 
and  is  a  question  of  fact.** 

§  711.  Statutory  Provisions  as  to  Fires.— The  com- 
mon-law liability  for  negligence  with  regard  to  fires 
has  been  supplemented  in  many  states  by  statute. 
These  latter  seldom,  if  ever,  take  away  the  common- 
law  liability,  but  merely  add  to  the  same  and  enlarge 
it.  The  need  for  legislation  on  this  subject  sprang 
from  the  numerous  fires  caused  by  sparks  and  embers 
from  locomotives  and  engines  of  the  railway  com- 
panies, which  frequently,  owing  to  winds  and  negli- 
gence, caused  much  damage,  for  which  no  redress 
might  be  obtained.  Hence,  statutes  were  enacted  in 
many  of  the  states  making  the  railroad  companies 
absolutely  liable  for  all  damage  caused  by  fires  com- 
municated by  them. 

These  statutes  have  related  to  fires  caused  by  rail- 
roads where  they  are  most  frequent,  the  same  rule 
applying  in  such  cases  as  against  other  persons,  in 
the  absence  of  statute.^  Some  states  have  returned 
to  the  old  common-law  rule  of  absolute  liability  im- 
posing this  stringent  rule  upon  railroads  by  statute. 
These  statutes  are  similar  in  their  general  import, 
but  we  can  do  no  more  than  refer  to  cases  in  the  dif- 
ferent states,  involving  these  statutes.*® 

14  Kellogg  y.  Chicago  etc  R.  R.  Ck>.,  26  Wis.  223,  7  Am.  Rep. 
69;  Fent  t.  Toledo  etc.  R.  R.  Co.,  50  111.  349,  14  Am.  Rep.  13. 

26  Ohio  etc.  R.  Go.  y.  Shanefelt,  47  III.  497,  95  Am.  Dec.  504. 

Colorado:  Denyer  etc.  R.  Ck>.  y.  Henderson,  10  Colo.  1,  13  Colo. 
«10. 

2e  Conneeticut.'-'The  statute  giyes  railroad  companies  an  insur- 
able interest  in  the  property.    But  this  does  not  limit  recoyery   to 
such  property  as  is    usually  regarded    as    insurable;    Grissell    y. 
Housatonic  etc.  R.  Co.,  54  Conn.  447,  1  Am.  St  Rep.  138,  9  Atl.  137. 
See  Martin  y.  N.  Y.  etc.  R.  R.  Co.,  62  Conn.  331,  26  Atl.  239. 

Jotna:  Brady  v.  Des  Moines  R.  R.  Co.,  57  Iowa,  393. 


9  711  INJURY  TO  PROPERTY  BY  FIRES.  1360 

Maine:  Pratt  t.  Atlantic  etc.  R.  Co.,  42  Me.  579;  Chapman  v.  At- 
lantic etc.  R.  Co.,  37  Me.  92. 

Massachusetts:  Pierce  y.  Worcester  etc.  Ry.  Co.,  105  Mass.  199; 
Perley  t.  Eastern  Ry.  Co.,  98  Mass.  414,  96  Am.  Dec.  645. 

Missouri:  Adams  v.  St  Loula  etc.  R.  Co.  (Mo.),  28  S.  W.  406. 

New  Hampshire:  Hooksett  v.  Concord  R.  R.,  88  N.  H.  242. 

Ohio:  Baltimore  etc.  Ry.  Co.  v.  Kreager,  61  Ohio  St.  812,  56  N.  E. 
203. 

South  Carolina:  McCandless  t.  Richmond  etc.  R.  Co.,  88  S.  C.  103. 
16  S.  E.  429,  18  L.  R.  A.  440;  Hunter  y.  Columbiana  etc.  R.  Co.,  41 
S.  C.  86,  19  S.  E.  197. 

Vermont:  Thorpe  y.  Rutland  etc.  R.  Co.,  27  Vt  140,  62  Am.  Dec 
625. 
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f  733.    Silence— Fraudulent  concealment 

I  734.    Representations  as  to  matters  of  opinion. 

I  735.    Representation  as  to  the  law. 

f  736.    Fraudulent  promises. 

I  737.    False  statements  to  mercantile  agencies. 

I  738.    Deception  as  to  title  in  sale  of  real  estate. 

S  739.    Fraud  in  sales  of  personalty. 

f  740.    Fraud  in  sales  of  personalty— Purchase  with  no  intention 
to  pay— Remedy. 
Torts,  Vol.  n— 86         (1361) 
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§  712.  Introductory. — in  this  part  and  chapter  of 
our  work  will  appear  to  be  a  departure  from  the  plan 
to  which  we  have  adhered  so  far.  After  the  discus- 
sion of  the  general  principles  pertinent  to  all  torts, 
and  an  exposition  of  the  variations  of  the  liability  of 
the  normal  person  consequent  upon  the  difference  in 
capacity  and  ability  of  persons  through  various  re- 
lationships and  conditions,  we  have  endeavored  to  dis- 
cuss the  subject  of  the  torts  themselves  from  the 
standpoint  of  the  rights  which  they  violate.  Our 
treatment  of  the  specific  wrongs  has  not  been  divided 
according  to  the  wrongs  themselves,  nor  upon  the 
basis  of  the  various  modes  in  which  they  may  be  per- 
petrated, but  we  have  pursued  the  plan  of  presenting 
the  various  legal  rights  of  persons,  and  then  showing 
the  modes  in  which  they  may  be  violated. 

The  following  chapter  will  take  up  a  certain  field 
of  torts  from  the  opposite  side  of  the  picture,  and  will 
contain  a  general  treatment  of  the  subject  of  fraud, 
one  of  the  modes  in  which  legal  rights  may  be  injured. 

Our  excuse  for  thus  departing  from  the  logical  plan 
previously  pursued  must  be  twofold.  In  the  first 
place,  the  rights  injured  are  so  numerous  and  many 
of  so  indefinite  a  nature  as  to  render  their  treatment 
in  any  other  manner  impossible.  Secondly,  the  sub- 
ject of  fraud  has  assumed  such  importance  of  late, 
and,  as  one  learned  author  has  remarked,  ^4s  at  once 
the  most  subtile  and  the  most  threatening  evil  of  the 
times,"*  so  that  a  separate  treatment  of  it  as  a 
method  of  committing  torts  is  both  advisable  and  con- 
venient. 

§  713.  Fraud  Defined. — Fraud,  while  the  occasion  of 
a  considerable  amount  of  attention  at  the  hands  of 
the  courts,  has  received  but  scant  notice  by  text- 
writers.     Early  judges  and  authors,  while  recognizing 

1  2  Bigelow  on  Fraud  (Preface),  p.  x. 
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its  importance  in  legal  relations,  have  avoided  fram- 
ing definitions,  because  the  multitude  of  forms  in 
Ti^hich  it  finds  scope  for  its  evils  seem  to  render  it  im« 
possible  that  all  could  be  brought  within  one  prin- 
ciple. A  further  reason  has  been  assigned,  that  it  is 
imprudent  to  frame  a  definition,  lest  some  ingenious 
scoundrel  should  discover  some  means  of  effecting 
his  ends  in  a  manner  not  included  in  the  form  given. 
Later  authors  have  displayed  great  ingenuity  in  devis* 
ing  expressions  and  divisions  to  corral  the  ideas  of 
fraud  embodied  in  the  multitude  of  decisions,  but  it 
would  seem  that  the  simpler  definitions  are  the  better. 

Fraud  is  divided  into  actual  and  constructive  fraud. 
Actual  fraud  finds  relief  in  law,  while  constructive 
fraud  is  remediable  in  equity.  Actual  fraud,  at  law, 
may  be  defined  as  injurious  deception,  intentionally 
accomplished  through  statements,  actions  or  conceal- 
ments upon  which  the  person  misled  had  the  right 
to  rely,  and  did  rely  to  his  damage.  Other  definitions 
are  given  in  the  note* 

Not  only  are  all  the  essentials  included  in  the  defini- 
tion, but  all  are  essential  to  constitute  fraud.  Thus, 
there  must  be  present  deception,  injury,  the  injury 
must  fiow  from  the  deception,  the  latter  must  have 
been  intended  to  follow  from  the  statements,  actions 
or  silence,  and  the  representations  must  be  such  as 
the  one  deceived  had  the  legal  right  to  rely  upon. 
Without  deception,  or  injury,  or  intention,  or  the  right 
to  rely  on  representations  made  or  without  the  prox- 
imate causal  relation  between  the  representations 
and  the  injury  through  deceit,  no  fraud  exists.     In  all 

2  "It  may  be  safely  averred,  that  all  deceltfnl  practicee  In  de- 
priving or  endeavoring  to  deprive  another  of  his  known  right  by 
means  of  some  artful  device  or  plan  contrary  to  the  plain  rules  of 
honesty,  is  fraud":  Mitchell  v.  Kintzer,  6  Pa.  St  216,  47  Am,  Dec. 
408.  Fraud  or  deceit  consists  in  a  false  representation  of  a  fact 
with  knowledge  of  Its  falsity,  to  one  who  is  ignorant  of  its  falsity, 
with  intent  that  it  shall  be  acted  upon,  where  the  person  to  whom 
it  is  made  acts  upon  it,  and  by  so  doing  suffers  injury. 
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instances  of  fraud  will  be  found  injury  flowing  froia 
deception  intentionally  produced.*  The  same  mental 
effects  are  present  in  all  frauds. 

It  is  frequently  asserted  that  equity  will  not  en- 
compass fraud  by  a  definition.  Says  one  learned 
writer:  *^It  is  utterly  impossible  to  formulate  any 
single  statement  which  shall  accurately  define  the 
equitable  conception  of  fraud,  and  which  shall  contain 
all  of  the  elements  which  enter  into  that  conception; 
these  elements  are  so  various,  so  different  under  the 
different  circumstances  of  equitable  cognizance,  so 
destitute  of  any  common  bond  of  unity,  that  they  can- 
not be  brought  within  any  general  formula."* 

§  714.    Instances  of  Fraud  Present  Different  Elements 

and  Kinds  of  Fraud. — The  instances  of  fraud  present 
different  modes  of  suffering  injury,  different  methods 
of  inducing  deceit,  and  different  circumstances  giving 
rise  to  a  right  to  believe  in  representations. 

Deception,  injury,  intention  to  deceive,  modes  of  de- 
ceiving, and  classes  of  instances  giving  rise  to  the 
right  to  rely  on  representations  of  others  will  be  dis- 
cussed in  this  chapter.  Besides  actual  fraud,  a  num- 
ber of  instances  of  injustice  have  been  classed  under 
the  head  of  constructive  fraud.  In  these  will  be 
found  to  be  lacking  the  element  of  intention,  and  in 
some  even  that  of  deceit  and  consequent  loss.  These 
elenients  are  presumptively  present,  but  may  none 
of  them  be  present,  and  yet  the  act  be  characterized 
as  fraudulent .  Of  this  class  are  dealings  by  trustees 
with  trust  property.  In  other  cases,  while  there  is 
present  an  intention  to  cause  loss,  it  is  not  an  inten- 
tion to  deceive,  because  it  is  not  made  to  induce  action, 
nor,  on  the  other  hand,  does  it  induce  action  because 

8  A  falBe    statement    Intentionally  and    knowingly,  or   fraudu- 
lently, made,  constitutes  fraud:  Llnscott  v.  Orient  Ins.  Co.,  88  Me.  . 
497,  51  Am.  St  Rep.  435,  34  Atl.  406. 

4  Pomeroy's  Equity  Jurisprudence,  sec.  873. 
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it  occurs  subsequently  to  the  act  of  the  defrauded 
part;;  and  lastly^  the  instances  are  confined  entirely 
to  actions  and  not  representations.  In  this  is  in- 
cluded fraudulent  conveyances. 

These  "constructive^^  frauds  do  not  belong  to  the 
field  of  wrongs  ex  delicto,  but  are  properly  only  consid* 
ered  in  equity. 

§  715.    How  Treated  in  Law  and  in  Equity.— It  would 

seem  that  a  definition^  containing  all  of  the  essential 
elements  of  the  wrong,  may  be  framed,  which  applies 
equally  to  the  redress  of  rights  either  in  law  or  in 
equity,  and  that  there  is  nothing  in  the  contention 
that  a  definition,  if  sufficiently  general,  will  hamper 
redress  in  equity,  because  of  the  numerous  forms  of 
fraud.  It  must  be  admitted  that  there  is  a  marked 
diffeifence  in  the  manner  of  practicing  the  fraud  or 
deception,  in  the  frauds  redressible  in  law,  and  in 
equity.  Fraud  in  law,  and  for  which  redress  in  dam- 
ages is  afforded,  is  intentional,  or  acts  tantamount  to 
intentional,  while  "fraud  in  equity  includes  all  willful 
or  intentional  acts,  omissions,  and  concealments 
which  involve  a  breach  of  either  legal  or  equitable 
duty,  trust,  or  conftdencey  and  are  injurious  to  an- 
other, or  by  which  an  undue  or  unconscientious  ad- 
vantage over  another  is  obtained."* 

Flraud,  in  equity,  however,  is"  generally  not  iuten.- 
tional  falsehood,  as  it  must  be  in  law,  but,  on  the  con- 
trary, consists  in  a  breach  of  duty,  or  in  taking  ad- 
vantage of  a  confidential  relation,  or  in  such  acts  or 
omissions  as  the  law  declares  to  be  fraudulent  in  the 
absence  of  intentional  falsehood  or  deception.  It 
must  be  remembered,  though,  that  equity  has  an  orig- 
inal inherent  and  independent  jurisdiction  to  relieve 
against  every  species  of  fraud,  actual  or  constructive.® 

6  2  Pomeroy*8  Equity  Jnrispnidenoe,  eec.  873;  1  Story's  Equity 
Jurisprudence,  sec.  187. 

6  Wampler  v.  Wampler,  30  Gratt  45-1.  See  Holcomb  v.  Noble, 
eO  Mich.  397,  37  N.  W.  497. 
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So  it  follows  that  the  chief  difference  in  the  manner 
in  which  fraud  is  dealt  with  by  courts  of  law  and  of 
equity,  is  that  the  jurisdiction  over  constructive  fraud 
is  exclusive  in  equity,  there  being  no  remedy  at  law, 
although  opinion  is  divided  upon  this  in  some  cases. 
Intentional  falsity  is  the  chief  distinguishing  element 
between  actual  and  constructive  fraud,  it  always  be- 
ing an  essential  in  actual,  whereas  it  is  not  present 
in  constructive,  fraud.    ^K^Jonstructive  fraud  is  simply 
a  term  applied  to  a  great  variety  of  transactions,  hav- 
ing  little  resemblance  either  in   form  or   iij  nature, 
which   equity  regards   as  wrongful,   to  which  it  at- 
tributes the  same  or  similar  effects  as  those  which 
follow  from  actual  fraud,  and  for  which  it  gives  the 
same  or  similar  relief,  as  that  granted  in  cases  of  real 
f raud."*^    This  shows  the  part  law  and  equity  take  in 
dealing  with  fraud.  Law  affords  damages  for  the  ac- 
tual fraud,  while  equity  undoes  what  has  been  done  by 
means  of  either  kind  of  fraud,  and  places  the  parties 
in  their  former  condition,  subject  to  certain  conditions 
and  limitations. 

§  716.    Fraud  Ex  Delicto  Injures  What  Rights.— Actual 

fraud,  giving  rise  to  wrongs  ex  delicto  redressible  in 
the  courts  of  law,  is  varied  in  character  and  numerous 
in  form,  and  may  affect  nearly  all  the  rights  of  per- 
sons— rights  in.  personam  and  in  rem.  For  this  reason, 
as  stated  in  the  introductory  to  this  chapter,  the  gen- 
eral principles  underlying  this  wrong  are  brought  to- 
gether under  the  head  of  "Bh-aud,"  rather  than  un- 
der the  head  of  the  rights  which  it  affects. 

It  may  affect  the  rights  of  persons  sustaining  "0)n- 
fldential.  Trust  and  Quasi  Trust  Relation,"  treated  in 
Chapter  IX. 

It  may  affect  the  Bights  of  Persons  in  their  Do- 
mestic Relations,  Chapter  XXIX. 

7  2  Pomeroy's  Equity  Jurisprudence,  sec.  922. 
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It  is  the  chief  element  of  the  wrong  committed  in 
infringements  of  a  trademark,  considered  in  Chapter 
XL. 

And  lastly,  it  affects  property  rights  of  all  kinds. 

§  717.  When  Action  in  Tort  Will  Lie.— The  common- 
law  right  of  action  for  deceit  furnished  a  remedy  only 
for  cases  of  actual  or  intentional  fraud,  nothing  less 
sustaining  the  action.  A  mere  breach  of  duty  or  an 
omission  to  use  due  care  did  not  give  rise  to  an  action 
at  law.  The  gravamen  of  such  an  action  was  a  false 
and  material  representation,  knowingly  made.  But  a 
statement  made  recklessly,  without  knowing  whether 
it  was  true  or  false,  also  gave  rise  to  a  right  of  action, 
sm  one  who  makes  a  representation  which  he  neither 
knows  nor  cares  whether  it  is  true  or  not,  can  have  no 
real  belief  in  the  truth  of  what  he  asserts,  and  is 
justly  guilty  of  deception.®  It  was  an  action 
of  case  founded  on  the  ancient  writ  of  deceit,® 
and  it  is  insisted  that  the  remedy  ought  to  be  pre- 
served and  kept  within  its  ancient  limits,  and  that  it 
should  not,  by  construction,  be  extended  to  cases  not 
induced  by  actual  intentional  fraud,  because  cases  of 
constructive  fraud  are  redressible  only  in  equity.*^* 
It  is  considered  fraud  for  an  attorney  to  take  advan- 
tage of  the  relations  between  himself  and  client, 
which  may  be  generally  redressed  in  equity.  This  is 
considered  in  a  former  chapter.^*  So  breaches  of 
trusts  were  redressible  in  courts  of  equity,  the  remedy 
in  case  not  being  permissible,  but  we  have  shown  in 
a  former  chapter  that  this  distinction  does  not  prevail 
with  us  where  but  one  form  of  action  is  in  use.^ 

8  Brans  v.  Edmonds,  18  Com.  B.  777;  Kountze  t.  Kennedy,  147 
N.  T.  124»  49  Am.  St  Bep.  661,  41  N.  E.  414. 
•  Webb's  PoUock  on  Torts,  p.  84^. 

10  Konntse  v.  Kennedy,  snpra. 

11  Ante,  sec  128,  notes  11,  12. 

12  Ante,  sec  127»  note  2a 
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Whether  an  action  in  tort  will  lie  for  wrongs  done 
by  constructive  fraud  is  a  question  surrounded  with 
doubt.  In  general,  the  remedy  in  equity  is  the  only 
adequate  one,  and  hence  is  pursued  in  such  cases.  It 
is  said  that:  ^There  is  no  reason  for  a  difference  in 
action  in  such  cases  between  courts  of  law  and  courts 
of  equity."  **  If  one  falsely  asserts  a  material  fact 
susceptible  of  accurate  knowledge,  to  be  true  of  his 
own  knowledge,  thereby  inducing  another  to  act  upon 
it  to  his  damage,  it  is  held  that  an  action  in  tort 
will  lie." 

§  718.  Same  Continued— Must  Cause  Damage  or  In- 
jury.— It  has  been  a  time-honored  rule  that  there  can 
be  no  right  of  action  in  law  in  the  nature  of  tort,  for 
the  recovery  of  damages,  unless  the  party  complain- 
ing has  suffered  actual  damage;  for  "fraud  without 
damage,  or  damage  without  fraud,  gives  no  cause  of 
action,  but  when  these  two  concur  an  action  lies.''  *' 
Numerous  cases  in  this  country  have  followed  the 
same  doctrine. ^^    The  damage  must  be  the  clear  and 

18  Holwmb  V.  Noble,  69  Mich.  897,  37  N.  W.  497. 

14  Kountze  t.  Kennedy,  147  N.  Y.  124,  49  Am.  St  Rep.  651,  41 
N.  E.  4,14. 

16  Pasley  t.  Freeman,  3  Bnlst.  95;  Smith  t.  Chad  wick  (18S4), 
9  App.  Gas.  at  p.  196. 

16  Alabama:  Jordan  v.  Pickett,  78  Ala.  331. 

California:  Halton  v.  Noble.  83  Cal.  7,  23  Pac.  58;  MarshaU  v. 
Buchanan,  35  Cal.  264,  95  Am.  Dec.  95. 

Colorado:  Sellar  t.  Clelland,  2  Colo.  532;  Ijahay  v.  City  Nat 
Bank,  15  Colo.  339,  22  Am.  St  Rep.  407,  25  Pac.  704. 

Florida:  Williams  v.  McFadden,  23  Fla.  143,  11  Am.  St  Rep.  S45, 
1  South.  618. 

Georgia:  Freeman  v.  McDaniel,  23  Ga.  354. 

Illinois:  Dickinson  v.  Atkins  (1902),  100  111.  App.  401. 

Maine:  Danforth  v.  Gushing,  77  Me.  182. 

Massachusetts:  Da  we  t.  Morris,  149  Mass.  188,  14  Am.  St  Rep. 
404,  21  N.  E.  313. 

Minnesota:  Hedin  t.  Minneapolis  Medical  etc.  Institute,  62  Minn. 
146,  54  Am.  St  Rep.  628,  64  N.  W.  158. 

New  Jersey:  Bryard  v.  Holmes,  34  N.  J.  L.  296. 
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necessary  consequence  of  the  tort,  and  must  be  of  such 
a  nature  or  character  that  it  can  be  clearly  defined 
and  ascertained.^^ 

§  719.    Modes  of  Representation.— The  usual  means 

of  deception  and  the  one  most  easily  proven  consists 
of  false  statements  of  fact.  By  positive  averments 
of  material  facts  actions  may  be  readily  induced  when 
they  would  not  be  by  other  means.  Again,  the  pres- 
ence of  an  intention  to  deceive  is  very  easy  to  perceive 
when  a  verbal  statement  of  fact  is  shown.  But  fraud 
is  not  confined  to  this  one  mode  of  representation. 
Any  mode  of  conveying  ideas  when  intentionally  em- 
ployed for  fraudulent  purposes  is  equally  blame- 
worthy with  positive  averments.  Thus,  when  one  by 
motions  or  actions  induces  the  belief  on  the  part  of 
another  in  the  existence  of  some  fact,  this  will  be  con- 
sidered a  representation.*®  It  may  be  by  arts  or 
artifices  calculated  to  deceive  as  well  as  by  i>ositire 
assertions.*^  In  many  cases  silence  will  be  considered 
as  conveying  ideaB  which,  if  false  and  intentionally 
conveyed,  will  constitute  fraud.^  In  probably  most 
of  these  latter  cases  it  will  be  found  that  the  silence 
is  construed  as  a  warranty.  In  all  sales  of  property 
there  are  many  implied  warranties,  and  where  noth- 
ing is  said  concerning  the  facts  implied  by  such  war- 
ranties there  is  an  implied  representation  that  certain 
facts  and  qualities  exist.  Where  such  representa- 
tions prove  to  be  untrue,  however,  it  would  seem  that 

New  York:  Konntze  v.  Kennedy,  147  N.  Y.  124,  49  Am.  St  Rep. 
C51,  41  N.  E.  414;  Brown  v.  Brockett,  55  How.  Pr.  32. 

Vermont:  Nye  v.  Merrtam,  85  Vt  438;  Childs  v.  Merrill,  63  Vt 
626,  14  L.  R.  A.  264,  22  Atl.  626. 

17  Dawe  T.  Morris,  149  Mass.  188,  14  Am.  St.  Rep.  404,  21  N.  E. 
313;  Lamb  v.  Stone,  11  Pick.  527;  Bradley  v.  Fuller,  118   Mass.  230. 

18  Chisolm  T.  Gadsen,  1  Strob.  220,  47  Am.  Dec.  550. 

10  Croyle  v.  Moses,  90  Pa.  St.  250,  85  Am.  Rep.  655.  It  may  be 
by  deeds  or  acts  as  well  as  by  words;  by  artifices  to  deceive:  Juzan 
r.  TouUnin,  9  Ala.  662,  44  Am.  Dec.  448. 

20  See  post,  sec.  733. 
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an  action  for  loss  occasioned  thereby  shonld  be  upon 
an  implied  contract  of  warranty  and  not  in  fraud. 
But  there  are  in  other  cases  duties  and  obligations  to 
speak  which  cannot  be  construed  into  warranties,  and 
when  one  is  silent  under  such  duties  and  an  erroneous 
belief  is  thereby  induced,  an  action  for  deceit  will 
lie,  to  recover  the  damages  suffered.*^ 

§  720.    The  Representation— Intention.— In  the  clas.^ 

of  fraud  remediable  in  actions  ex  delicto  intentional 
fraud  is  necessary;  that  is,  the  one  charged  must  haye 
known  at  the  time  of  making  the  representation  that 
it  was  f alse.^  The  law,  however,  recognizes  different 
kinds  of  intentional  misrepresentations,  viz.,  actual 
false  representations  known  to  be  false  at  the  time  or 
reckless  statements  without  actual  knowledge  of 
the  truth  or  falsity  thereof,"*  or  statements 
not  known  to  be  true  or  false,  and  not  honestly 
believed  to  be  true;  or  not  knowing  whether 
they  are  true  or  false,  the  source  or  extent  of  knowl- 
edge is  misstated.**  But  misjudgment,  however 
firross,  or  want  of  caution,  however  marked,  is  not 
fraud.*'  Nor  does  mere  negligence,  ignorance  or  stu- 
pidity on  the  part  of  one  making  representations  con- 
s^H^ite  fraufl.*^  This  subject  is  closely  allied  with 
knowledge  of  the  falsity  next  discussed. 

§  721.    Knowledae  of  Falsity.— It  has  long  been  a 

fundamental  principle  that  to  sustain  an  action  on  the 

2t  See  post,  Bee.  723;  Juzan  t.  Toulmln,  9  Ala.  062,  44  Am.  Dec. 

448. 

22  Kountze  v.  Kennedy,  147  N.  T.  124,  49  Am.  St.  Rep.  651,  41  N. 
E.  414;  Hedln  v.  Minneapolis  Medical  etc.  Institute,  62  Minn.  146, 
54  Am.  St  Rep.  628,  64  N.  W.  158;  Humphrey  v.  Merrlam,  32  Minn. 
197,  20  N.  W.  138. 

23  Kountze  v.  Kennedy,  supra;  Snively  v.  Meixsell,  97  111.  App. 
3G5. 

24  Humphrey  v.  Merriam,  32  Minn.  197,  20  N.  W.  138. 

25  Kountze  r.  Kennedy,  supra. 

26  Nash  y.  Minnesota  Title  Ins.  etc.  Co.,  1G3  Mass.  574,  47  Am. 
St.  Rep.  489.  40  N.  K  1039. 
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case  for  deceit,  in  addition  to  the  other  elements  nec- 
essary to  complete  the  wrong,  treated  elsewhere  in 
this  chapter,  it  must  be  shown  that  the  one  charged 
with  making  false  representations  knew  at  the  time 
of  making  them  that  they  were  false.  A  right  of  ac- 
tion does  not  exist  unless  this  knowledge  appear.  An 
intention  to  deceive  is  a  necessary  element  or  ingredi- 
ent of  the  wrong,  as  well  as  the  gravamen  of  the  action. 
Scienter  must,  therefore,  be  alleged  and  proved.*' 

§  722.    Knowledge'— Is  Actual  Knowledge  and  Intent 

Essential. — ^The  original  conception  of  fraud  adopted 
by  the  English  courts  was  in  effect  that  an  action  for 
deceit  could  not  be  maintained  unless  there  was  a 
false  statement  in  fact,  and  consequent  actual  in- 
tent.^ The  general  rule  is  stated  in  this  country 
that  an  action  cannot  be  maintained  without  proof 

2T  "In  actions  for  deceit  scienter  moat  be  alleged  and  proved; 
that  la,  It  mnat  be  shown  that  the  defendant  knew  that  they  were 
false,  knowledge  being  the  very  gist  and  foundation  of  the  action": 
Mahurln  v.  Harding,  28  N.  H.  128,  50  Am.  Dec.  401;  Parkinson  v. 
Lee,  2  East,  318;  Addlngton  v.  Allen,  11  Wend.  375;  Holdom  v.  Ayer, 
110  111.  448;  Wheeler  v.  Randall,  48  111.  182.  A  right  of  action 
does  not  exist  unless  a  vendor  knew  the  falsity  of  the  representa- 
tion relied  upon:  Van  Pub.  C5o.  v.  Westinghouse,  Church,  Kerr  & 
Co.,  72  App.  Dlv.  121,  76  N.  Y.  Supp.  340;  Williams  v.  McFadden, 
23  Fla  143.  11  Am.  St  Bep.  M5,  1  South.  618.  To  recover  in  an 
action  for  deceit,  It  Is  only  necessary  to  prove  that  representations 
complained  of  were  false,  that  the  party  making  them  knew  them 
to  be  false  and  that  they  were  relied  upon  by  the  complaining 
party  to  his  loss  and  injury.  The  motives  which  actuate  a  person 
in  making  the  false  representatlans  are  wholly  Immaterial:  Far- 
well  Ck>.  ▼.  Nathanson  (1000),  09  lU.  App.  186.  "To  sustain  an 
action  for  deceit.  It  must  be  established  that  the  representations 
complained  of  were  false;  that  they  related  to  matters  material 
to  the  transaction,  and  not  solely  to  promises  as  to  matters  in 
futuro;  that  the  defendant  making  the  false  representations  then 
knew  them  to  be  false,  and  that  the  plaintiff,  exercising  ordinary 
prudence,  relied  upon  them  as  true,  to  his  Injury":  Dickinson  v. 
Atkins,  100  111.  401;  Merwin  v.  Arbuckle,  81  111.  501. 

SB  Joliffe  V.  Baker,  11  Q.  B.  D.  274;  Puller  v.  Wilson,  3  Q.  B. 
58. 
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that  the  one  charged  believed  his  statements  to  be 
false,  or  had  reason  to  believe  they  were  f alse.*^  The 
modern  opinion,  however,  dedncible  from  later  Eng- 
lish and  American  authorities  is,  that  actual  knowl- 
edge and  fraudulent  intent  are  not  essential,  the  law 
recognizing  other  conditions  of  the  mind  and  conduct 
equally  culpable  with  actual  fraud.  Indeed,  so  dan- 
gerous was  the  original  rule  requiring  actual  knowl- 
edge considered,  that  an  act  of  parliament  was  passed 
covering  certain  species  of  fraud  placing  carelessness 
upon  an  equal  plane  with  actual  fraud.*^  This  doc- 
trine was  first  recognized  in  some  of  the  later  English 
cases  *^  And  so,  the  tendency  of  American  author- 
ities is  to  treat  certain  moral  delinquencies  involved 
in  unintentional  conduct  of  such  character  as  that  in- 
tention ought  to  be  imputed,  as  blameworthy  as  in- 
tentional fraud.  Hence  the  knowledge  may  be  posi- 
tive, or  actual,  in  which  case  the  deceit  is  intentional 
and  susceptible  of  direct  proof,**  though  positive 
proof  of  knowledge  of  the  falsity  of  representations 
is  not  always  essential.  False  representations  made 
by  one  as  of  his  own  knowledge  without  actual  knowl- 
edge of  their  truth  or  f alsity,**  or  representations 
which  one  has  good  reason  to  know  to  be  false,**  or 
representations  for  which  reasonable  grounds  of  be- 

29  Meyer  v.  AmIdoD,  49  N.  Y.  169:  Stltt  v.  Little,  63  N.  Y.  427. 

80  Directors  LlaWlIty  Act  1890;  UnderhiU  on  Torts,  182. 

81  SmitH  V.  Cfiadwlck,  20  Ch.  D.  44;  Peck  v.  Derry.  37  Ch.  D. 
582;  Peck  v.  Derry,  14  App.  CJas.  837. 

sar  Kountze  v.  Kennedy,  147  N.  Y.  124,  49  Am.  St.  Rep.  651,  41 
N.  B.  414;  Lahay  v.  City  Nat  Bank,  15  Ck)lo.  339,  22  Am.  St  Rep. 
407,  26  Pac.  704. 

83  Hedin  t.  Minnesota  Medical  etc.  Institute,  62  Minn.  146,  54 
Am.  St  Rep.  628,  64  N.  W.  158;  Kountze  v.  Kennedy,  147  N.  Y. 
124,  40  Am.  Bt  Rep.  651,  41  N.  E.  414.  An  un<]uall]3ed  affirmation 
amounts  to  an  affirmation  as  of  one's  own  knowledfire:  Bullitt  y. 
Farrar,  42  Minn.  8,  18  Am.  St  Rep.  485,  43  N.  W.  566;  Hexter  v. 
Bast.  125  Pa.  St.  52,  11  Am.  St  Rep.  874,  17  Atl.  252;  Busterud  v. 
Farrington,  30  Minn.  320,  31  N.  W.  360. 

84  People  V.  Healy,  128  lU.  9,  15  Am.  St  Rep.  90,  20  N.  E.  692. 
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lief  do  not  exist,**  or  statements  made  recklessly,^ 
are  regarded  as  being  made  with  knowledge  of  their 
falsity  and  hence  fraudulent 

Again,  the  law  will  impute  knowledge  to  one  who 
is  in  a  position  to  know  whether  a  statement  made  by 
him  is  true  or  false,  and  where  it  is  his  duty  to  know 
its  truth  or  falsity.*^    There  is  fraud  when  one  states 
a  fact  of  his  own  knowledge  when  he  does  not  know 
it  to  exist,  and  if  he  does  not  know  it  to  exist,   he 
must  ordinarily  be  deemed   to   know  that  he  does 
not.*®    If  a  representation  which  is  true  creates  a 
false  impression,  it  is  said  that  one  who  takes  advan- 
tage of  such  misapprehension  and  profits  by  it,  is 
guilty  of  making  a  false  representation.*®    And.  if  one 
makes  representations,  honestly  intending  to  tell  the 
truth,  he  cannot  be  held  responsible  in  an  action  for 
deceit,  even  though  the  statements,  according  to  their 
seeming  meaning,  are  misleading.**^ 

§  723.    Knowledge  of  Falsity  Continued— Rule  When 

False  Warranty  Made.— The  rule  as  to  knowledge  of 
the  fact  in  the  case  of  an  express  false  warranty  in 
sales  is  peculiar,  if  not  at  variance  with  the  doctrines 
last  stated. 

85  Linscott  y.  Orient  Ins.  Co.,  88  Me.  497,  51  Am.  St.  Rep.  435,  34 
Atl.  405. 

86  Koontze  v.  Kennedy,  147  N.  Y.  124.  49  Am.  St  Rep*.  65L; 
Alverez  v.  Brannan,  68  Am.  Dec.  274. 

87  Prewltt  T.  Trimble,  92  Ky.  176,  36  Am.  St  Rep.  586,  17  S. 
W.  356  (officers  of  a  bank  are  supposed  to  know  the  condition 
of  the  bank,  and  If  a  statememt  made  by  a  cashier  proves  to  be 
false,  one  who  has  been  induced  by  it  to  purchase  stock  may  main^ 
tain  an  action  for  such  false  representation). 

88  Chatham  Furnace  C.  v.  Moffatt,  147  Mass.  403,  9  Am.  St 
Rep.  727,  18  N.  EJ.  168;  Nash  v.  Minnesota  etc.  Title  Co.,  159  Mass. 
437,  34  N.  E.  ^25. 

80  Lomerson  v.  Johnston,  47  N.  J.  Eq.  312,  2i  Am.  St.  Rep.  410, 
20  Atl.  675. 

40  Nash  T.  Minnesota  Title  Ins.  etc.  Co.,  103  Mass.  574,  47  Am. 
St  Rep.  480,  40  N.  B.  1039. 
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It  is  universally  conceded,  and  has  been  from  time 
immemorial,  that  in  cases  of  false  warrajity,  the  in- 
jured party  may  sue  in  tort  for  the  deceit,  or  in  as- 
sumpsit on  the  false  warranty.*^  It  is  also  held  that 
if  the  declaration  be  in  tort,  counts  for  deceit  may  be 
added  to  the  special  counts,  and  a  recovery  may  be 
had  for  the  false  warranty  or  for  the  deceit,  accord- 
ing to  the  proof.  The  decisions  speak  of  such  actions 
being  in  tort  for  the  breach  of  an  express  warranty^ 
the  warranty  being  the  gist  of  the  action,  in  which 
case  it  is  held  not  necessary  to  allege  or  prove 
scienter;  that  it  is  only  necessary  to  allege  scienter 
when  there  is  no  warranty.  The  doctrines  of  soma 
of  the  cases  are  given  in  the  note.** 

41  Bartholomew  t.  Bushnell,  20  Conn.  271,  52  Am.  Dec.  838. 

42  "The  doctrine  is that   when  there  Is  a  warranty  that 

is  the  gist  of  the  action,  and  that  it  is  only  when  there  is  no  war- 
ranty that  a  scienter  need  be  alleged  and  proyed":  Lasseter  ▼. 
Ward,  11  Ired.  443;  Stuart  ▼.  Wilkins,  Doug.  18;  WlUlamson  v. 
Allison,  2  East,  446.  "The  breach  of  an  express  warranty  is  of 
Itself  a  valid  ground  of  action  whether  the  suit  be  founded  on  tort 
or  on  contract  ....  SHenter  is  not  necessary  to  be  laid,  when 
there  is  a  warranty,  though  the  action  be  in  tort;  or,  If  the  scienter 
be  laid.  In  such  a  case,  there  is  no  necessity  of  proving  it^:  House 
V.  Fort,  4  Blackf.  293.  Mr.  Justice  Harlan,  in  Shippen  y.  Bowen,  122 
U.  S.  575,  582,  7  Sup.  Gt.  Rep.  1283,  says  upon  this  question:  "In 
Schuchardt  v.  Aliens,  1  Wall.  359,  368,  which  was  an  action  on 
the  case  for  a  false  warranty  on  the  sale  of  certain  goods — ^the  dec- 
laration also  containing  a  count  for  deceit — ^the  court  said  that  it 
was  now  well  settled,  both  in  English  and  American  Jurisprudence, 
that  either  case  or  assumpsit  would  lie  for  a  false  warranty,  and 
that,  'whether  the  declaration  be  in  assumpsit  or  tort,  It  need  not 
aver  a  scienter;  and  if  the  averment  be  made,  it  need  not  be 
proved.'  It  was  also  said  that,  if  the  declaration  be  in  tort, 
counts  for  deceit  may  be  added  to  the  special  counts  and  a  re- 
covery may  be  had  for  the  false  warranty  or  for  the  deceit,  accord- 
ing to  the  proof.  Either  will  sustain  the  action.'*  The  syllabus  of 
the  case  Ib  as  follows:  "In  an  action  in  tort,  for  the  breach  of  an 
express  warranty  that  bonds  sold  to  plaintiff  were  genuine  and 
valid  bonds  of  a  municipality  when  in  fact  they  were  forgeries, 
and  false  and  fraudulent,  to  which  was  Joined  a  declaration  In 
deceit  on  the  same  cause  of  action  the  warranty  Is  the  gist  of  the 
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Ify  by  the  expression  that  the  action  is  on  the  war- 
ranty, and  hence  an  action  ex  delicto,  is  meant  to  con- 
vey the  idea  that  the  gist  of  the  complaint  is  the 
false  representation  disconnected  with  the  contract, 
then  it  can  be  understood  how  it  is  an  action  in  tort. 
It  would  seem  rather  that  an  action  on  the  warranty 
which  is  the  gist  of  the  action  with  special  counts  for 
deceit,  would  indicate  that  the  action  was  ex  contractu. 
An  interesting  case  which  illustrates  the  inconsis- 
tency in  reasoning  is  Bartholomew  v.  Bushnell,  20 
Conn.  271,  52  Am.  Dec.  338,  which  was  a  tort  action 
in  case  alleging  fraudulent  and  false  warranty,  which 
the  defendant  knew  to  be  false.  The  court,  follow- 
ing the  old  English  doctrine,  rejected  the  allegation 
of  knowledge,  as  surplusage,  remarking  that  if  there 
is  a  warranty,  the  contract  is  broken,  whether  the 
vendor  knew  of  the  falsity  or  not;  but  if  he  repre- 
sented soundness,  knowing  the  contrary,  it  is  action- 
able, though  there  is  no  warranty,  in  which  event 
scienter  must  be  alleged. 

The  following  would  seem  to  be  the  proper  concep- 
tion. An  action  in  assumpsit  may  be  brought  upon 
the  contract  of  warranty  in  which  knowledge  is  not 
necessary.  Or  an  action  on  the  case  may  be  brought 
for  the  deceit,  the  gist  of  which,  applying  the  rules 
stated  in  the  last  section,  is  either  actual  knowledge 
of  the  false  statements  implied  in  the  warranty,  or 

action,  and  it  is  not  necessary  to  aUege  or  to  prove  a  sdenier'^x 
Bhlppen  t.  Bowen,  122  U.  S.  576,  7  Sup.  Gt  Rep.  1283  (Mr.  Justice 
Field,  dissenting).  "A  party  who  has  been  induced  to  exchange 
a  horse  for  another  by  means  of  a  false  warranty  of  the  horse  re- 
ceived, may  sne  in  tort  for  the  deception,  and  set  ont  in  his  dec- 
laration the  false  warranty  as  the  means  whereby  he  was  in- 
.1ured":  Carter  v.  Glass,  44  Mich.  154,  38  Am.  Rep.  240,  6  N.  W. 
200;  Beebe  v.  Knapp,  2S  Mich.  53.  It  is  not  necessary  (following 
2  East,  446)  either  to  aver  or  prove  the  scienter:  Id.  "Averment  in 
action  on  warranty,  that  vendor  knew  article  to  be  unsound  when 
lie  sold  It,  is  unnecessary,  whether  the  f6rm  of  action  be  tort  or 
flRsumpsit*':  Bartholomew  v.  Bushnell,  20  C)onn.  271,  52  Am.  Dec 
3o8. 
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auch  knowledge  as  is  chargeable  to  him,  it  being  nec- 
essary to  allege  or  prove  scienter.  It  seems  that  if  case 
were  brought,  that  would  indicate  that  the  action 
was  in  tort,  A  warranty  is  a  representation,  and  it 
is  a  part  of  the  contract.  A  warranty  without  actual 
knowledge  of  the  falsity  may  give  rise  to  an  action 
in  deceit,  because  it  is  the  duty  of  the  vendor  to  know 
the  facts. 

§  724.  Must  be  Relied  Upon.— Before  fraudulent 
statements  or  concealments  can  form  the  basis  of  an 
action  ex  delicto^  the  injury  or  loss  complained  of  must 
be  the  result  of  their  falsity.  To  be  such  result,  the 
person  suffering  such  damage  must  rely  upon  their 
truthfulness  and  have  the  right  to  so  rely.  Unless 
the  right  to  rely  exists,  no  right  to  complain  of  the  in- 
jury arises,  and  unless  actual  reliance,  to  some  de- 
gree, has  been  placed  in  the  representations,  the  loss 
which  is  suffered  cannot  be  said  to  be  the  result  of 
the  fraudulent  representations.**  "The  rule  that 
where  a  party  to  a  contract,  without  belief  or  with- 
out information,  makes  a  representation  which  is 
not  true,  he  is  as  responsible  as  if  he  had  knowledge 
of  its  falsity,  where  the  other  party  has  acted  upon 
such  representation,  relying  upon  it  as  correct,  does 
not  apply  where  such  party,  discarding  the  represen- 
tation as  unworthy  of  belief,  proceeds  to  inquire  for 
himself,  is  given  full  and  fair  facilities  for  informing 
himself,  and  finally  acts  upon  his  own  judgment  and 
that  of  his  advisers.'^**  But  it  is  not  essential  that  the 
representations  constitute  the  entire  inducement  for  the 
act  occasioning  the  damage.  It  matters  not  if  other 
things  enter  into  the  transaction  and  constitute  partial 
inducement  for  acts,  so  long  as  the  representations  are 

48  Colton  ▼.  Stanford,  82  Cal.  351,  16  Am.  St.  Rep.  137,  23  Pac. 
16;  Wlndram  v.  French  151  Mass.  547,  24  N.  E.  914;  Proctor  v.  Mc- 
CJold.  81  ni.  155. 

44  Oolton  V.  Stanford,  82  Cal.  851,  16  Am.  St  Bep.  137,  23  Pac. 
16. 
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relied  upon,  and  hence  constitute  a  part  of  the  induce- 
ment.'*'* 

As  bearing  upon  the  question  of  reliance  upon  the 
false  representations^  many  things  may  be  taken  in- 
to consideration.  Thus,  when  the  party  injured  has 
positive  knowledge  of  the  falsity  of  the  statements 
or  of  the  truth  concealed,  no  assertion  of  reliance  can 
be  sustained.**  Likewise  if,  while  not  being  in- 
formed as  to  the  exact  truth,  one  does  not  beliere  a 
statement  made  to  him,  he  Can  hardly  claim  to  hare 
relied  upon  it  as  an  inducement  to  act.*^  Sujch 
knowledge  may,  however,  be  merely  inferred  or  pre- 
sumed. So,  when  one  has  been  in  a  position  to  know 
the  truth,  or  ought  to  have  known  it,  this  will  be  a  suf- 
ficient defense  to  an  action  for  deceit.  Thus,  if  one 
to  whom  false  representations  have  been  made,  for 
himself  makes  an  examination  to  ascertain  the  true 
condition  of  things,  he  has  been  in  such  a  position 
OS  will  refute  the  claim  that  he  relied  upon  the  rep- 
resentations.'*® But  even  in  cases  of  independent  in- 
vestigations, the  ascertainment  of  the  truth  may  be 
frustrated  by  the  efforts  of  the  defrauding  party  him- 
self, or  by  the  fact  that  the  true  condition  is  not  open 
to  the  person  inquiring.    In  such  cases  the  defense 

46  Roberts  v.  French,  153  Mass.  60,  25  Am.  St.  Rep.  611,  26  N. 
E.  416;  Chisolm  y.  Oadsen,  1  Strob.  223,  47  Am.  Dec.  550;  Cabot  v. 
Christie,  42  Vt.  121,  1  Am.  Rep.  314;  Howard  v.  Oould,  28  Vt 
523,  67  Am.  Dec. '728;  Spragrue  v.  Taylor,  38  Conn.  542;  Lee  v. 
Bumham,  82  Wis.  209,  52  N.  W.  255;  B'oley  v»  Holtey  43  Neb. 
133,  61  N.  W.  120;  Perkins  v.  Rice,  Litt.  Sel.  Cas.  (Ky.)  218,  12  Am. 
Hep.  298;  Flshback  v.  Miller,  15  Nev.  428. 

46  Bennett  v.  Gibbons,  55  Conn.  450,  12  Alt.  99;  Crocker  v.  Man- 
ley,  164  111.  282,  56  Am.  St  Rep.  196,  45  N.  E.  577. 

47  Pennypacker  v.  Laldley,  33  W.  Va.  624,  11  S.  E.  39;  Bow- 
man v.  Carithers,  40  Ind.  90. 

48  Colton  V.  Stanford,  82  Cal.  351,  16  Am.  St.  Rep.  137,  23  Pac. 
16;  Crocker  v.  Manley.  164  IlL  282,  56  Am.  St.  Rep.  196,  45  N.  E. 
577;  Arnold  v.  Norfolk  etc.  Hosiery  Co.,  148  N.  Y.  392,  42  N.  B. 
980;  Poland  v.  Brownell,  131  Mass.  IBS,  41  Am.  Rep.  215;  Lee  v. 
Burnham,  82  Wis.  209;  52  N.  W.  255. 

Torts,  Vol.  11-87 
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that  an  examination  has  been  attempted  will  be  re- 
butted and  the  action  succeed.  These  questions  be- 
long more  properly  to  the  subject  discussed  in  the 
next  section  considering  the  instances  giving  rise  to 
a  right  to  rely  upon  statements  of  others. 

§  725.  Right  to  Rely.— False  representations  may 
be  made  with  fraudulent  intent  and  be  relied  on  by 
others  to  their  damage^  and  yet  no  action  in  tort  lie 
for  the  injury.  There  must  exist  in  all  cases^  besides 
these  elements,  the  right  to  place  reliance  in  the 
statements  made  on  the  part  of  the  person  actually 
relying  thereon.  Unless  this  right  inheres  in  the  per- 
son complaining,  the  damage  is  damnum  absque  injuria. 
This  right  to  rely  may  be  the  result  of  many  different 
causes,  or  combinations  of  circumstances.  It  may 
depend  upon  the  relation  of  the  persons  concerned, 
upon  the  mode  of  making  the  representations,  and 
upon  the  matter  contained  therein. 

In  the  first  place,  it  is  the  ordinary  rule  that  only 
those  to  whom  representations  are  made  may  rely 
upon  them,*®  but  it  is  not  necessary  that  the  state- 
ments be  made  directly  to  the  person  affected;  it  is 
enough  if  they  are  made  with  the  intention  of  reach- 
ing him  and  causing  him  to  act  upon  it."^  So  that 
the  rule  may  be  stated  that  those  to  whom  represen- 
tations are  made,  or  who  are  intended  to  be  influenced 
by  them,  are  the  only  ones  who  have  the  right  to  rely 
thereon.**    This  intention  to  influence  the  actions  of 

4§  Gate  City  Land  Co.  v.  Hellman,  80  Iowa,  477,  46  N.  W.  760; 
McCracken  v.  West,  17  Ohio,  16;  Wella  v.  Cook,  16  Ohio  St  67, 
88  Am.  Dec.  436. 

60  GalDSYille  Nat.  Bank  v.  Bamberger,  77  Tex.  48,  19  Am.  St 
Rep.  738,  33  S.  W.  959;  Alexander  v.  Beresford,  27  Miss.  747,  61 
Am.  Dec.  538;  Held  ▼.  Cowduroy,  79  Iowa,  169,  18  Am.  St  Rep. 
359,  44  N.  W.  351;  Nash  T.  Minnesota  Title  Ins.  etc.  Co.,  159  Mass. 
437,  34  N.  B.  625;  Eaton  etc.  Co.  v.  Averyt  83  N.  T.  81,  38  Am. 
Rep.  389. 

61  '*The  Inflnences  of  human  conduct,  good  or  bad,  are  far- 
reaching,  and  are  often  seen  and  felt  in  consequences  exceedingly 
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others  may  be  inferred  from  sereral  circumstances. 
Thus  representations  may  be  made  and  published  to 
the  public,  and  anyone  who  acts  thereon  may  assume 
that  they  were  made  to  him.*^  Again,  as  an  agent 
is  considered  in  many  respects  as  an  alter  ego  of  his 
principal,  a  false  statement  to  him  which  influences 
the  principal  will  giro  a  right  of  action  to  the  latter.*'* 
In  the  next  place,  the  same  inference  may  be  drawn 
from,  or  impression  made  by  silence  as  from  or  by  a 
positive  statement,  and  the  same  injury  flow  from 
reliance  upon  these  impressions,  and  yet  in  one  case 
an  action  will  not  lie,  while  in  the  other,  damages  may 
be  recovered.  The  right  of  reliance  is  wanting  in  the 
one  and  present  in  the  other.  The  cases  in  which  the 
silence  of  one  person  constitutes  a  fraud  upon  an- 
other is  considered  elsewhere,**  and  the  rest  of  this 
chapter  is  devoted  to  the  consideration  of  representa- 
tions by  verbal  statements. 

remote,  but    uncertain    and    complicated From    necessity 

a  large  share  of  them  must  be  left  to  the  Jurisdiction  of  public 
opinion,  Individual  conscience,  and  finally  to  the  retributions  of 
another  world.  There  must  somewhere  be  fixed  a  limit  between 
the  near  and  remote,  direct  and  Indirect  consequences,  beyond 
which  the  law  will  not  take  cognizance  of  them.  And  in  this 
case,  we  are  satisfied  that  one  of  the  prescribed  limits  Is  this: 
that  the  false  and  fraudulent  representations  must  have  been  in- 
tended to  be  acted  on.  In  a  matter  affecting  himself,  by  the  party 
who  seeks  redress  for  consequential  injuries.  If  this  limit  is  to 
be  exceeded.  It  must  be  the  work  of  the  legislature:  Wells  y.  Cook, 
16  Ohio  St.  67,  88  Am.  Dec.  436.  See  monographic  note,  88  Am. 
Dec.  442-445. 

62  Bartholomew  y.  Bently,  15  Ohio,  659,  45  Am.  Dec.  596;  West- 
ervelt  v.  Demarest,  46  N.  J.  L.  37,  50  Am.  Rep.  400;  Reid  y.  Cowdu- 
roy,  79  Iowa,  169,  18  Am.  St.  Rep.  359,  44  N.  W.  351;  Mooney  y. 
Dayls,  75  Mich.  188,  13  Am.  St.  Rep.  425,  42  N.  W.  802;  Oainesvllle 
Nat  Bank  y.  Bamberger,  77  Tex.  48,  19  Am.  St.  Rep.  738*  13  S. 
W.  959;  Nash  y.  Minnesota  Title  etc.  Co.,  159  Mass.  437,  34  N.  E. 
625;  Trimble  y.  Reid,  97  Ky.  713,  31  8.  W.  861;  Eaton  v.  Arery,  83  N. 
Y.  31,  38  Am.  Dec.  389;  Silberman  y.  Munroe,  104  Mich.  352,  62  N. 
W.  555.    See  Hadcock  y.  Osmer,  153  N.  T.  604  47  N.  E.  923. 

53  Hubbard  v.  Weare,  79  Iowa,  678,  44  N.  W.  914. 

54  Ante,  sec.  733. 
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Lastly,  the  right  to  rely  depends  upon  the  matter 
contained  in  the  statements.    Thus,  under  the  usual 
and  ordinary  circumstances,  it  is  only  statements  of 
fact  which  may  be  relied  upon.      The  legal  duty  of 
speaking  the  truth  ordinarily  arises  only  when  the 
statements  made  are  statements  of  fact.    Statement*^ 
of  the  law,  of  opinion  and  promises  may  usually  be 
false  without  constituting  a  breach  of  a  legal  duty. 
And  one  has  not  always  the  right  to  rely  upon  state- 
ments of  fact 

§  726.    Right  to  Rely  Continued— Negligence  of  the 

One  Relying. — It  has  been  said  that  he  must  not  bo 
guilty  of  negligence  in  relying  on  them,  but  must  take 
due  care  to  inform  himself  as  to  the  actual  state  of 
facts."  But  what  will  constitute  negligence  and 
want  of  due  care  has  not  been  accurately  determined. 
Perhaps  as  clear  a  statement  as  can  be  found  is 
found  in  a  late  opinion  by  Justice  Knowlton,  of  Mas- 
sachusetts. ^^It  has  often  been  held,  in  general 
terms,  that  one  bargaining  with  another  must  use 
reasonable  diligence  to  discover  for  himself  facts  ob- 
vious to  an  ordinary  observer,  of  which  the  means  of 
knowledge  are  equally  available  to  both  parties.  •  If 
he  fails  to  do  this,  he  cannot  maintain  an  action  of 
deceit  for  the  misrepresentation  of  them."**  And 
two  cases  are  cited  as  illustrations:  One  in  which  re- 
covery was  allowed  for  false  statements  of  matters 

66  Handy  v.  Waldron,  18  R.  I.  567,  49  Am.  St.  Rep.  7W.  29  Atl. 
143:  Hoist  V.  Stewart,  161  Mass.  516,  42  Am.  St  Rep.  443,  37  N.  B. 
775;  Sutton  v.  Morgan,  158  Pa.  St  204,  38  Am.  St  Rep.  84,  27  AtL 
894. 

66  Hoist  y.  Stewart,  161  Mass.  516-522,  42  Am.  St  Rep.  445,  37 
N.  E.  755.  "But  in  the  application  of  this  rule,  the  circumstances 
of  each  case  should  be  considered  to  determine  whether  the  plain- 
tiff has  l)een  guilty  of  such  Inexcusable  negligence  as  should  pre- 
clude him,  under  a  general  rule  of  public  policy,  from  haying  a 
remedy  against  one  who  has  fraudulently  abused  his  confidence^': 
Id. 
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of  record,*'^  and  the  other  in  which  an  action  was  held 
to  lie  for  a  representation  as  to  the  number  of  yards 
of  carpet  upon  a  floor  to  which  the  purchaser  had  ac- 
cess for  measurement,*^®  Of  course,  where  the  per- 
son relying  upon  statements  is  not  in  a  position  to 
ascertain  their  truth  or  falsity,  or  when  the  one  mak- 
ing them  is  in  a  greatly  better  position  to  know,  re- 
liance may  of  right  be  placed  therein.*^® 

§  727.    Right  to  Rely  Continued— Conduct  of  Person 

Deceiving  as  Affecting. — Likewise,  one  cannot  com- 
plain of  the  fact  that  another  has  relied  upon  his 
misrepresentations  when  he  has  put  forth  efforts  to 
prevent  such  other  from  inquiring  and  informing 
himself  as  to  frustrate  any  attempts  to  ascertain  the 
truth.®^    Thus,  asking  that  the  purchaser  of  stock  do 

57  Orlmes  y.  Kimball,  8  Allen  518,  523.  See  sec.  738,  post,  in 
Sales  of  Real  Estate. 

68  Lewis  Y.  JeweU,  151  Mass.  345,  21  Am.  St  Rep.  454,  24  N.  B. 
54. 

B9  Hoist  Y.  Stewart,  161  Mass.  516,  42  Am.  St  Rep.  443,  37  N. 
E.  755;  Handy  y.  Waldron,  IB  R.  I.  567,  49  Am.  St  Rep.  794,  29 
Atl.  143;  Gressler  y.  Rees,  27  Neb.  515,  20  Am.  St  Rep.  691,  43  N. 
W.  363;  McKlnnon  y.  Vollmar,  75  Wis.  82,  17  Am.  St  Rep.  178, 
43  N.  W.  800;  CJottrill  y.  Knim,  100  Mo.  397.  18  Am.  St  Rep.  549. 
13  S.  W.  753.  •'Where  the  representations  relate  to  a  material  fact 
within  the  knowledge  of  the  person  making  them,  or  which  he  as- 
sumes to  assert  from  personal  knowledge,  and  with  respect  to 
which  the  person  to  whom  the  representations  are  made  has  not 
the  present  opportunity  to  test  or  Yerify,  the  latter  has  the  right 
to  rely  upon  such  representations,  and  In  the  absence  of  facts  ap- 
parent to  reasonably  arouse  suspicion  and  throw  doubt  upon  the 
truth  of  the  statements,  he  Is  not  bound  to  go  further  and  make 
Inquiries  in  respect  thereor*:  Endsley  y.  Johns,  120  111.  469,  60 
Am.  Rep.  572,  12  N.  E.  247;  Gamp  y.  Camp,  2  Ala.  632,  36  Am. 
Dec.  423. 

60  Stewart  y.  Stearns,  63  N.  H.  99,  56  Am.  Rep.  496;  Chrysler 
Y.  Canaday,  90  N.  Y.  272,  43  Am.  Rep.  166;  Kenner  y.  Harding,  85 
111.  264,  28  Am.  Rep.  615;  Brotherton  Y.  Reynolds,  164  Pa.  St  134, 
30  Atl.  234;  Hanscom  y.  DruUard,  79  Cal.  234.  21  Pac.  736;  Ny- 
sewander  y.  Lowmao,  124  Ind.  585,  24  N.  E.  355;  Casterhols  y. 
Heller,  82  Wis.  30,  51  N.  W.  432;  Campbell  y.  HiUman,  15  B.  Mon. 
508,  61  Am.  Dec.  195,  Harris*  y.  MulUns,  32  Ga.  704,  79  Am.  Dec 
320. 
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not  investigate  its  security  because  of  the  seller's 
desire  to  keep  his  intended  sale  from  the  knowledge 
of  other  stockholders,*^  showing  a  purchaser  of  tim- 
ber through  thickly-wooded  portions  of  a  tract  and 
stating  that  such  parts  were  a  fair  average  of  the 
whole,^  and  the  employment  of  apparently  disin- 
terested confederates,®*  are  instances  of  artifices 
which  have  been  employed  to  aid  misrepresentations. 

§  728.    Right  to  Rely  Continued— Where  Confidential 
or  Fiduciary  Relation  Sustained.— Again,  the  principle 

is  w^ell  established  that  one  who  occupies  a  fiduciary 
or  confidential  relation  toward  another  is  in  duty 
bound  to  speak  the  truth  in  all  matters  concerning 
transactions  between  them.®*  The  moral  principle 
underlying  this  rule  applies  as  well  to  instances  in 
which  confidence  or  trust  is  placed  in  one  by  another 
from  necessity,®*  and  where  confidence  is  known  to 
be  reposed  in  one's  statements,  although  no  technical 
confidential  relation  exists,®®  as  to  the  true  fiduciary 
relations  recognized  in  law  as  such.  Thus  two  chil- 
dren who  have  been  cared  for  by  an  aunt,  and  whose 
affection  she  possessed,  are  not  negligent  in  failiujir 
to  read  a  deed  of  their  property  to  her  which  she  and 
her  attorney  represent  to  be  merely  a  power  of  at- 
torney for  the  collection  of  rents.®^ 

61  Nysewander  v.  Lowman,  124  Ind.  585,  24  N.  B.  855. 

62  Brotherton  t.  Reynolds,  164  Pa.  St.  134,  30  Atl.  284. 

63  Chrysler  v.  Canaday,  90  N.  T.  272,  43  Am.  Rep.  109. 

64  See  c.  9. 

05  At  wood  y  Chapman,  68  Me.  88,  28  Am.  Rep.  5;  Endftley  v. 
Johns,  120  111.  469,  60  Am.  Rep.  572,  12  N.  E.  247;  Picard  v.  Mc- 
cormick, 11  Mich.  68. 

06  Smith  V.  Smith,  134  N.  Y.  62,  30  Am.  St  Rep.  617,  31  N.  E. 
258;  Bean  v.  Herrlck,  12  Me.  262,  28  Am.  Dec.  176;  Kilgore  v. 
Bruce,  166  Mass.  136,  44  N.  E.  108;  Eaton  v.  Winnie,  20  Mich.  156, 
4  Am.  Rep.  377. 

07  Smith  V.  Smith,  134  N.  Y.  62,  80  Am.  St  Rep.  617,  81  N.  E. 
2o8. 
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§  729.    Right  to  Rely  Continued— Failure  to  Make 

Personal  Investigation. — Further  than  this^  many  cases 
have  almost  repudiated  the  doctrine  that  it  is  negli- 
gent to  fail  to  make  personal  investigations,  and  such 
courts  hold  that  when  positive  assertions  of  fact  as 
upon  personal  knowledge  may  be  relied  upon  by 
those  to  whom  they  are  made  for  the  purpose  of  in- 
ducing action,  and  such  reliance  will  not  be  consid- 
ered negligence.^  These  cases  are  for  the  most  part 
late  ones,  and  represent  a*  decided  departure  from 
the  early  stringent  rule.^  The  reason  assigned  for 
such  doctrine  is  that  negligence  has  no  place  in  fraud. 
If  one  makes  a  positive  statement  of  fact,  with  the 
intention  of  causing  another  to  act  in  reliance  upon 
it,  he  cannot  be  heard  to  deny  the  right  of  such  other 
to  so  rely  on  his  representation.  Hence  the  question 
under  the  modern  theory  in  regard  to  statements  of 
fact  is  not  so  much  with  regard  to  the  right  to  rely 
as  concerning  actual  reliance.  The  inference  of  ac- 
tual reliance,  however,  is  subject  to  rebuttal  by  proof 
of  personal  examination,  actual  knowledge,  or  un- 
obstructed opportunity  for  observation.  But  it 
would  undoubtedly  seem  to  be  the  law  that  the  one 
relying  can  be  imprudent  or  careless  in  many  in- 
stances, but  must  so  conduct  himself  as  that  his  re- 
liance to  his  damage  cannot  be  attributable  to  his 
own  conduct.    This  we  consider  later.''^    The  obser- 

68  Lahay  v.  City  Nat  Bank,  15  Colo.  339,  22  Am.  St  Rep.  407, 
25  Pac.  704;  CottriU  T.  Kmm,  100  Mo.  397,  18  Am.  St.  Rep.  649, 
13  S.  W.  753;  Smith  v.  Smith,  134  N.  Y.  62,  30  Am.  St.  Rep.  617. 
81  N.  B.  258:  Llnlngton  v.  Strong,  107  111.  296;  Roberts  v.  French, 
153  Mass.  60,  25  Am.  St  Rep.  611,  26  N.  E.  416;  Wilson  t.  Carpen- 
ter, 91  Va.  183,  50  Am.  St  Rep.  824,  21  S.  B.  243;  Olcott  r.  Bol- 
ton, 50  Neb.  779;  Barndt  v.  Frederick,  78  Wis.  1,  47  N.  W.  6. 

69  "Recent  authority  has  gone  far  toward  settling  the  matter 
right  In  principle;  the  proposition  has  now  become  very  widely 
accepted  at  law  as  well  as  in  equity,  at  least  as  general  doctrine 
that  a  man  may  act  upon  a  positive  representation  of  fact  notwith- 
standing the  fact  that  the  means  of  knowledge  were  specially 
open  to  him":*  Blgelow  on  Fraud. 

70  See  sec.  732,  post. 
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vation  may  be  made  as  to  the  authorities  supporting 
the  rules  stated  in  this  section  that  it  will  be  found 
upon  investigation  that  the  complaining  persons  in 
the  cases  sustaining  the  rule  were  justified  in  their 
conduct  in  relying  upon  the  representations. 

§  730.    False  Representation  Must  be  Material.— The 

rule  is  so  familiar  and  fundamental  that  the  repre- 
sentation claimed  to  be  false  must  be  material  in  the 
transaction^  that  its  bare  statement  in  thi«  connec- 
tion is  all  that  need  be  made.  The  false  representa- 
tions must  be  of  material  facts  calculated  to  deceive 
and  induce  one  to  rely  and  act  upon  the  same.^* 
Representations  as  to  matters  which  are  merely  col- 
lateral, and  do  not  constitute  essential  elements  in 
the  transaction  are  not  sufficient.''*  The  represen- 
tation need  not  be  the  sole  inducement  to  the  person 
acting  thereon.'''  A  representation  as  to  the  price 
paid  for  land  where  complaint  is  made  of  fraud  in 
the  sale  of  land/*  or  representations  as  to  matters 
of  a  purely  collateral  character,*"*  are  not  material 
misrepresentations.  But  representations  as  to  the 
condition  or  quality  of  property,''®  or  a  statement 
that  a  certain  man  of  means  and  character  is  a  mem- 
ber of  a  company  made  to  induce  another  to  sub- 
scribe to  the  capital  stock,''''  or  representations  to  the 

71  Crocker  y.  Manley,  164  III..  282,  56  Am.  St  Rep.  196,  45  N.  B. 
577;  Pennsylvania  Ins.  Co.  y.  Crane,  134  -Mass.  56.  45  Am.  Rep. 
282;Heddiny.  Day!8,lS6  Mass.  229,  49  Am.  Rep.  25;  Da  we  v.  Mor- 
ris, 149  Mass.  188,  14  Am.  St  Rep.  404,  21  N.  E.  318;  Lebby  y. 
Ahrens,  26  S.  C.  275,  2  S.  B.  387;  Williams  y.  McFadden,  23  Fla. 
143,  11  Am.  St  Rep.  345,  1  Soutli.  618;  Sniyely  y.  Meixsell,  97  IIL 
App.  365. 

72  Heddin  y.  Dayis,  snpra. 

73  Morgan  y.  Skiddy,  62  N.  Y.  319;  Hindman  y.  First  Nat  Bank, 
112  Fed.  931. 

74  Hemmer  y.  Cooper,  90  Mass.  (8  Allen)  334. 

75  Heddin  y.  Griffin,  136  Mass.  229,  49  Am.  Rep.  25. 

76  Busternd  y.  Farrington,  36  Minn.  320,  31  N.  W.  360. 

77  Lebby  y.  Ahrens,  26  S.  C.  275,  2  S.  B.  387. 
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effect  that  goods  are  manufactured  in  a  number  of 
places  made  for  the  purpose  of  securing  the  services 
of  a  person  as  an  agent,''®  are  illustrations  of  mate- 
rial representations.  It  does  not  seem  necessary  to 
multiply  illustrations  upon  this  subject,  as  the  ques* 
tion  of  the  materiality  of  a  representation  is  a  ques- 
tion of  fact  dependent  upon  the  particular  circum- 
stances. 

« 

§  731.  Representation  Must  Proximately  C^use  In- 
jury.— ^To  give  rise  to  a  right  of  action  the  false  rep- 
resentation must  be  the  direct  proximate  or  immedi- 
ate cause  of  the  injury.  It  must  be  the  very  ground 
on  which  the  transaction  has  taken  place.'®  The 
same  principle  is  involved  in  the  matter  of  the  re- 
liance upon  the  representations  already  considered.®^ 

§  732.    Party  Complaining   Must  be  Prudent  and 

Cautious. — The  same  general  principle  applies  and 
governs  in  this  class  of  injuries  as  in  other  branches 
of  the  law,  viz.,  the  complaining  party  in  an  action 
of  deceit  must  show  that  he  has  been  prudent  and 
careful,  and  that  he  has  not  been  misled  through  any 
fault  or  neglect  on  his  part.  He  must  show  that  he 
has  not  omitted  to  exercise  ordinary  cai-e  to  guard 
against  deception  and  fraud,  except  where  he  may 
have  been  led  to  do  so  by  the  other  party.*^  This 
finds  frequent  application  in  sales  in  which,  cases  a 
buyer  cannot  complain  of  deception  as  to  the  quality 
of  goods  sold,  where  the  same  are  open  to  his  own  ob- 
servation and  with  ordinary  diligence  and  prudence 
he  could  have  ascertained  it.®*    Where  the  means  of 

78  Porter  v.  Stone,  62  Iowa,  442,  17  N.  W.  654. 

79  Dawe  V.  Morris,  140  Mass.  188,  14  Am.  St  Rep.  404,  21  N.  B. 
313;  Adams  v.  Schlflfer,  11  Colo.  15,  7  Am.  St  Rep.  202,  17  Pac.  21. 

80  Ante,  sees.   726-729. 

81  8chwaBacker  t.  Riddle,  90  III.  343. 

82  Brown  y.  Leacb,  107  Mass.  3G4;  Rockafellow  v.  Baker,  41  Pa. 
St.  310,  80  Am.  Dec.  624. 
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knowledge  are  equally  available  to  both  parties  to 
a  transaction^  or  the  quality  of  property  siild  is  ob- 
vious to  ordinary  intelligence^  or  the  subject  matter 
is  open  to  inspection  to  both  parties^  there  can  be 
no  deception  if  the  injured  party  does  not  avail  him- 
self of  these  opportunities,  or  unless  the  vendor  in 
some  way  throws  the  vendee  off  his  guard,  or  diverts 
him  from  making  such  examination  or  inquiries  as  a 
prudent  man  would  ordinarily  make,^  A  grossly  in- 
adequate price  such  as  to  shock  the  conscience  is  or- 
dinarily suggestive  of  fraud,  giving  rise  to  ground 
for  the  rescission  of  a  contract,  especially  in  a  case 
where  an  ignorant  person,  without  knowledge  of  the 
title  of  his  property  or  its  value,  is  induced  by  false 
representations  to  sell  the  same.®* 

§  733.    Silence— Fraudulent  Concealment— The  ques- 

tion  of  responsibility  of  one  guilty  of  fraudulent  con- 
cealment of  a  material  fact  in  an  action  for  deceit 
is  difficult  of  solution,  because  inquiry  into  the  char- 
acter of  such  conduct  as  fraudulent  acts  has  usually 
been  made  in  courts  of  chancery.  If  the  doctrine  as 
stated  by  Mr.  Pomeroy  be  correct,  there  ought  to  be 
no  doubt  in  the  matter.  He  states  that:  "If  either 
party  to  a  transaction  conceals  some  fact  which  is 
material,  which  is  within  his  own  knowledge,  and 
which  it  is  his  duty  to  disclose,  he  is  guilty  of  actual 
fraud."®*  Actual  fraud  gives  rise  to  a  light  of  action 
in  deceit.  The  opinion  is  expressed  that  the  nondis- 
closure on  the  part  of  a  vendor  of  some  latent  defect 
constitutes  fraud,  which  may  or  may  not,  under  the 
circumstances,  give  rise  to  a  right  of  action  for  deceit.** 

83  Lonj?  V.  Warren,  68  N.  T.  428:  Champion  v.  Woods,  79  Cal. 
17,  12  Am.  St.  Rep.  126,  21  Pac.  534;  Porter  v.  Ftet^'her,  25  Minn. 
493. 

84  Stephens  v.  Ozboume,  107  Tenn.  572,  89  Am.  St  Rep.  957, 
64  S.  W.  902. 

85  2  Pomeroy's  Eqnlty  Jurisprudence,  sec.  901. 

86  Gholson,  J.,  In  Hadley  y.  Clinton  County  lUDpr.  Co.,  13  Ohio 
St.  502,  82  Am.  Dec.  454. 
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In  a  recent  Rhode  Island  decision  the  view  is  expressed 
that  ^'any  fraudulent  misrepresentation  or  device  where- 
by one  person  deceives  another,  who  has  no  means  of 

detecting  the  fraud,  to  his  injury  and  damage,  is  a  suf- 
ficient ground  for  an  action  of  deceit.  Deceit  is  a 
species  of  fraud,  and  consists  of  any  false  representa- 
tion or  contrivance  whereby  one  person  overreaches  and 
misleads  another,  to  his  hurt"  And,  while  the  fraudu- 
lent misrepresentation  relied  upon  usually  consists  of 
statements  made  as  to  material  facts,  cither  verbally 
or  in  writing,  yet  it  may  be  by  conduct  as  well;  and 
hence  it  was  held  that  the  act  of  buying  goods  on 
credit,  intending  not  to  pay  for  them,  is  a  good  basis 
for  an  action  of  deceit,  for  there  is  an  implied  repre- 
sentation by  the  purchaser  of  an  intention  not  to 
pay.®^  And  so  is  the  right  to  sue  in  tort  for  the 
fraud  recognized  where  in  the  sale  of  a  horse  the  ven- 
dor conceals  the  fact  well  known  to  him  that  the  ani- 
mal is  unsound  in  certain  respects,  and  gives  evasive 
and  artful  answers  to  inquiries.®® 

Concealment  is  fraudulent  when  the  party  is  brought 
into  such  relations,  usually  and  perhaps  invariably  con- 
tractual, that  it  becomes  his  duty  to  communicate,  some 
material  fact  involved  in  the  transaction  to  another  per- 
son with  whom  he  is  dealing.  It  is  classed  aa  one  of  the 
divisions  of  actual  fraud,  upon  the  theory  that  the  duty 
to  disclose  material  facts,  like  reckless  and  careless  con- 
duct, supplies  the  fraudulent  intent.®®  If  such  con- 
cealment is  accompanied  by  words  or  acts  in  direct  aid 
thereof,    it    makes    a   stronger    case    of    fraudulent 

87  Swift  r.  Rounds,  19  R.  I.  627,  61  Am.  St.  Rep.  791,  85  Atl. 
40.  Concealment  of  flnanclal  condition  need  not  be  willful  nor  in- 
tentional to  be  fraud;  2^Iooney  t.  Davis,  75  Mich.  188,  13  Am.  St. 
Rep.  425,  42  N.  W.  802. 

88  Croyle  v.  Moses,  90  Pa,  St.  250,  35  Am.  Rep.  654;  Kenner  ▼. 
Harding,  85  111.  264,  28  Am.  Rep.  615  (In  this  case  the  action  was 
for  breach  of  warranty,  and  for  fraud  and  deceit). 

80  See  2  Pomeroy's  Equity  Jurisprudence,  sees.  001,  902. 
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concealment.®^  Concealments  occur  mainly  when 
there  has  been  contractual  relations  between  parties^ 
and  the  remedy  most  effectual  in  such  cases  is  a  rescis- 
sion of  the  contract  restoring  the  parties  to  their  former 
position.  Or,  again,  the  one  who  suffers  on  account  of 
the  concealment  may  stand  by  the  contract,  if  a  sale, 
and  recoup  whatever  damages  he  may  have  suffered  on 
account  of  the  fraudulent  concealment,  which  is  tanta- 
mount to  an  action  of  fraud. 

We  believe  the  doctrine  in  the  Bhode  Island  case 
suprQy  to  be  sound,  but  of  infrequent  and  inadequate 
application  from  a  remedial  standpoint.  This  is 
strongly  illustrated  by  the  following  quotation,  which 
very  well  displays  the  proper  conception  of  the  funda- 
mental substantive  principles  of  this  kind  of  fraud,  and 
the  remedy  usually  adopted.  Says  one  court :  "Nearly 
allied  to  the  fraud  which  is  perpetrated  by  suggestlc 
faUi  is  that  which  is  inferable  from  suppressio  veri.  To 
constitute  the  latter,  there  must  be  a  suppression  of 
facts,  which  one  party  is  under  a  legal  or  equitable  ob- 
ligation to  communicate,  and  in  respect  to  which  he 
cannot  be  innocently  silent;  because  the  other  has  a 
right,  not  merely  in  foro  conacientiay  but  juris  et  de  jure^ 
to  know.  Where  there  is  a  peculiar  relation  of  a 
confidential  and  fiduciary  character,  as  principal  and 
agent,  trustee  and  cestui  que  trusty  to  prevent  the  un- 
due advantage  which  the  situation  of  one  of  the  par- 
ties gives  him  over  the  other,  the  law  requires  the  ut- 
most degree  of  good  faith  in  all  transactions  between 
them.  If,  in  such  case,  there  is  any  misrepresenta- 
tion, or  concealment  of  any  material  fact,  or  any  just 
suspicion  of  artifice,  or  undue  influence,  courts  of 
equity  will  interpose,  and  pronounce  the  transaction 
void,  and,  as  far  as  possible,  restore  the  parties  to 
their  original  rights.^*** 

90  Swift  V.  Rounds,  19  R.  I.  527,  fll  Am.  St.  Rep.  791.  35  Atl.  45. 

91  Collier,  G.  J.,  in  Juzan  y.  Toulmin,  9  Ala.  662,  44  Am.  Dec. 
44ii. 
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The  rule  is  said  to  be  well  settled  that  a  lessor  who 
leases  premises  with  knowledge  of  defects  in  the 
the  premises  which  are  not  discoverable  by  the  ten- 
ant, and  which  will  imperil  his  person  or  property,  a 
liability  arises  from  the  fraudulent  concealment  of 
such  defects;  that  the  terms,  fraud,  fraudulent  con- 
cealment, constructive  fraud  and  deceit  are  synony- 
mous.®** 

§  734.    Representations  as  to  Matters  of  Opinion.— 

The  general  rule  has  been  said  to  be  that  fraudulent 
misrepresentations  must  be  as  to  matters  of  fact  and 
mu^  not  be  expressions  of  opinion.  In  the  main  it  is  a 
true  rule.  There  is  no  right  generally  to  rely  upon 
opinions  of  those  with  whom  one  deals.^  Many  things 
conspire  to  render  opinions  unreliable  as  proof  of  the 
existence  of  the  matters  concerning  which  they  are  held. 
They  are  invariably  partial  and  colored  by  the  interests 
of  the  one  expressing  them.  They  are  affected  by  the 
circumstances  under  which  they  are  formed,  and 
scarcely  any  two  persons  hold  exactly  the  same  opinion 
about  the  same  matter.  Indeed,  an  expressed  opinion 
does  not  pretend  to  be  an  assertion  of  the  truth  of  the 
matter  concerned  but  merely  a  belief  in  its  truth. 
Hence  the  rule  that  they  are  not  to  be  relied  upon.®* 

©la  Shinkle,  Wilson  Sc  Krei0  Co.  v.  Blrney  Sc  Seymour,  68  Ohio 
St.  328  (opinion) ;  Jaff«  y.  Hartean^  56  N.  Y.  396,  15  Am.  Rep.  438. 

92  Medbury  y.  Watson,  6  Met  246,  ^  Am.  Dec.  726;  Elerlck  v. 
Held,  54  Kan.  579,  38  Pac.  814;  Scrogglna  t.  Wood,  87  Iowa,  500, 
85  N.  W.  437;  Holton  v.  Noble,  83  Cal.  7,  23  Pac.  58;  Mumford  v.  Tol- 
man,  157  111.  258,  41  N.  B.  617;  Williams  v.  McPadden,  23  Fla.  143, 
11  Am.  St  Rep.  345,  1  South.  618;  Gordon  v.  Parmelee,  2  Allen, 
212;  Parker  v.  Moulton,  114  Mass.  90,  19  Am.  Rep.  315;  Hickey  v. 
Morrell,  102  N.  Y.  454.  55  Am.  Rep.  824,  7  N.  E.  321;  Thompson  v. 
Phoenix  Ina.  Co,,  76  Me.  55,  46  Am.  Rep.  367. 

93  **When  a  seller  asserts  the  existence  of  a  fact,  there  is  no 
room  for  the  exercise  of  Judgment,  observation  and  memory  being 
the  only  faculties  employed.  A  mieetatement  by  him  can  be 
easily  detected.  The  law  permits  a  purchaser  to  rely  on  such  state- 
ments, for  the  reason  that  the  existence  or  nonexistence  of  the  al- 
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But  circumstauces  may  exist  which  give  a  right  to  rely 
upon  opinions  expressed  by  others,  and  when  such  right 
is  to  be  found  a  knowingly  false  expression  of  opinion 
will  be  deemed  fraudulent  and  give  rise  to  an  action  of 
deceit.  The  rule  that  an  expression  of  opinion  is  fraud- 
ulent applies  "only  when  the  opinion  stands  by  itself, 
and  is  intended  to  be  taken  as  distinct  from  anything 
else,"^  When  an  opinion  has  been  expressed  as  to  a 
material  matter,  this  can  be  considered  no  more  than 
a  personal  conjecture,  and  hence  puts  the  one  to  whom 
it  is  made  ui)on  his  guard.  He  cannot  take  it  to  be  true, 
but  has  the  duty  of  making  an  investigation  for  him- 
self.^ But  when  such  opinion  is  accompanied  with  an 
effort  to  induce  the  one  to  whom  it  is  expressed  to  fore- 
go such  examination,  the  opinion  may  be  relied  upon.®* 
Or  where  an  opinion  is  designedly  false,  and  the  one 
making  the  representation  has  superior  knowledge,  it 
will  become  actionable  fraud.^  Every  opinion  should 
be  presumed  to  be  tinged  by  personal  interest,  and 
hence  one  who  receives  them  is  bound  to  look  out  for 
the  natural  exaggeration  incident  to  such  interest.  But 
where  opinions  are  expressed  by  apparently  disinter- 
ested third  persons  for  the  purpose  of  inducing  one  to 

leged  facts,  being  easily  susceptible  of  proof,  furnish  a  test  of  the 
good  faith  of  the  seller.  On  the  contrary,  human  opinion  is  so 
various  and  discordant,  and  what  it  reaUy  is  Is  so  dl£Qcult  of  proof, 
that  the  law  permfts  great  latitude  of  statements  which  are  prop- 
erly traceable  to  it  We  do  not  mean  to  say  that  there  are  not 
statements  professedly  of  opinion  as  to  the  number  of  certain 
things  sold,  which  when  grossly  erroneous  would  repel  the  con- 
clusion that  it  was  a  matter  of  opinion  and  would  amount  to  a 
statement  of  fact":  Williams  v.  ficFadden,  23  Fla.  143,  11  Am.  St 
Rep.. 345,  1  South.  618. 

94  Hlckey  v.  Morrell,  102  N.  Y.  454,  55  Am.  Rep.  824,  7  N.  R  321. 

•s  Thompson  y.  Phoenix  Ins.  Co.,  75  Me.  55,  46  Am.  Rep.  337; 
Gordon  v.  Parmelee,  2  Allen,  212;  Parker  y.  Moulton,  114  Mass. 
99,  19  Am.  Rep.  315;  Elerick  y.  Reid,  54  Kan.  679,  38  Pac.  814. 

96  Parker  v.  Moulton,  114  Mass.  99,  19  Am.  Rep.  315. 

97  Sniyely  y.  Meixsell,  97  111.  App.  365;  Ck>Uins  y.  Jackson,  54 
Mich.  186,  19  N.  W.  947. 
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act  upon  them,  and  such  opinions  are  knowingly  false^ 
it  has  been  held  that  an  action  for  deceit  will  lie. 
They  throw  one  off  his  guard  and  may  well  be  right- 
fully relied  upon.***  Again,  when  an  actual  relation  of 
confidence  exists  between  two  persons,  the  one  in  whom 
the  trust  is  placed  is  bound  to  keep  his  opinions  within 
reasonable  limits.®* 

Difficulty  is  frequently  experienced  in  determining 
when  a  statement  is  one  of  fact  or  merely  one  of  opinion. 
The  mode  of  expression,  the  ability  of  the  party  making 
the  statement  to  know  the  truth,  and  the  circumstances 
of  the  particular  case  must  be  taken  into  considera- 
tion." ^^It  is  often  impossible  to  determine,  as  a  mat- 
ter of  law,  whether  a  statement  is  a  representation  of 
fact,  which  the  defendant  intended  should  be  under- 
stood as  true  of  his  own  knowledge,  or  an  expression  of 
opinion.  That  will  depend  upon  the  nature  of  the  rep- 
resentation, the  meaning  of  the  language  used,  as  ap- 
plied to  the  subject  matter,  and  as  interpreted  by  the 
surrounding  circumstances  in  each  case.  The  question 
is  generally  to  be  submitted  to  the  jury."***  A  state- 
ment may  be  made  as  of  a  fact  when  the  circumstances 
and  matter  concerned  all  indicate  that  the  statement 
can  be  nothing  more  than  opinion.  In  such  case  no  de- 
ceit can  be  based  thereon.  For  instance,  the  bounda- 
ries of  land  may  be  known  by  all  parties  to  be  indefi- 
nitely located  and  at  such  a  time  an  expression  indicat- 
ing the  situation  of  one  line  will  be  held  to  be  merely 
an  opinion.***  So  representations  as  to  speed  of  a  horse 
when  not  coupled  with  assertions  of  personal  knowl- 
edge, but  with  a  true  statement  of  a  former  employment 

98  Medbury  ▼.  Watson,  «  Met.  246,  39  Am.  Dec.  726,  Kenner  v. 
Harding,  85  111.  274,  28  Am.  Rep.  615;  Brown  v.  Castles,  11  Cush. 
S59. 

09  Fisher  t.  Budlong,  10  R.  I.  525;  Smith  v.  Patterson,  33  Ohio 
St.  70. 

100  Stnbbs  ▼.  Johnson.  127  Mass.  219. 

101  Foster  v.  Kennedy's  Admr.,  38  Ala.  3o0,  81  Am.  Dec.  50. 
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of  the  horse  ''can  only  be  regarded  as  the  expression  of 
a  strong  belief  in  the  truth  of  the  representation."*®* 
Again,  statements  as  to  credit  or  insolvency  of  others 
have  been  held  to  be  but  opinions  founded  upon  reason- 
able grounds.*^  On  the  other  hand,  a  representation 
in  the  form  of  an  opinion  may  carry  with  it  an  implied 
assertion  of  the  truth  of  facts  from  which  the  opinion 
has  been  formed.  When  such  is  the  case,  and  these 
facts  are  false  to  the  knowledge  of  the  person  making 
the  statement,  it  may  be  made  the  basis  of  an  action 
for  fraud.  Thus  the  opinion  as  to  a  third  person's 
credit  may  imply  a  knowledge  of  facts  upon  which  such 
an  opinion  may  be  reasonably  founded.*^  But  whether 
representations  as  to  credit  and  solvejicy  are  as  to  fact 
or  opinion  is  a  question  for  the  jury.*®* 

§  735.  Misrepresentations. as  to  the  Law.— The  gen- 
eral doctrine  is  well  settled  that  misrepresentations  as 
to  what  the  law  governing  the  rights  of  parties  inter- 
ested in  a  given  transaction  is,  do  not  constitute  fraud- 
ulent representations  or  furnish  ground  for  an  action 
of  deceit.  This  is  especially  true  where  there  are  no 
confidential  relations  between  the  parties.    The  reason 

102  Oummlngs  v.  Cass,  52  N.  J.  L.  77,  18  Atl.  072.  ''Express 
words  of  affirmation  of  personal  knowledge  may  be  nnlllfled  by  the 
nature  of  the  facts  concerning  which  the  representations  were 
jnade." 

103  Cowley  v.  Smith,  40  N.  J.  L.  380,  50  Am.  Rep.  432;  Belcher 
T.  Costello,  122  Mass.  189. 

104  "A  representation  that  a  note  is  as  good  as  gold  may  be 
founded  on  an  absolute  personal  knowledge  of  the  maker^s  finan- 
cial ability.  The  known  facts  upon  which  financial  responsibility 
depends  may  be  so  clear  and  cogent  as  to  make  the  consequent 
conclusion  which  ordinarily  would  be  a  matter  of  opinion,  a  matter 
of  moral  certainty  which  can  properly  be  called  knowledge":  Andrew 
Y.  Jackson,  168  Mass.  ^6,  60  Am.  St.  Rep.  390,  47  N.  E.  412.  See 
Dickey  V.  Morrell,  102  N.  Y.  454,  55  Am.  Rep.  824;  Homer  v. 
Perkins.  124  Mass.  431,  26  Am.  Rep.  677;  Zabriskie  y.  Smith,  13  N. 
Y.  322,  64  Am.  Dec.  551. 

105  Homer  v.  Perkins,  124  Mass.  431,  26  Am.  Rep.  677. 
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or  foundation  principle  for  this  rule  is  that  the  truth 
or  falsehood  of  such  representations  can  be  tested  by 
ordinary  vigilance  and  attention ;  furthermore  they  are 
to  be  regarded  and  understood  as  mere  opinion  in  re- 
gard to  the  law.*^  For  example^  a  representation  that 
a  vendor's  wife  is  entitled  ui)on  his  death  to  dower  in 
lands  only  of  which  he  died  seised  and  i)ossessedy  and 
not  in  lands  sold  and  conveyed  during  coverture/^''  or 
representation  of  the  l^al  rights  of  an  insured  under 
an  insurance  policy  in  case  of  loss^  to  effect  an  adjust- 
ment/^® or  declarations  by  an  insurance  agent  that 
nonoccupancy  of  a  building  renders  the  policy  void,*^ 
are  illustrative  of  the  application  of  the  rule. 

It  is  held,  however,  that  if  a  person  who  with  knowl- 
edge of  the  law  deceives  another  whom  he  knows  to  be 
ignorant,  it  is  fraud,^*®  esx)ecially  in  the  case  of  an  at- 
torney through  whose  misrepresentations  as  to  the  law 
another  is  misled  actionable  fraud  exists.^^^  Where- 
ever  there  is  a  fiduciary  or  confidential  relation  existing 

106  Fish  V.  Clelland,  33  111.  243;  Upton  v.  Trlbilcock,  91  U.  S.  50.; 
Martin  v.  Wharton,  38  Ala.  637;  Gormeley  v.  Gymnastic  Assn., 
56  Wis.  350,  13  N.  W.  242.  "Misrepresentations  touching  a  party's 
legal  rights  will  generally  afford  no  sufficient  reason  on  which  to 
avoid  a  contract  Such  representations,  however  erroneous  and 
strongly  asserted,  are  to  be  treated,  when  made  to  a  party  free  to 
inform  himself  of  his  legal  rights,  as  mere  statements  of  opinion. 
The  exceptions  to  the  operation  of  this  rule  are  cases  in 
which  some  fiduciary  relation  is  found  to  exist  or  such  drcum- 
stances  as  show  a  confidential  relation  which  gives  the  injured 
party  good  right  to  rely  upon  such  representations,  and  he  does 
80  to  his  injury":  Insurance  Oo.  v.  Reed,  33  Ohio  St.  283,  294. 
"Misrepresentations  as  to  the  legal  effect  of  a  written  instrument 
do  not  cooistitnte  fraud":  Olodfelter  v.  Hulett,  72  Ind.  137.  Rep- 
resentations made  by  an  agent  of  an  adverse  interest  as  to  what 
the  law  will  or  will  not  do,  or  will  not  permit  to  be  done:  Thomp* 
«on  Y.  Phoenix  Ins.  Co.,  75  Me.  55,  46  Am.  Rep.  357. 

107  Martin  v.  Wharton,  38  Ala.  637. 

108  Insurance  Go.  v.  Reed,  33  Ohio  St  283. 

109  Thompson  v.  Phoenix  Ins.  Co.,  75  Me.  55,  46  Am.  Rep.  357. 

110  Jordan  y.  Stevens,  51  Me.  78,  81  Am.  Dec.  556. 

111  Kinney  v.  Dodge,  101  Ind.  573. 

Torts,  Vol.  11—88 
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between  parties/**  or  where  one  of  them  with  superior 
means  of  information  and  having  a  knowledge  of  the 
law,  obtains  an  unconscionable  advantage  over  another 
who  is  ignorant,  and  has  not  been  in  a  position  to  be- 
come informed,  then  misrepresentations  of  law  be- 
come actionable.*** 

§  736.    Fraudulent  Promises.— The  test  of  deception 

is  a  misrepresentation  of  an  existing  or  past  fact  or 
transaction.  An  engagement  or  promise  to  be  ful- 
filled in  the  future  is  not  a  representation.  A  promise^ 
though  fraudulently  made  and  with  no  intention  of 
performing  the  same,  ordinarily  and  in  the  absence  of 
peculiar  circumstances  rendering  it  otherwise,  is  not 
actionable.  A  promise  to  perform  an  act,  though  ac- 
companied at  the  time  with  an  intention  not  to  perform, 
is  not  such  a  representation  as  is  ground  for  an  action 
at  law.*** 

There  are  circumstances  in  which  the  fraudulent 
promise,  or  the  promise  with  no  intention  to  fulfill  or 
perform  the  same,  may  constitute  the  device  or  medium 
through  which  a  fraud  is  committed.  This  principle  is 
clearly  recognized  and  applied  where  a  contract  or  a 
sale  is  superinduced  by  a  fraudulent  promise,  in  which 
case  the  deceitful  promise  constitutes  such  fraud,  it  is 
said,  as  will  avoid  the  contract.***    Promises  made  by 

112  Champion  v.  Woods,  79  Cal.  17.  12  Am,  St.  Rep.  126,  21  Pac. 
534;  Insurance  Ck>.  t.  Reed,  83  Ohio  St.  283  (dictum  in  opinion,  p. 
294). 

lis  Champion  v.  Woods,  supra. 

114  People  T.  Healy,  128  111.  9,  15  Am.  St  Rep.  90,  20  N.  B.  692. 
"An  engagement  or  promise  to  be  fulfilled  In  the  future  Is  not  a 
representation":  Ansley  t.  Bank,  113  Ala.  467,  59  Am.  St  Rep.  122, 
21  South.  59.  Promises  ordinarily  not  fraud;  Chicago  etc.  Ry.  Co. 
V.  Fitterlngton,  84  Tex.  218,  31  Am.  St  Rep.  39,  19  S.  W.  472; 
Adams  v.  Schiffer,  11  Colo.  15,  17  Am.  St  Rep.  202,  17  Pac.  21; 
Murray  t.  Smith,  42  111.  App.  548. 

lis  Ansley  t.  Bank  of  Piedmont,  113  Ala.  467,  59  Am.  St  Rep. 
122,  21  South.  59;  Sweet  y.  Kimball,  166  Mass.  332,  55  Am.  St  Rep. 
406,  44  N.  E.  243;  Chicago  etc.  Ry.  Co.  v.  Tltterington,  84  Tex.  218, 
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one  possessed  of  superior  knowledge  on  a  subject  made 
with  intent  to  deceive  are  regarded  as  fraudulent.*** 
A  promise  made  to  induce  another  to  come  into  the 
state  where  he  is  arrested  gives  rise  to  a  right  of  ac- 
tion.**^ It  is  said  that  the  breach  of  a  promise  con- 
tractual in  it«  nature,  or  of  an  engagement,  which  will 
support  a  claim  for  recoupment  or  seto£F,  must  be  one 
capable  of  enforcement.**®  A  promise  to  pay  money,*** 
or  that  a  dam  will  always  in  the  future  continue  to  fur- 
nish sufficient  power,**®  or  a  promissory  statement  that 
one  will  in  the  future  sell  goods  at  a  particular  price 
and  time,  or  will  pay  money,  or  the  like,***  are  illustra- 
tions of  promises  which  are  not  actionable. 

§  737.    False  Statements  to  Mercantile  Agencies.— 

Mercantile  agencies  in  the  commercial  world  have  come 
to  be  such  a  recognized  agency  in  the  modem  conduct 
of  business  that  courts  take  judicial  notice  that  their 
function  is  to  collect  information  concerning  the  finan- 
cial condition  of  persons  in  business  and  communicate 
the  same  to  business  men,  on  application.***  Leading 
up  to  the  rule  of  responsibility  for  false  statements 
made  by  merchants  to  such  agencies,  the  legal  e£Fect 

31  Am.  St  Rep.  39,  19  S.  W.  472,  and  cases  cited;  Gross  r.  McKee, 
53  Miss.  536;  Dowd  v.  Tucker.  41  Conn.  203;  Norfolk  etc.  Hosiery 
Co.  ▼.  Arnold,  49  N.  J.  Eq.  390,  23  Atl.  514;  Goodwin  r.  Home, 
60  N.  H.  486;  Adams  t.  Bchlffer,  11  Colo.  15,  7  Am.  St  Rep.  202, 
17  Fac.  21, 

116  Frencli  v.  Ryan,  104  Mich.  625,  62  N.  W.  1016. 

117  Sweet  T.  KlmbaU,  166  Mass.  332,  56  Am.  St  Rep.  406,  44 
N.  E.  243. 

118  Ansley  ▼.  Bank  of  Piedmont,  113  Ala.  467,  59  Am.  St  Rep. 
122,  21  South.  59. 

119  Patterson  v.  Wright,  64  Wis.  289,  25  N.  W.  10. 

120  Morrison  t.  Koch,  32  Wis.  254. 

121  Dawe  v.  Morris,  149  Mass.  188,  14  Am.  St  Rep.  404,  21  N.  E. 
313;  Knowlton  v.  Keenan,  146  Mass.  86,  4  Am.  St  Rep.  282,  15  N. 
E.  127. 

122  Holmes  v.  Harrington,  40  Mo.  App.  6G1,  Eaton,  Cole  etc. 
Co.  T.  Avery,  83  N.  Y.  81,  38  Am.  Rep.  380. 
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thereof  is  to  constitute  such  agency  the  agent  of  the 
merchant  for  the  purpose  of  communicating  informa- 
tion as  to  his  financial  condition  to  those  with  whom  he 
deals.  In  other  words,  the  merchant  who  furnishes  the 
information  to  the  agency  occupies  precisely  the  same 
position  in  law  toward  anyone  who  is  deceived  thereby 
into  giving  him  credit,  as  though  he  had  made  the  com- 
munication to  such  customer  direct.***  He  is  presumed 
to  furnish  such  information  for  the  sole  purpose  of  en- 
abling such  agency  to  communicate  the  same  to  persons 
who  may  desire  such  information  for  the  purpose  of  de- 
termining whether  or  not  credit  can  be  extended  to  him 
and  to  what  extent.***  Upon  these  basic  principles, 
viz.,  taking  notice  of  their  customary  functions,  and  the 
fact  that  one  furnishing  information  to  them  with  ex- 
pectation that  others  will  use  it  and  rely  ui)on  it,  the 
rule  consequently  obtains  that  one  who  makes  false  and 
fraudulent  statements  to  a  commercial  agency  as  to  his 
credit  and  financial  standing,  intending  them  to  be  pub- 
lished to  the  business  community  and  taken  as  true, 
and  another  merchant  acts  upon  such  information  ex- 
ercising ordinary  prudence,  and  makes  sales  to  such 
person  to  his  loss  and  damage,  it  is  fraud  for  which  the 
law  affords  a  remedy  at  the  election  of  the  person  in- 
jured, either  by  an  action  in  deceit,  or  by  rescinding  the 
sale  and  recovering  back  the  property.*^    If  the  state- 

123  Holroes  v.  HarrlDgton,  40  Mo.  App.  661;  V^llmot  v.  Lyon,  11 
Ohio  0.  G.  238. 

124  Eaton,  Cole  etc.  Co.  v.  Avery,  83  N.  Y.  31,  38  Am.  R^p. 
389;  Cox  Shoe  Co.  v.  Adams,  105  Iowa,  402,  75  N.  W.  316;  Moyer  v. 
Lederer,  50  III.  App.  94. 

126  Colorado:  BnrchineU  v.  Hirsh,  5  Colo.  App.  500,  39  Pac.  352 
(replevin). 

Connecticut:  Soper  Lumber  Co.  v.  Haldsted  etc.  Co.,  73  Conn.  647, 
48  Atl.  425  (replevin). 

Illinois:  Moyer  v.  Lederer,  50  111.  App.  94  (replevin). 

Indiana:  Furry  v.  O'Connor,  1  Ind.  App.  573,  28  N.  B.  103  (on 
account). 

lotoa:  Cox  Shoe  Co.  v.  Adams,  105  Iowa,  402,  75  N.  W.  316. 
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tnent  made  by  the  merchant  be  true  at  the  time  it  is  fur- 
nished, but  afterward  becomes  unreliable  by  reason  of  a 
change  in  his  financial  condition,  and  he  is  unaware  of 
his  insolvency  when  he  makes  a  purchase,  there  is  then 
no  false  representation."*  Nor  is  it  fraudulent  where 
the  mercantile  agency  rei)orts  to  the  proposed  seller  its 
own  conclusions  as  to  the  financial  condition  of  the  mer^ 
chant,  although  based  ui)on  the  rei)ort  made  to  it  by 
such  merchant."^  A  more  difficult  question  arises  in 
tracing  the  reliance  upon  mercantile  agency  reports  ex- 
tending credit  to  the  merchant,  to  a  time  near  enough 
to  the  time  when  statements  are  made  by  the  merchant 
to  the  agency,  so  that  it  can  be  construed  as  having  the 
effect  of  a  false  representation,  as  of  the  time  when  the 
sale  is  made.  Time  is  rather  of  the  essence  of  the 
wrong,  the  courts  placing  a  limitation  upon  the  time 
within  which  a  seller  may  rely  upon  the  report  after  it 
is  made  by  the  merchant  to  the  agency,  some  holdings 
being  to  the  effect  that  they  cannot  be  relied  upon  when 
made  more  than  two  years,**®  or  six  months,*^  prior  to 
the  purchase.  On  the  other  hand,  other  decisions  are 
to  the  effect  that  such  statements  are  continuing  in 

Michigan:  Genesee  Savings  Bank  r.  Michigan  Barge  Co.,  62  Mich. 
164,  438,  17  N.  W.  790,  18  N.  W.  206  (attachment  of  property); 
Cortland  Mfg.  Co.  v.  Piatt,  83  Mich.  419.  47  N.  W.  330  (replevin). 

Mis9i9Hppi:  HiUer  v.  Ellis,  72  Miss.  701,  18  South.  95. 

Missouri:  Holmes  v.  Harrington,  20  Mo.  App.  661. 

Montana:  Farwell  Co.  v.  Boyce,  17  Mont  ffi,  42  Pac.  96  (replevin). 

New  York:  Tindle  v.  Birkett,  171  N.  Y.  520,  89  Am.  St  Rep.  822, 
((4  N.  R  210  (deceit);  Baton  etc.  Co.  v.  Avery,  83  N.  Y.  81,  88  Am. 
Bep.  389;  Bliss  v.  Sickles,  142  N.  Y.  647,  36  N.  E.  1064. 

Ohio:  Wilmot  v.  Lyon,  11  Ohio  C.  C.  238  (replevin). 

Texas:  Aultman,  Miller  &  Co.  v.  Carr,  16  Tex.  Civ.  App.  430,  42 
S.  W.  614;  Gains viUe  Nat  Bank  v.  Bomberger,  77  Tex.  48,  19  Am. 
St  Rep.  738.  13  S.  W.  969. 

126  Reid-Murdoch  Co.  v.  Kempe,  74  Minn.  474,  77  N.  W.  413. 

127  PosSa  V.  Steams,  56  Neb.  541,  76  N.  W.  1078,  71  Am.  St 
Rep.  688. 

128  Sharpleee  v.  Gummey,  166  Pa.  St  190,  30  Atl.  1127. 

129  MacuUar  v.  McKinley,  99  N.  Y.  353.  2  N.  E.  9. 
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their  nature,  vendors  haying  the  right  to  rely  upon  them 
within  four  months  after  they  are  made,**®  or  five 
months,"*  or  within  six  months,***  or  eight  months,**^ 
or  even  within  a  year.*** 

§  738.    Deception  as  to  Title  in  Sate  of  Real  Estate.— 

Upon  the  topic  of  this  section  we  do  not  find  unanimity 
of  judicial  opinion.  By  far  the  greater  number  of  de- 
cisions consider  a  false  representation  as  to  title  in 
sales  of  real  estate  actionable,  notwithstanding  the  state 
of  the  title  appears  of  record  affording  the  purchaser 
an  opportunity  to  examine  for  himself  the  validity 
of  the  title,  it  being  considered  that  the  maxim  of  caveat 
emptor  does  not  apply  because  the  purchaser  has  a  right 
to  rely  upon  the  representation  of  the  owner  upon  the 
status  of  his  own  property  and  truly  represents  it.  An 
examination  of  some  of  the  decisions  discloses  that  the 
feature  of  the  wrongful  act  is  in  the  assumption  of  per- 
sonal knowledge  and  of  knowingly  making  a  false  repre- 
sentation. In  the  language  of  one  court:  "A  fraudu- 
lent representation  by  one  who  assumes  to  have  personal 
knowledge  to  a  purchaser  of  real  estate  that  there  is  no 
encumbrance  thereon,  and  upon  which  representation 
the  purchaser  relies  and  acts,  to  his  injury,  will  sustain 
an  action  for  the  tort,  although  the  purchaser  might 
have  discovered  the  fraud  by  searching  the  records.'^*** 

130  Humphrey  t.  Smith,  7  App.  Dlv,  442.  39  N.  Y,  Sup0.  1065. 

131  Naugatuck  Cutlery  Co.  v.  Babcock,  22  Hun,  4Sl. 

132  Lowdon  ▼.  Flslc.  27  S.  W.  180;  Mooney  t.  Davis,  76  Mich. 
18  \  13  Am.  St  Rep.  425,  42  N.  W.  802. 

133  Bliss  V.  Sickles,  66  Hun,  633,  21  N.  Y.  Supp.  273. 

134  Cox  Shoe  Co.  t.  Adams,  105  Iowa,  402,  75  N.  W.  316. 

135  Carpenter  r.  Wright,  52  Kan.  221,  34  Pac.  798;  David  v.  Park, 
103  Mass.  501;  Babcock  v.  Case,  61  Pa.  St.  427,  100  Am.  Dec.  654. 
*'Tbough  the  title  ....  appears  upon,  and  may  be  ascertained 
from  an  examination  of,  the  public  records  of  the  county,  an  action 
may  be  maintained  against  one  who  knowingly  misrepresents  the 
condition  of  such  title,"  etc.:  Hunt  v.  Barker,  22  R.  I.  18,  84  Am. 
St  Rep.  812,  46  Atl.  46.    No  defense  that  deeds  are  recorded,  and 
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It  is  a  reasonable  and  just  rule  to  hold  the  one  making 
such  representations  responsible  where  they  are  of  such 
character  as  to  throw  the  purchaser  off  his  guard,  and 
he  is  thereby  induced  not  to  search  the  records.***  The 
searching  of  the  records  according  to  some  authority  is 
sometimes  to  be  regarded  as  the  ordinary  degree  of  pre- 
caution which  persons  must  take  before  concluding  a 
purchase  of  land.^^ 

The  prudent  and  business  like  way  in  sales  of  real  es- 
tate is  for  the  purchaser  to  require  an  abstract  of  title 
showing  the  condition  of  the  title,  in  which  case  the  ab- 
stract is  the  representation. 

§  739.  Fraud  in  Sales  of  Personalty.— It  is  a  well- 
settled  rule  of  law  that  a  purchase  of  goods  by  one  with 
an  actual  intent  not  to  pay  for  them  constitutes  a 
fraud.*^  If  the  purchaser  intends  to  pay,  and  has 
reasonable  expectations  of  being  able  to  do  so,  it  is  no 
wrong,  even  though  he  is  aware  of  his  insolvency  and 
does  not  disclose  it  to  the  vendor.***  And  again,  the 
intention  of  a  purchaser  not  to  pay  may  be  inferred 
from  the  circumstances,  as  where  the  purchaser  is  so 

that  with  proper  diligence  the  defect  could  have  been  dlscoTered: 
Young  V.  Hopkins,  6  T.  B.  Mon.  19;  Ward  v.  Wlman,  17  Wend.  1d3. 
Purchaser  not  bound  to  investigate  the  vendor's  title,  but  has  the 
right  to  rely  upon  his  representations:  Tyner  ▼,  Ck)tter,  67  Wis. 
482,  30  N.  W.  782  Maxim  caveat  emptor  does  not  apply:  Kiefer  r. 
liogers,  19  Minn.  32.  Negligence  cannot  be  Imputed  to  purchaser 
for  not  consulting  record:  Porter  v.  Fletcher,  25  Minn.  493.  By  one 
professing  to  have  knowledge:  Bristol  v.  Braidwood,  28  Mich.  191. 
P'alse  representations  as  to  title  give  rise  to  an  action  for  deceit: 
lAmm  y.  Port  Deposit  Homestead  etc.,  49  Md.  288,  88  Am.  Rep. 
246. 

186  Watson  y.  Atwood,  25  Ck)nn.  813;  Bailey  y.  Smock,  61  Mo. 
213. 

187  Eames  y.  Fordham,  87  III.  260. 

•138  People  y.  Healy,  128  111.  9,  15  Am.  St  Rep.  90,  20  N.  E.  692; 
Talcott  y.  Henderson.  31  Ohio  St  162.  27  Am,  Rep.  501;  Miller  y. 
White,  46  W.  Va.  67  76  Am.  St  Rep.  791,  33  S.  B.  332* 
189  Talcott  y.  Henderson,  supra. 
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hopelessly  insolyent  that  a  reasonably  prudent  business 
man  cannot  hope  or  expect  to  be  able  to  pay.  It  is  not 
necessary  in  such  case  that  there  be  any  affirmative 
representation,  the  law  imputing  to  the  purchaser  an 
intention  not  to  pay,  his  act  of  purchase  under  such  cir- 
cumstances being  a  fraud.*^  So  far  the  statements 
made  relate  to  fraudulent  concealment.  Of  course  it  is 
clear  that  a  false  representation  in  fact  as  to  solvency 
constitutes  a  fraud.^'^^  A  recent  opinion  well  states 
the  rule  governing  this  matter. 

"A  sale  of  property  procured  by  false  representation 
and  a  purchase  with  an  existing  intent  on  the  part  of 
the  purchaser  not  to  pay  for  the  property  are  distinct 
actionable  wrongs.  The  former  is  complete  without 
the  existence  of  an  intent  not  to  pay  for  the  property, 
and  the  latter  incomplete,  though  there  is  no  false 
representation  to  induce  the  sale.  In  the  case  of  the 
latter  wrong,  false  representations  and  undisclosed 
insolvency  are  not  necessary  elements,  but  are  evi- 
dentiary facts  tending  to  establish  the  intent  not  to 
pay  though  the  latter  of  itself  is  not  sufficient  to  es- 
tablish such  fact."  **^ 

§  740.  Fraud  in  Sales  of  Personalty  —Purchase  With 
No  Intention  to  Pay— Remedy.— The  subject  of  this  sec- 
tion as  a  branch  of  fraud  is  a  species  of  fraudulent  con- 
duct sometimes  considered  as  coming  within  the  pur- 
view of  fraudulent  promises.     It  is  said  that  in  the  act 

140  WoUuer  ▼.  Lehman  etc.  Ca,  86  Ala.  274,  4  South.  643;  Spira 
V,  Horntball,  77  Ala.  143;  Miller  v.  White,  46  W.  Va.  67.  76  Am. 
St.  Bep.  791,  33  S.  E.  332;  Taylor  t  Missisgippi  Mms,  47  Ark.  247, 
1  S.  W.  283;  Johnson  &  Ck).  v.  O'DonneH,  75  Ga.  453;  People  v. 
Healy,  128  111.  9,  16  Am.  St  Rep.  90,  20  K.  E.  692;  Brower  ▼.  Good- 
yer,  88  Ind.  672;  Oswego  Starch  Factory  t.  Landnim,  67  Iowa,  673, 
683,  42  Am.  Bep.  63,  10  N.  E.  900. 

141  Beid  M.  &  F.  V.  Cowduroy,  79  Iowa,  169,  18  Am.  St  Bep. 
359,  and  note,  44  N.  W.  351. 

142  Hart  V.  Moulton,  104  Wis.  849,  76  Am.  St  Bep.  881,  80  N. 
W.  599. 


1401  INJURY  TO  RIGHTS  IN  GENERAL.  «  740 

of  buying  goods  a  promise  to  pay  for  them  is  to  be  im- 
pliedy  which  promise  is  of  a  character  equally  as  strong 
and  binding  as  though  made  in  words  or  even  in  writing. 
That  to  make  such  a  promise  with  no  intent  to  perform 
the  same  is  a  fraud.  The  instances  are  rare  where  the 
purchase  of  goods  on  credit  with  no  intention  to  pay 
for  them  is  made  the  basis  of  an  action  in  deceit.  It  is 
conceded  in  a  number  of  authorities  that  a  contract  to 
purchase  goods  on  credit,  made  with  intent  on  the  part 
of  the  purchaser  not  to  pay  for  them,  is  fraudulent,  and 
if  the  purchaser  has  no  reasonable  expectation  of  being 
able  to  pay  for  the  same,  that  this  is  equivalent  to  an 
intention  not  to  pay,  such  fraud  furnishing  ground  for 
rescinding  the  contract  of  sale  and  retaking  the 
goods.*^  This  in  reality  constitutes  constructive 
fraud  formerly  not  coming  within  the  range  of  actions 
in  deceit.  But  the  modem  tendency  of  our  decisions  is 
to  allow  an  action  for  deceit  in  such  cases.*** 

14S  Talcott  T.  Henderson,  31  Ohio  St  1G2,  27  Am.  Bep.  SOI;  Wn- 
mot  T.  I^yon,  49  Ohio  S^t  206,  34  N.  B.  720. 

144  Lyon  T.  Brlggs,  14  R.  I.  224,  51  Am.  Bep.  372;  Swift  v.  Boandi^ 
19  B.  I.  627,  61  Am.  St  Bep.  791,  86  Atl.  46. 
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AbdnctioiL 

of  wife,  f  441,  vol  2. 

Absolute  Biglita 

distinction  between,  and  relative,  S  13,  voL  1. 

review  of  criticisms  of  division,  and  subject  discussed,  |  18, 
vol.  1. 

AblUM. 

of  license,  is  trespass,  S  549,  p.  1050,  voL  2;  |  657,  voL  2. 

Abnttiiig  Owzieis. 

on  roads  and  streets,  rigbts,  f  530,  vol.  2. 
rights  of  public,  S  531,  voL  2. 
owner  retains  soil  when,  f  531,  p.  1013,  vol.  2. 
may    maintain    trespass    against    public    authorities   when, 
f  632,  p.  1014,  voL  2. 
rights,  on  navigable  streams,  f  536,  vol.  2. 
the  civil  law  as  to,  9  535,  vol.  2. 
the  common  law,  f  636,  vol.  2. 
rights,  on  non-navigable  streams,  {  638. 
rights  on  lakes,  f  539,  vol.  2. 

injury  to  trees  of,  by  erection  of  poles,  {  541,  p.  1034,  vol.  2. 
cutting  off  trees  projecting  over  sidewalk,  |  541,  p.  1034, 
vol.  2. 

Accession. 

property  taken  by  mistake  or  trespass  and  converted  into  dif- 
ferent form,  the  rules  of  law  fully  stated,  S  695,  vol.  2. 
owner  cannot  be  deprived  of  his  title,  f  596,  p.  1149,  vol.  2. 
one  taking  by  mistake  or  willfully  cannot   acquire  title, 

f  595,  p.  1149,  voL  2. 
the  conduct  or  intent  of  the  wrongdoer  to  be  taken  into 
account  in  adjusting  rights,  |  595,  p.  1149,  vol.  2. 
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when  labor  bestowed  greatly  enhances  yalne,  §  595,  p.  1150» 
voL  2. 

yalne  of  property  in  its  original  form  to  be  recovered,  |  595^ 
pp.  1150,  1151,  vol.  2. 
conflict  of  opinion,  the  decisions  shown  in  full  in  flx- 
tended  note,  pp.  1151-1156,  n.  102. 
every  building  regarded  as.  an,  to  land,  f  594,  pp.  1145,  1146. 
owner  of  ground  liable  for  value  of  materials^  (  594,  p. 
1146,  vol.  2. 

Action. 

malicious  prosecution  of,  H  ^1^>  ^15,  toL  !• 

▲et  of  Ood. 

effect  of,  on  liability  of  carrier,  S  608,  voL  2. 

Adoptton. 

tort  by,  general  principles,  |  47,  voL  !• 

Adviao  of  OomisaL 

in  malicious  prosecution,  (  424,  voL  !• 

full  and  fair  disclosures  necessary,  f  424,  voL  1. 
must  be  in  good  faith,  9  424,  p.  824,  vol.  1. 

not  merely  as  cloak,  f  424,  pp.  824,  825,  voL  1. 
errors  and  mistakes  of  attorney,  (  424,  p.  825. 
of  student,  f  424,  p.  825. 

Agoney. 

doctrines  of,  controlling  in  joint  liability  of  torta  by  reiatioi^ 
f  67,  vol.  1. 

Agents.    See  Joint  Liability. 

of  corporations,  torts  by,  S9  105,  106,  voL  !• 
cannot  escape  liability,  f  68,  vol.  1. 
principal  and  both  participating,  f  68,  vol.  1. 
misfeasance  of,  S  68,  vol.  1;  p.  128,  vol.  1. 
principal's  liability  for,  f  68,  voL  1. 
acts  within  scope  of  employment,  f  69,  voL  !• 
beyond  scope  of  authority,  pp.  128,  129,  voL  1« 
for  independent  acts  of,  p.  129,  voL  1. 
Bee  Joint  Liability  Affected  by  Belation. 

Agricnltaral  Soelotf  . 

liability  of,  p.  200,  voL  1. 
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liability  of  married  women  for  torts,  p.  73,  n.  96,  vol.  1. 
statute  as  to  death  by  wrongful  act,  I  467,  vol.  2. 
adopts  civil  law  as  to  surface  waters,  f  673,  vol.  2. 
ownership  of  abutter  on  navigable  streams  in,  |  536,  p.  1020| 
n.  82,  vol.  2. 

Altonation  of  Affeetloiis. 

the  wrong  and  right  of  action  for,  f  445,  vol.  2. 
extension  of,  in  this  country,  I  446^  vol.  2. 
action  by  wife,  9  447,  voL  2. 

denied  in  some  states,  |  447,  p.  864,  vol.  2. 

depends  upon  statutes,  f  447,  p.  864,  vol.  2. 
action  against  parents,  f  448,  vol.  2. 
jointly  liable,  f  448,  p.  866,  voL  2. 

AmbvUncai^ 

care  required  in  use  of,  f  276,  vol.  !• 
must  sound  gong,  f  276,  vol.  1. 
no  liability  for  city,  f  276,  voL  1. 


joint  liability  of  owners  of,  for  injury  done  by,  |  51,  voL  1. 

of  owners  of  dogs,  I  52,  vol.  1. 
trespass  by,  f  542,  vol.  2. 
the  common  law  as  to,  running  at  large,  f  542,  vol.  22, 

statutory  changes,  f  542,  voL  2. 

duties  of  owners  dependent  upon  nature  of,  f  ^42,  p.  1037, 
vol.*  2. 

as  to  dogs,  chickens,  etc.,  f  542,  p.  1036,  vol.  2. 

turned  loose  in  highway  unattended,  f  542,  p.  1037,  voL  2. 

driving    along  highway,   |  542,  p.  1037,  vol.  2. 
classes  of,  9  236,  vol.  1. 
injury  to  person  by,  9  236,  vol.  1. 
ferae  naturae,  %  236,  vol.  1. 
power  of  state  to  impose  restrictions  upon  capture,  9  236,  p.  502, 

voL  1. 
nature  of  ownership  in,  9  236,  p.  502,  vol.  1. 
property  right  in,  after  escape,  9  236,  voL  1. 
injury  to  x>erson  by,  9  236,  vol.  1. 

liability  absolute,  9  237,  vol.  1. 

mere  keeping  of  such  animals  unlawful,  9  237,  vol.  1. 

rule  when  they  become  domesticated,  9  237,  p.  504,  voL  1. 

assault  by  bear,  9  237,  p.  505,  vol.  1. 

injury  by  pet  wolf,  9  237,  p.  505,  voL  1. 
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dotnitae  naturae,  f  236,  vol.  1. 
injury  by,  |  238,  voL  1. 

wben  they  are  rightfully  in  place  where  injury  inflietad, 
S  238,  vol.  1. 
aetion  for  injury  based  on  keeping  with  knowledge  of  ▼idovf 
character,  §  238,  yoL  1. 
injury,  when  they  are  in  a  place  wrongfully,  f  238,  vol  1. 
use  of,  to  protect  property,  S  239,  yoL  1. 
at  large,  f  239,  vol.  1. 
keeper  of  vicious  dog,  f  289,  voL  !• 

Amat. 

defined,  S  215,  vol.  1. 

violence  in,  $  215,  voL  L 

without  warrant,  when,  f  215,  vol.  1. 

by  private  person,  9  217,  voL  1. 

upon  probable  cause,  f  228,  voL  1« 

under  warrant,  9  224,  voL  1. 

fair  on  its  face,  f  224,  vol.  1« 

when  voidable,  f  224,  voL  1. 

Assault  and  Battery. 

defined,  9  195,  vol.  1. 

double  aspect  of  wrong,  9  198,  vol.  1. 

merger  of  private  wrong,  §  193,  vol.  1« 

theory  did  not  obtain,  9  193,  voL  1* 
agreement  or  settlement  no  bar  to  action  for,  9  193,  voL  L 
as  the  subject  of  civil  action,  9  194,  vol.  1. 
assault  defined,  9  195,  vol.  1. 
punishment  of  mere  menace,  9  1^5,  voL  1* 
battery  defined,  9  196,  vol.  1« 
pointing  unloaded  gun,  9  195,  p.  445,  vol.  1. 
action,  civil  and  criminal,  distinguished,  9  197,  vol.  !• 

rule  of  self-denfense,  applies,  9  197,  vol.  1. 
intent  and  malice,  9  198,  vol.  1. 
intent  inferred  from  recklessness,  9  198,  vol.  L 

reckless  collisions,  9  198,  vol.  1. 

firing  in  crowd,  9  198,  vol.  1. 

excessive  punishment  of  pnpil,  9  198,  voL  1. 

mere  intent  to  commit  wrong,  9  198,  voL  !• 
malice,  9  199,  p.  448,  voL  1. 
contributory  negligence  in,  9  199,  voL  1. 
acts  constituting  assault,  9  200,  voL  1. 

act,  accompanied  by  threats,  9  200,  vol.  L 

raising  stick  within  striking  distance,  9  200,  voL  1. 
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doubling  one's  fiet,  9  200,  vol.  1. 

clenching  hand,  §  200,  vol.  1, 

drawing  pistol,  §  200,  vol.  1. 

advancing  toward  another  with  stick,  {  200,  vol.  !• 

threatening  with  weapon,  S  200,  p.  450,  vol.  1. 

other  numerous  acts,  shown  on,  p.  450,  vol.  1. 

spitting  in  face,  §  200,  voL  1. 

renewing  fight,  9  200,  vol.  1. 

pointing  unloaded  gun,  9  201,  vol.  1. 
bj  officer,  9  202,  vol.  1. 

use  of  unnecessary  force,  9  202,  vol.  1. 
by  owner  in  recapture  of  property,  9  203,  voL  1. 

only  in  peaceable  manner,  9  203,  vol.  1. 

when  owner  immediately  follows  to  regain  possession,  9  209| 
p.  454,  voL  1. 
use  of  force  in  defense  of  property,  9  203,  vol.  1;  p.  453,  voL  1« 
in  gaining  possession  of  land,  9  204,  vol.  1. 

English  doctrine  allowed  force,  9  204,  vol.  1. 

may  use  force  if  breach  of  peace  not  committed,  9  204^ 
vol.  1. 

remedy  of  forcible  entry  and  detainer,  9  205,  vol.  1. 
entering  and  forcibly  expelling  tenant,  §  205,  vol.  1. 

peaceably  removing  goods  of  tenant,  9  204,  vol.  1« 
correction  of  pupil  by  teacher,  9  205,  vol.  1. 

discretion  of  teacher,  9  205,  vol.  1. 

teacher  stands  in  loco  parentis,  9  205,  p.  457,  vol.  1. 
control  extends  beyond  schoolroom,  9  205,  voL  L 

extent  of  powers  of,  9  205,  voL  1. 

regulated  by  statute,  9  205,  vol.  1. 
proffer  of,  sexual  intercourse,  9  206,  vol.  1. 

touching  virtuous  wife  in  illicit  love,  9  206,  vol.  1. 
self-defense,  right  of,  9  207,  vol.  1. 

must  act  with  honest  conviction,  9  207,  voL  1. 

mistake  in  belief  of  apparent  danger,  9  207,  vol.  1. 

doing  what  is  reasonably    necessary    to  ward  off    attack, 
9  207,  vol.  1. 

using  excessive  force,  9  207,  voL  1.     . 

cannot  be  invoked  by  one  who  brings  on  difficulty,  9  207, 
vol.  1. 

based  on  provocation  of  opprobrious  words,  9  207,  p.  460, 
voL  L 

pursuit  of  assailant,  9  207,  p.  460,  voL  1. 
right  of  first  assailant  to  maintain  action,  9  207,  p.  460,  vol.  1. 
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Anavlt  and  Battery  (Continued). 

wordff  do  not  justify,  f  208,  vol.  1. 

nor  do  previous  threatB,  §  208,  yoL  1. 

acts  of  provocation  must  have  immediate  eonneetion  witli, 
§  208,  vol.  1. 
defense  of  member  of  family,  §  209,  vol.  1. 

nature  of  danger  to  justify,  §  209,  vol.  1. 
defense  of  property,  f  210,  vol.  1. 

in  recapture  of  property,  §  203,  voL  1. 

may  use  reasonable  force,  f  210,  vol.  1. 

cannot  endanger  nor  take  life,  §  210,  p.  462,  voL  1. 

may  commit,  §  210,  p.  462,  vol.  1. 

may  use  deadly  weapon  when,  §  210,  p.  462,  vol.  L 

throwing  stick  at  trespasser,  §  210,  p.  462,  voL  1. 

exhibiting  gun  in  angry  manner,  §  210,  vol.  1;  p.  462,  vol.  1. 

assault  upon    old    man    prompted    by  passion  for    flowers, 
i  210,  vol.  1. 
action  for  injury  in  mutual  combat,  §  211,  vol.  1. 

individual  cannot  consent,  $  211,  vol.  1. 

volenti  turn  fit  injuria  does  not  apply,  f  211,  vol.  "L 

Anent 

to  battery,  (  211,  voL  1« 

AJMRUiipeit. 

on  false  warranty,  f  723,  voL  2. 

Asylum. 

wrongful  eonflnement  in,  (  230,  vol.  1. 

Attacbment. 

wrongful,  of  property,  §  418,  voL  1. 

Attaching  Oreditor. 

joint  liability  with  officer,  §  48,  voL  L 

Attorneys* 

liability  of,  in  general,  f  139,  voL  1. 

must  conduct  themselves  with  honor  and  integrity,  f  139,  voL  L 

degree  of  care  exacted  of,  §  189,  vol.  1. 

implied  representation  of  skill,  §  139,  voL  1. 

failure  to  understand  and  apply  rules  of  law,  f  129,  vol.  !• 

reasonable  diligence  and  skill  required,  f  139,  voL  1. 

not  insurers  of  results^  §  139,  vol.  1. 

liable  for  consequence  of  ignorance  of  rulee  of  courty  f  139,  voL 

1. 
errors  of  judgment,  §  139,  p.  298,  voL  1. 
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AttomesTB  (Continued). 

obligation  only  to  elient,  S  139,  p.  298,  vol.  1. 
mistake  due  to  negligence,  §  139,  p.  299,  vol.  L 
liability  in  false  imprisonment,  §  221,  vol.  1. 

jointly  liable  when,  $  221,  yol.  1. 

dependent  upon  powers,  I  221,  vol.  1. 

when  he  has  void  process  issued,  §  221,  vol.  1. 

when  he  knows  arrest  groundless,  §  221,  vol.  1. 

stands  on  same  footing  with  client,  §  221,  vol.  1. 

Attorney  and  Ollant. 

joint  liability,  9  80,  vol.  1. 

attorney  not  liable  to  third  persons,  p.  145,  vol  1;  n.  102, 
vol.  1. 
attorneys,  liability  dependent  on,  powers,  p.  146,  vol.  1. 

with  reference  to  matters  peculiarly  within  knowledge  of 

attorney,  p.  146,  vol.  1. 

client,  when  liable  to  third  persons,  p.  146,  voL  1, 

when  attorney  directs  executing  officer,  p.  146,  p.  105,  vol.  1. 

when  attorney  wrongfully  sues  out  an  order  of  sale,  p.  147, 

n.  107,  vol.  1. 
attorney  the  agent  of  client,  when,  p.  147,  vol.  1. 
attorney  in  good  faith  directing  seizure  of  property,  p.  148, 

n.  112,  vol.  1. 
actively  aiding  client's  wrongful  act,  p.  148,  n.  113,  voL  1. 
commencing  unjust  action  knowingly,  p.  148,  vol.  1. 
for   malicious   prosecution,    pp.    148,    149,    vol.    1. 
powers  and  duties  of  attorney,  §  126,  vol.  1. 
loss  through  negligence,   §   126,  vol.   1. 
fraud  in  relation,  pp.  253,  254. 
contracts  between,  pp.  255,  256,  vol.  1. 

privileged  communications  between  in  slander  and  libel,  f  408, 
vol.  1. 

student,  9  408,  vol.  1. 
clerks,  9  408,  voL  1. 

AttractlTe  Dangon. 

to  children,  i'A2^,  vol.  1.    See  Dangerous  Premises. 

Antliors.    See  Copyright. 

Antomatic  Onns. 

setting  of,  unlawful,  f  240,  voL  !• 

use  of  in  protection  of  property,  f  240,  vol.  1. 

not  warranted  aa  against  mere  trespasser,  240,  voL  1. 

Antomobllea 

their  use  in  roads  and  streets,  f  278,  voL  1« 
Torts,  VoL  U— 103 
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Bailee. 

liability  for  eonyerflion,  §  584^  vol.  2. 
innkeeper  not  that  of,  pp.  121,  122,  voL  !• 

Bailments. 

liability  of  infante  for  wrongs  eonneeted  with,  f  251,  voL  2. 

BanUng  Oorporatloiii. 

liability  of,  in  general,  §  108,  yoI.  1. 

fraudulent  acts  of  president,  §  108,  voL  1 

wrongful  refusal  to  honor  customer's  check,  S  108,  toL  !• 

for  act  of  notary  in  making  protest,  §  108,  p.  204^  voL  1« 

conflict  of  authority,  §  108,  vol.  1« 
in  making  collections^  pp.  204,  206. 

duties  and  liabilities  in,  f  109,  voL  1. 

conflict  of  authority  as  to,  stated  and  diaeoMed,  pp. 
207,  208,  vol.  1. 
paying  forged  paper,  p.  109,  n.  100,  voL  1. 

BenellciarleBt 

in  death  by  wrongful  act,  dependent  upon  statutes,  f  472,  toL  2. 
these  are  shown  in  the  section,  |  472,  voL  2. 
Bible. 

use  of  in  school,  f  508  vol.  2. 

Bicyelee. 

their  legal  status,  f  279,  281,  vol.  1. 

relative  rights  of  traveler  on,  and  others,  S  280,  vol.  1. 

travelers  are  entitled  to  same  privileges  as  others,  f  280,  voL  L 

personal  injury  in  use  of,  f  281,  vol.  1. 

collision  with  pedestrian,  §  281,  p.  586,  vol.  1. 

use  of  lights  and  bells  on,  §  281,  p.  586,  vol.  1. 

BUI  of  Lading.    See  Carrier  of  Goods. 

mere  acceptonce  of,  by  shipper,  effect,  §  604,  p.  1168,  voL  2. 

Blasting. 

of  the  right  to  engage  in  work  of,  §  258,  vol.  1. 

work  of  necessity,  §  258,  vol.  1. 
liability  for  injuries  from,  f  259,  voL  1 
basic  principles  of,  §  259,  vol.*  1. 
duty  to  avoid  injury,  to  whom  owed,  §  259,  voL  1. 
to  persons  near  by,  §  259,  p.  553,  vol.  1. 
to  persons  on  highway,  §  259,  pL  553.  voL  1. 
to  persons  crossing  land  where,  is  done^  f  259,  p.  553, 

voL  1. 
to  anyone  whose  safety  is  involved,  f  259,  pw  653,  vol.  1. 
precautions  necessary  to  prevent  injury,  §  259,  p.  €53,  voL  I. 
is  absolute,  §  259,  p.  556,  vol.  1. 
doctrines  of  contributory  negligence,  f  260,  vol.  1. 
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Boarding-hoiue  Keepers. 

not  an  innkeeper,  f  235,  vol.  2. 

Boats  and  Sliips. 

dnties  and  liabilities,  f  359,  vol.  1. 

must  avoid  collisions,  f  359,  p.  710,  vol.  1. 

with  drifting  boat,  §  359,  p.  710,  vol.  1. 
keeping  clear  of  sailing  vessels,  §  359,  p.  710,  vol.  1. 
as  to  rowboats^  §  359,  p^  710,  voL  1. 
to  avoid  collisions  with  another  lying  in  anchor,  |  359,  p. 

711,  vol.  1. 
lookout  to  be  kept,  f  359,  p.  711,  vol.  1. 

when  there  is  fog,  (  359,  p.  711,  voL  1. 
rate  of  speed,  p.  712,  vol.  1. 

Boundaries 

of  abutting  owners  on  roads  and  streets,  §  530,  vol.  2. 
interest  of  abutter,  §  530,  531,  vol.  2. 
public  may  take  how  much  earth  and  soil,  §  631,  voL  2. 
owner  retains  what,  f  531,  p.  1018,  voL  2. 
public  authorities  liable  in  trespass  when  taking  more  than 
they  have  right,  §  532,  p.  1014,  voL  2. 
remedy  frequently  prohibiting  injunction,  f  531,  vol.  2. 
on  waters,  classes  of,  f  582,  voL  2. 

what  was  a  navigable  stream  at  common  law,  f  583|  vol.  2, 
§  536. 

ownership  of  soil  under,  §  534,  vol.  2. 
the  rule  at  civil  law,  §  535,  voL  2. 
what  are  navigable  streams  in  this  country,  §  536,  vol.  2. 
congressional  legislation  affecting,  I  536,  vol.  2. 
rights  of  abutting  owner  and  public  in,  §  536,  vol.  2. 
common  and  civil  law  agree,  how,  §  536,  p.  1019, 

vol.  2. 
the  rule  that  the  abutter  owns  to  the  edge  of  stream» 
f  536,  p.  1020,  vol.  2. 

this    is    common-law    rule    applied    to    tidal 
streams,  §  526,  vol.  2. 
a  tabulated  note  with  extracts  from  the  cases  show- 
ing  exactly   the   position   of   the   several   states 
upon   the   question   of   nevigability   and   interest 
of  abutters  is  found,  pp.  1020-1026,  n.  82,  vol.  1. 
Illinois    and    Mississippi   follow   the    common    law 

strictly,  §  536,  pp.  1021,  1022,  voL  2. 
some  states  hold  adjacent  owner  owns  to  the  middle, 
§  536,  p.  1025,  n.  84,  voL  2. 
on  the  Oreat  Lakes,  §  539,  vol.  2. 

rights  of  adjacent  owners,  §  539,  vol.  2. 
navigable,  landlocked  bay,  §  539,  vol.  2. 
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horse   approaehingf  is  frigliteiied   and   baeks  over   unproiaeied 
wall,  liabilit7  of  eountj,  f  97,  p.  178,  vol.  1. 

Burial  of  Dead. 

indexed  in  fall  under  Dead  Body, 

Burial  ttghts. 

indexed  in  full  under  Dead  Body, 

BusineflB. 

when  conducted  ae  nuiaance^in  full  under  Nuisanea 

Oandldatef  for  Ofllca. 

eommente  upon  qualifications  of,  9  411,  voL  1. 

Oarrian  of  Goods. 

who  are  common,  §  598,  vol.  2. 

general  nature  of  liability  of,  f  599,  vol.  2. 

destruction  of  goods  by  the  elements,  f  599,  vol.  8. 
as  to  perishable  goods,  §  699,  vol.  2. 
must  use  refrigerators,  when,  §  599,  vol.  2. 
must  extend  equal  priyileges,  §  600,  vol.  2. 
when  liability  attaches,  §601,  vol.  2. 

complete  delivery  to,  essential,  f  601,  vol.  2. 
immediately  on  acceptance,  §  601,  vol.  2. 
contracts  limiting  liability,  f  602,  vol.  2. 
may,  except  for  negligence,  f  602,  voL  2. 
valid,  if  do  not  transgress  public  policy,  §  602,  voL  2. 
if  common-law  liability  limited,  his  liability   then  rests  upon 
nogligence,  f  602,  voL  2. 
may  guard  against  fraud,  §  603,  vol.  2. 
may  stipulate  as  to  value,  §  603,  voL  2. 

as  to  perishable,  breakable  goods,  or  explosive  articles^ 
9  603,  vol.  2. 
may  be  valid,  if  made  and  signed,  and  limitation  reasonable^ 

§  603,  p.  1167,  voL  2. 
execution  of  contract,  must  be  fairly  entered  into,  |  6M^ 
vol.  2. 
not   under   duress,    §    604,    vol.    2. 
special  agreement  as  condition   to   discharge   of  duty, 

f   604,  VOL   2. 
not  implied  from  general  notice,  f  604,  p.  1168,  voL  2. 
mere  acceptance  of  bill  of  lading,  effect,  f  604,  p,  1168, 

voL  2. 
general  notice,  effect  of,  f  604,  p.  1168,  voL  2. 
oral  agreement  aside  from  bill  of  lading,  f  604^  p.  1169, 
vol.  2. 
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Cazrien  of  Goods  (Continued). 

yalidity  of,  for  negligence,  605,  vol.  2, 

limiting  liability  to  ono  line  in  throngh  transportation, 

f    605,    YoL    2. 
as  to   gross  negligence,   §   605,  vol.  2. 
conflict  of  law  as  to  effect  of  contract  between  carrier  and 
shipper,  $  606,  voL  2. 
governed  by  law  of  place  where  made,  $  606,  vol.  2. 
unless  to   be  performed  on  another  place,   f   606^ 
ToL  2. 
for  carriage  from  one  state  to  another,  §  606,  voL  2. 
contributory  negligence  of  consignor,  §  607,  yoL  2. 
careless  packing,  §  607,  vol.  2. 
identity  or  value  concealed,  f  607,  vol.  2. 
silks  and  furs  packed  in  bedding,   §   607,  vol.  2. 
goods  falsely  labeled,  §  607,  vol.  2. 
jewelry  carried  as  baggage,  f  607,  vol.  2. 
act  of  Ood,  effect  on  liability,  §   608,  vol.  2. 
floods,  frosts,  lightning,  f  608,  voL  2. 
when  negligence  of,  concurs,  §  608,  vol.  2. 
goods  not  protected  from  frost,  |  608,  p.  1175,  vol.  2, 
delays  not  anticipated,  §  608,  p.  1175,  vol.  2. 
ordinary  dangers  of  travel  not  provided  against,  §  608, 
p.    1175,    VOL    2. 
public  enemy,  strikes,  effect  on  liability,  $  609,  vol.  2. 
seizure  of  goods  in  care  of,  by  officer  upon  legal  process, 

f  610,  VOL  2. 
connecting,  the  English  rule,  §  611,  vol.  2. 

the  American  rule,  acceptance  of  goods,  without  special 

contract,  rule  in  full,  §  612,  voL  2. 
mere   acceptance   for  through   transportation   does  not 
make  flrst,  liable  for  acts  of  connecting,  §  612,  vol.  2. 
it  is  claimed  otherwise  by  some  authority,  f  612,  p. 
1181,  VOL  2. 
the  right  to  limit  liability  beyond  line  recognized,  f 
612,  pp.  1181,  1182,  voL  2. 
exemption  of  first  carrier  inures  to  connecting  car- 
rier   §   612,  p.   1182,   voL   2. 
contracts  by  several  connecting,  §  612,  p.  1183,  voL  2. 
one  may  act  as  forwarder,  f  612,  p.  1183,  voL  2. 
does  not  begin  until  delivery  of  goods,  f  612,  p.  1183. 
contract  for  liability  beyond  line  may  be  made,  f  612, 

pi  1183,  voL  2. 
connecting  carriers  forming  connecting  lines  by  agree- 
ment,  f   613,   voL   2. 
presumption    of    liability  against  last    carrier,   {   614, 
voL  2. 
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Caxrlen  of  Goods  (Continned). 

liability  for  delays^   §   615,  vol.  2 

depends  upon  character  of  goods,  §  615,  vol.  2. 
perishable  goods  to  be  given  preference,  §  615,  p.  1186^ 
voL  2. 
delivery  to  whom,  f  616,  vol.  2. 

consignee  or  agent,   §   616,  vol.  2. 

bill  of  lading  is  evidence  of  right,  f  616,  p.  1188,  voL  2. 

where  fraud  has  been  practiced,  §  616,  p.  1189,  voL  2. 

identification  of  parties,   f   616,  p.   1190,  voL  2. 

bill  of  lading  negligently  made  out,  f  616,  p.  1190,  n.  132, 

vol.  2. 
to    one    obtaining   shipment    by    swindling,    {    616,    p. 

1190,    n.    133,    voL    2. 
to  one  fraudulently  assuming  another  name,  f  616,  p. 

1190,  n.  133,  voL  2. 
to  one  other  than  consignee  or  agent,  f  616,  p.  1191, 
vol.  2. 
delivery,  what  constitutes,  f  617,  voL  2. 

as  to   personal   deliverers,   §   617,  voL  2. 
notice  of  arrival,  must  be  given,  §  617,  p.  1193,  voL  2. 
does  liability  as  insurer  cease  upon  arrival,  §  617,  p. 
1194,  vol.  1. 
wrongful  delivery  renders,  liable  in  tort,  f  618,  voL  2« 
conversion  for,  §  618,  vol.  2. 

changing  location  of  goods,  §  618,  p.  1196,  vol.  2. 
delivery  may  be  refused  until  charges  paid,  §  618,  p. 
1196,  vol.  2. 
wh«n  liability  ceases,  and  changes  to  that  of  warehouse- 
man, 9  619,  voL  2. 
goods  shipped  in  carload  lots,  or  in  small  lots^  f  619, 

voL  2. 
notice   to  be   given   consignee,    §   619,   voL   2. 

carrier's  liability  continues  reasonable  time  after, 
f  619,  vol.  2. 
carriers  of  livestock,  I  620,  voL  2. 

Oarriers  of  ZilTestock. 

responsibility  of,   similar  to  that   of  carrier  of  goods,   f   620, 
vol.  2. 
by  some  authority  they  are  insurers,  §  620,  voL  2. 

this  liability  is  denied  in  some  states,  §  620,  p.  1200, 
vol.  2. 
subject  to  same  liability  for  delays,  f  620,  p.  1201,  voL  2. 
reasonable  opportunities  for  delivery,  $  620,  p.  1201,  voL  2. 
may  limit  liability  in  what  respects,  §  620,  p.  1201,  voL  2, 
§  621,  p.  1204,  1205,  vol.  2. 
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Carrlen  of  LiTestock  (Continued). 

nature  of  livestock,  source  of  two  classes  of  damage  and  duty, 
i  621,  vol.  2. 
such   as  is  natural  and   ordinary,  effect   of  transportation 

shipper  assumes,  §  621,  vol.  2. 
carrier  liable  for  exposure,  want  of  feeding,  overcrowding, 

etc.,  §  621,  vol.  2. 
must  provide  safe  and  suitable  cars,  §  621,  p.  1203,  vol.  2« 
must  attend  needs  of  animals,  §  621,  p.  1203,  vol.  2. 
facilities   for    unloading,    §    621,    p.    1204,    vol.    2. 
suitable  stockyards,  f  621,  p.  1204,  vol.  2. 

Cemet«ry  Associatioiu. 

ownership  of  lots  in,  §  462,  p.  887,  vol.  2. 

statutes  have  been  passed  for  protection  of,  §  464,  voL  2. 
trespasses  upon,  §  464,  vol.  2. 

cniange  of  Grade. 

injury  to  abutter  when  he  has  built  with  view  to,  §  703,  p.  1349, 
vol.  2. 

Children.    See  Dangerous  Premises. 

dangerous  premises,  machinery,  and  other  things  attractive  to, 

§  326,  vol.  1. 
duty  of  railways  to  guard  against  injury  to,  |  326,  p.  654,  655, 

voL  1. 
liability  of  city  for  injury  to,  |  331,  vol.  1. 

Church. 

disputes,    9    510,    voL    2. 
expulsions  from,   §   510,  vol.  2. 

Civil  Damage  Statutes.    See  Intoxicating  Liquors. 

CivU  Law. 

as  to  surface  waters,  i  535,  vol.  2. 

Civil  Bights.    See   Beligious   Liberty;    Educational   Bights. 

CivU  Suits. 

whether  malicious  prosecution  will  lie,  §§  414,  415,  vol.  1. 

Clerk  of  Court. 

nature  of  office  of,  §  180,  vol.  1. 

when  liability  to  individuals,  §  180,  vol,  1. 

special  cases  of  liability.    See  Official  Liability. 


ie40  INDEX 

CoUiBioiifl. 

of  railroad  conveyances,  §   344,  vol.  1. 

with  passing  trains,   §   344,  vol.   1. 

of  train  with  animals,  §  344,  vol.  1. 

through  neglect  of  different  carriers,  f  349,  voL  !• 

between  vessels  on  water,  §  349,  vol.  !• 

Ckwttblnatloiig.    See  Bestraint  of  Trade;  Contracts;  Conspiracies. 

CkMimMrcial   Agwicliw.    See,   also.  Mercantile   Agencies;   Fraud  sail 
Deception. 

communications  between,  and  subscriber,  {  408,  voL  1. 

Oommon  Oarrler. 

position  in  law,  p.  213,  vol.   !• 
who  is  a,  §  111,  voL  1. 

embraces  what,  §  111,  vol.  1« 
of  goods,  liability  of,   |   112,  vol.  1. 

stipulation  for  immunity  for  negligence  or  fraud,  f  112,  p. 

215,  vol.  1. 
may  limit  liability  to  amount  or  value,  p.  215,  216,  vol  L 
or  as  to  perishable,  p.  216,  vol.  1. 
bound  to  receive  what  goods,  p.  216,  vol.  1« 

the  common  law  as  to,  p.  216,  217,  vol.  1. 
delivery  to  wrong  person,  p.  218,  vol.  1. 
telegraph  companies,  their  legal  status,  §  113,  vol.  1. 
telephone,  §  119,  voL  1« 

Oommon  Oarrlen  of  Goods.    See  Carriers  of  Qoods. 

OoBunon  Oarrlen  of  Paasongers. 
defined,  {  333,  vol.  1. 
their  duty  as  to  care,  f  334,  vol.  1. 

measure  of  care  variously  expressed,  §  335,  vol.  1. 
whtti  one  becomes  passenger,  §  336. 

when  carrier  assumes  duty  toward  passenger,  {  337,  voL  1. 
receiving  passengers,   9   338,  vol.  1.  ■ 

duty   of   railway   toward   intending    passengers    in    about 

station,  {  337,  p.  670,  vol.  1. 
stations  must  be  built  with  caution,  f  837,  p.  671,  §  838, 
voL  1. 
loose  planks,  broken  boards,  holes,  etc.,  f  838,  voL  L 
lack  of  proper  lights,  §  338,  voL  1. 
obstacles  upon  platform,  §  338,  p.  673,  vol.  !• 
protection  against  mail  bags,  §  338,  p.  673,  voL  1. 
accumulation  of  snow  and  ice,  §  338,  p.  673,  voL  L 
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Ck>mmoii  Carriers  of  Passengers   (Continned). 

all  parts  of  ground  mnst  be  in  paroper  condition,  |  338, 

p.   673,   vol.    1. 
duty  toward   sick  passengers,   {   338,  p.   673. 
dutjr  when  passenger  boards  ear,  {  339,  vol.  1. 
when  required  to  cross  tracks,  {  339,  vol.  !•' 
reasonable  time  to  board,  {  339,  vol.  1. 
sudden  jerking  to  be  avoided,  §  339,  p.  675,  vol.  1* 
duty  of  conductor,  {  339,  p.  675,  vol:  1. 
duty  assumed  when  person  comes  upon  premises  to  become  pas- 
senger,  S   340,  vol.  1. 
whether  same  high  degree  of  care  exacted  as    to    station 

grounds^  approaches,  etc,   S   340,  vol.  1. 
crossing  trestle  in  night-time,  {  340,  p.  676,  vol.  1. 
duty  as  to  lighting  eating  houses,  fi  340,  p^  677,  vol.  1« 
allowing  snow  to  remain  on  steps,  fi  340,  p.  677,  voL  1. 
allowing  things  about  platform,  {  340,  p.  677,  voL  1. 
duty  as  to  construction  and  care  of  tracks,  S  341,  voL  h 
utmost  watchfulness  practicable,   {  341,  vol.  1. 
roadbed  must  be  so  made  to  avoid  dangers  reasonably  to 

be  foreseen,  {  341,  p.  678,  vol.  1. 
examination  of  track  after  storm  and  freshet,  I  341,  p.  678, 

vol.  1. 
allowing  ties  to  rotten,  fi  341,  p.  678,  vol.  1. 
obstructions,  {  341,  p.  678,  vol.  1. 

so   situate  that   wind   send   them   into   places   of  dan- 
ger, S  341,  p.  679,  voL  1. 
collisions  with  animals  through  failure  to  fence,  |  341,  p. 

679,  voL  1. 

duties  as  to  construction  of  cars,  engines  and  machinery,  {  842, 
vol.  1. 

highest  practicable  diligence  to  obtain  safe,  {  342,  voL  1. 

must  be  in  reasonably  safe  condition,  S  342,  voL  1. 

boats  and  ship  companies  must  have  safe  boats,  fi  342,  p. 

680,  voL  1. 

elevators  must  be  free  from  defects,  {  342,  p.  680,  vol.  1. 
they  are  not  insurers,   |  342,  p.  680,  vol.   1. 
latent  defects,  S  342,  p.  681,  vol.  1. 
what  constitutes  due  care,  i  342,  p.  682,  vol.  1. 
frequent  and  sufficient  inspections,  S  342,  p.  682,  voL  1. 
devices  diminishing  dangers,  fi  342,  p.  682,  voL  L 
when  the  neglect,  is  that  of  independent  contractor,  |  343, 
voL  1. 
duties  and  liabilities  in  operation  of  vehicles  and  machinery,  f 
844,  vol.  1. 
misplacement  of  switch,  |  344,  voL  1« 


1642  INDEX. 

Common  Oarrlen  of  Passengers   (Continned). 
sudden  jerks,  {  344,  vol.  1. 

eolliBions  with  other   conveyances,   |   344,  yoL   1« 
or  with  passing  trains,  {  344,  vol.  1. 
with  animals,  §  344,  vol.  1. 
liability  to  free  passengers,  S  345,  vol.  1. 

contracts  relieving,  from  liability,  validity,  |  345,  pi  686, 
vol.  1. 
reasons  for  rule  of  responsibility,  p.  686,  687,  voL  L 
persons  riding  on  drover's  pass,  p.  687,  voL  L 
the  tieket,  its  legal  aspect,  S  346,  vol.  1. 

early  tendency  not  to  regard  it  as  a  contract,  f  346,  voL  1. 

modem  view  otherwise,  S  346,  p.  600,  vol.  1« 

modem  railroad  ticket,   S  346,  p.  690,  vol.  1. 

right  of  action  in  tort  for  violation  of  right  to  ride,  S  346, 

p.  692,  vol.  1. 
effect  of  conditions  in,  I   347,  voL   h 

when  sold  at  reduced  rates,  fi  347,  p.  694,  toL  1. 
derailments,  presumption  of  negligence  from,  |  348,  vol.  1. 
collisions  through  neglect  of  different  carriers,  f  349,  voL  L 
the  one  guilty  of  negligence  liable,  I  349,  toL  1. 
may  recovery  be  had  from  second  carrier,  |  349,  voL  1. 
negligence  of  carrier  not  imputable,  $  349,  vol.  L 
between  railroad  and  streetcar,  {  349,  voL  1. 
between  vessels  on  water,  {  349,  vol.  1. 
care   observable   in   discharging   passengers^   f    350. 
reasonable  time  to  alight,  |  350,  voL  L  • 
sudden  starting,  |  350,  vol.  1. 
contributory  negligence^  I  350,  voL  1« 
lessor  and  lessee  railroads,  {  351,  vol.  1. 
statutes  as  to  crossings,  I  351,  vol.  1. 
railroad  cannot  absolve  itself  from  its  duties  by  con- 
tract,  f  351,  vol.  1. 
passenger  injured  on  lessor  road,  |  351,  voL  1. 
injury  to  employees  injured  by  lessee  road,  f  351,  p.  702, 
vol.  1. 
sleeping-car  company,  its  legal  status^  S  352,  voL  1. 
quasi  common  carriers,  S  352,  vol.  1. 
servants  are  servants  of  carrying  company,  f  353,  vol  L 
duty  toward  passengers,  I  354,  voL  1. 
indecent  assault  by  porter,  S  354^  vol.  1. 
wrongful  expulsion  of  passenger,   f  354,  voL  1. 
no  duty  to  strangers,  S  354,  vol.  1. 
failure  to  provide  warm  car,  {  354,  vol.  I. 
safe  means  for  getting  out  of  berth,  |  354,  voL  t, 
falling  of  upper  berth,  §   354,  vol.  1. 
duty  to  awaken  passengers,   S   355,  voL  1« 
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Common  Oarrlen  of  PaBsengen   (Continued), 
street  railways  as,  §  356,  vol.  1. 

degree  of  care  required  of  them,  I  357,  vol.  1, 

duty  as  to  tracks  and  equipments,  S  358,  vol.  1. 
boats  and  ships,  duties  and  liabilities^  I  359,  yol.  L 
elevators  as,  i  360,  voL  1. 

care  required  in  their  operation,  {  361,  vol.  1. 

suitable  and  well-constructed   machinery   necessary,   f   862» 
vol.  1. 

every  new  device  not  essential,  f  362,  voL  1« 

careful   inspection   necessary,    {    362,   vol.    1. 

experienced  operators  required,  I  362,  voL  1« 

alighting  of  passengers,  S  362,  voL  1. 

person  injured  on  must  be  prudent,  S  363,  voL  1« 

falling  into  shaft,  |  364,  vol.  L 

Common  Law. 

as  to  surface  waters,  I  534,  vol.  2. 

as  to  trespass  to  land,  S  522,  vol.  2. 

what  was  navigable  stream  at,  S  533,  voL  2. 

injuries  to  husband  as  such  at,  {{  441,  443,  445,  vol.  2. 

OomparatlTe  Hegliganee. 

doctrine  of,  I  251,  vol.  1. 

donlldantial  Oommnnicatlons.    See  Slander  and  LibeL 

Oonfldentlal  Belation,  Xnjnxies  Arising  in, 
expression,  explained,  ft  124,  voL  1. 
husband  and  wife,  i  125,  vol.  1. 

wrongs  between  under  common  law,  {  125,  voL  1. 
can  the  wife  sue  husband,  I  125,  voL  1. 
the  statutes,  S  125,  vol.  1. 
attorney  and  client,  {  126,  voL  1. 

powers  and  duties  of  attorney,  |  126,  voL  L 
loss  through  this  negligence,  S  126,  voL  1. 
fraudulent  conduct  in  transactions  between,  p.  253,  254, 

voL  1. 
contracts  between,  p.  255,  256,  vol.  1. 
attorney  cannot  reap  personal  gain  because  of  relation, 
p.   127,  vol.   1. 
trustee  and  cestui  que  trust,  {  127,  vol.  1. 

injuries  through   fraud,   {    127,  p.   258,   vol.   1. 
commingling  trust  funds,  p.  259,  vol.  1. 
trustee  cannot  acpire  personal  interest,  pp.  259,  260,  vol.  1. 

transactions   between   presumptively   fraudulent,    I    127,   p. 
.   261,  vol.  1. 
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Coiilid«iitlal  Belfttioii,  Injnrios  Arisiiig  in  (Continued}, 
liability  in   negligence,   |   128,  yol.   1. 
remedy  for,  ft   128,  voh  1. 
measure  of  care,  i  128,  voL  1. 
his  yarious  duties,  S  128,  p.  262,  vol.  1. 
theft  of  goods,  {  128,  p.  262,  voL  1. 
duties  as  to  inyestments,  I  128,  pp.  262,  263,  voL  1. 
guardian  and  ward,  I   120,  toL  1. 
corporate  officers,  {  130,  vol.  1. 

relation   of  directors   to  corporation  and   rtoekholderi^  |  131, 
voL  L 

Ckmflnement. 

wrongful  of  persons  as  insane,  f  230,  toL  1« 

ConfiisioiL 

the  doctrine  as  to,  {  597,  yol.  2. 
right  of  warehousemen  and  depositors,  f  597,  yol.  2. 
deposit  has  effect  of  sale,  when,  f  597,  voL   2. 
generally  regarded  as  a  bailment,  f  597,  voL  2. 

Cktnnaetleiit. 

liability  of  married  women  for  torts,  pk  73,  n.  96,  yoL  1. 
statute  as  to  sale  of  liquors^  i  482,  p.  024,  yol.  2. 
title  of  riparian  owner  on  streams^  {  536,  p.  1020,  yoL  2. 
irrevocability  of  parol  licenses^   f   556,  p.   1063,   voL  2. 
negligence  of  fellow-servant,  master's  liability  determined  not 

by  rank  or  grade,  |  150,  p.  329,  vol.  1. 
judicial  liability  in,  S  189,  p.  433,  vol.  L 

Connecting  Oarrien.    See  Carriers  of  Goods. 

Consent. 

to  assault  and  battery,  f  211,  voL  1« 
to   surgical  operation,   i   875,  vol.  1« 
who  musty  I  376,  voL  1. 

Conspiracy. 

defined,    S   45,   voL    1. 

no  action  for  mere,  f  46,  voL  1« 

overt  act  must  be  committed,   f  45,  vol.   1. 
action  for,  at  common-law,  p.  83,  voL  1,  i  502,  voL  2. 

Contagions  Disease. 

confinement  of  persons  having^  f  231,  voL  1« 

Contract. 

tort  arising  out  of,  infant's  liability,  S{  24^  26,  voL  1. 
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Contracts. 

in  restraint  of  trade.    Indexed  in  full  under  Bestraint  of  Trade—* 
Gontraeta,  Conspiracies  in,  of  the  right  to  makO;  I  491,  voL  2. 

Oontribiitory  HogUgwica. 

in  assault  and  battery,  i   109,  yol.  1. 

plaintiff  must  be  free  from,  S  250,  yoL  L 

and  proximate  cause  closely  allied,  |  250,  p.  533,  vol.  1. 

when  that  of  both  parties  concurrent,  i  250,  pi  533,  yoL  1. 

when  acts  of  defendant  willful  and. intentional,  I  250,  p.  531^ 

yol.  1. 
if  defendant  might  haye  avoided  injury,  f  250,  pp.  533,  534,  voL  !• 
where  defendant  ought  discover  danger,  S  250,  p.  534,  voL  !• 
last  clear  change,  S  534,  p.  534,  voL  1. 
is  that  which  proximately  causes  the  injury,  |  250,  pp.  534^  585, 

voL  L 
need  not  be  sole  cause^  |  250,  p.  534,  voL  1. 
the  "scintilla  rule,"  a  stumbling  block,  S  250,  p.  536,  voL  1. 
doctrines  applied  to  injuries  in  blasting,  I  260,  voL  1. 
of  beneficiaries  in  death  by  wrongful  act,  S  473,  voL  2. 

See  Negligence. 

CoBtrilmtioii  Between  Wrongdoers, 
doctrine  explained,   S  84,  voL   1. 
applied  to  torts,  |  85,  voL  1. 

the  general  rule,  i  85,  S  86,  vol.  1. 

the  so-called  exceptions  discussed,  pp.  157,  158,  161, 
voL  1. 
compared  with  indemnity,  |  85,  p.  150. 
distinguished,  I  91. 
no,  can  be  had  when  wrong  intentional,  {{  86,  87,  vol.  1. 
when  person  knows  or  is  presumed  to  know  character  of 
unlawful  act,  i  86,  vol.  1. 
reasons  for  denying,  among  trespassers^  S  86,  n.  14,  p.  161,  vdL  L 
none  in  assault  and  battery,  S  87,  vol.  1« 
in  malicious  prosecution,   S   87,  voL   L 
in  fraud,  S  87,  voL  1. 
in  libel  and  slander,  S  87,  vol.  1. 
when  parties  presumed  to  know  act  is  unlawful,  S  88,  voL  1. 

ignorance  of  law,  no  excuse,  ft  88,  vol.  1. 
when  parties  not  conscious  of  wrongdoing,  ft  89,  voL  1. 
when  no  reasonable  ground  to  believe  act  unlawful,  ft  89,  voL  L 

reasons  for  rule,  ft  89,  voL  1. 
when  wrong  due  to  negligence,  ft  90,  voL  !• 

when  act  so  wanton  as  to  be  willful,  ft  90,  vol.  1. 
where  different  duties  are  allotted  to  different  partiei^   ft  92, 
yoL  1. 
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Oontribotlim  Between  Wrongdoers  (Continued), 
between  eitj  and  lot  owner,  {  92,  voL  1. 
where  street  ont  of  repciir  through  fault  of  adjacent  owner^ 

S  92,  vol.  1. 
between  street  railroad  and  telephone  company  concnrrentlj 

maintaining  wires^  S  92,  voL  1. 
in  maintenance  of  nuisance,  {  92,  p.  168,  vol.  1. 
when   concurrent   negligence   of   railroads  causes   injury,   t 

92,  p.  168,  vol.  1. 
eollision  of  vessels  by  negligence  of  both,  p.  168,  voL  I. 
when  two  counties  maintains  defective  bridge,  p.  168,  voL  1.. 
when  negligence  of  agent  of  partnership  causes  injury,  | 

92,  p.  168,  voL  1. 
between  partners,  {  92,  p.  168,  vol.  1. 
when  one  is  responsible  for  acts  of  another,  f  93,  voL  L 
as  master  or  principal,  i  93,  vol.  1. 
none  when  unlawful  act   done   under   direction,   I   93, 
n.  40,  vol.  1. 
between   railroad   and   mail   carrier   for   injury  caused  by 

latter,  I  93,  n.  41,  vol.  1. 
between  owner  and  contractor,  f  93,  n.  42,  voL  1. 
when  offense  malum  prohibitum,  {  94,  voL  1. 

usurious   contracts,   I   94,   vol.   1. 
between  parties  suing  out  civil  process,   S  95,  voL  1. 

OCATenion. 

of    personal    property,    f    582,    vol.    2. 

conditions  under  which   it  takes  place  immaterial,   f  582» 

vol.  2. 
what  constitutes,  I  583,  voL  2. 

wrongful  sale  by  agent,   {   583,  vol.  2. 
agent  himself  liable,  {  583,  voL  2. 
auctioneer  or  broker  liable,   f  583,  vpL  2. 
sale   by   commission   merchant   without  knowledge 

of  lien,  S  583,  p.  1119,  voL  2. 
wrongful  delivery  of  goods  in  custody  of  partner- 
ship, i  583,  p.  1119,  voL  2. 
partner   may   maintain   against   stranger   for   property 
transferred   by  copartner   in  fraud,   f   683,   p.   1119, 
voL   2. 
refusal  to  allow  property  to  be  removed,  |  583,  p.  1119, 

vol.  2. 
purchaser  at  judicial  sale  under  improper  writ,  f  583, 

p.    1120,    vol.    2. 
purchase  of  horse  from  one  having  no  right  to  selly  | 
683,  p.   1120,  vol.  2. 
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Conrarsion  (-Continued). 

driving  horse  to  different  place  than   contracted  for, 

S  583,  p.  1120,  YoL  2. 
deviation   from   regular   route   \>j   common   carrier,    f 
683,  pw  1120,  vol  2. 

delivery  to  wrong  person,  S  583,  p.  1120,  vol.  2. 
purchase  froni  one  in  possession  but  unlawfully,  S  583, 

p.  1120,  1121,  voL  2. 
eotenant   cannot   ordinarily   maintain,   S    583,   p.    1121, 
voL  2. 
by  bailee,  I  584^  voL  2. 

measure  of  care  required,  S  584,  vol.  1. 
delivery  to  wrong  person,  {   584,  p.   1122,  vol.  2. 
permitting  officer  to  take,  S  584,  p.  1122,  voL  2. 
warehouseman,  liability  for,  {  584,  p.  1122,  voL  2. 
officer  making  levy  and  sale,  |  585,  vol.  2. 

may  justify,  though  having  knowedge  of  irregularities, 

{  585,  p.  1123,  voL  2. 
when  he  has  knowledge  dehors    writ,  i  585,  p.    1123, 

vol.  2. 
levy  upon  property  of  stranger,  {  585,  p.  1123,  vol.  2. 
delivery  of  property  to  plaintiff  in  replevin  with  notice 

of  claims  of  owner,  {  585,  p.  1123,  vol.  2. 
seizure  of  partnership  property  under  execution  against 
one  claimed  to  be  member,  |  585,  p.  1123,  voL  2. 

levy  upon  partnership  property  for  individual  debt, 
i  585,  pp.  1123,  1124,  vol.  2. 
levy  upon  wrong  property  without  disturbing  pos- 
session,  S   585,   p.   1124,  vol.   2. 
one  purchasing  goods,  from  trespasser,  thief,  or  one  without 
title,  liable,  {  586,  voL  2. 

authorities  collected  in  extended  note,  i  60,  p.  1125. 
not  applied  if  owner  permits  another  to  have  control, 
S  586,  pp.  1125,  1126,  vol.  2. 
demand  when  necessary,   fi   587,  vol.  2. 
who  may  complain,  title,  S  588,  vol.  2. 
warehouseman,  {  588,  voL  2. 
lessee,    S    588,    vol.    2. 
second  mortgagee,   S   588,   vol.   2. 
officer  having  possession,  S  589,  vol.  2. 
property  subject  to,  S  580,  voL  2. 
sand  and  gravel  not,  {  589,  voL  2. 
timber,  I  589,  voL  2. 
stock  in  corporation,  §  589,  vol.  2. 
gas,  water,  ore,  i  589,  vol.  2. 
removable  annexations  to  land,  fxtures,  |  590,  voL  2. 


1648  INDEX 

Convarsioii    (Continued). 

when  annexations  are  fixtures,    when  not,  f    591, 
vol.   2. 
as  between  landlord  and  tenant,  f  592,  toL  2. 
as   affects  innocent   purchasers,  f  593,  voL  2. 
annexations   or    construction   of    buildings    on 
land  of  another  by  mistake,  S  594,  yoL  2. 
property  of  another  taken  bj  mistake  or  trespass  and 
converted  into  different  form,  f  595,  vol  2. 
owner  cannot  be  deprived  of  his  title,  |  595,  voL  2. 
when  property  greatly  enhanced  by  work,  recovery 
of  property  in  its  original  form,  f  595,  voL  2. 
the    authorities    shown    in    extended    note,   hj 
states,  p.  1151,  n.  102,  vol.  1. 
Copyriglit. 

literary  property  rights,  what  constitutes,  |  623,  voL  2. 
publication,  effect  of,  {  624,  vol.  2. 
gift  of  manuscript,  I  624,  voL  2. 

seizure  by  officers,  I  624,  voL  2. 
reading  lectures  to   classes,    S   624,   p.   1210,   voL  2. 
acts  constituting  abandonment,  §  624,  p.  1210,  voL  2. 
statutory  protection  of  literary  productions,  copyright  lawi^  f 
626,  vol.  2. 
constitutional  provision,  S  625,  vol.  2. 

statutes  passed  in  pursuance  of  {  625,  vol.  2. 

do  not  take  away  common-law  right,  I  625,  p.  1212, 
vol.   2. 
who  entitled  to,  i  626,  vol.  2. 

one  hired  to  compose,  S  626,  vol.  2. 

or  employed  to  write,  ft  626,  voL  2. 
of  reports  of  state  courts^  S  626,  vol.  2. 

opinions  of  judges,  {  626,  p.  1217,  vol.  2. 
proprietor,  created  by  assignment  by  author,  |  626,  p.  1214, 

VOL  2. 
theater  manager  employing  playwright  to  produce  play,  f 
626,  p.  1215,  voL  2. 
who  is  a  proprietor,  S  626,  p.  1215,  vol.  2. 
what  may  be  subject  to,  {  627,  vol.  2. 

painting  not  manuscript,  i  627,  pi.  1218,  vol.  2. 
photograph  not  a  print,  i  627,  p.  1218,  voL  2. 
system  of  outlines  for  cutting  dress,  S  627,  p.  1218,  voL  2. 
combination  of  dramatic  events,  {  627,  p.  1218,  voL  2. 
written  directions  for  representation  of  play,  |  627,  p.  1218^ 

voL  2. 
limitations  placed  upon,  {  627,  p.  1218,  voL  2. 
matters  immoral,  i  627,  p.  1218,  vol.  2. 
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inchoate  intended  publication,  9  627,  p.  1218,  toI.  2. 
infringement,  what  constitnteB^  {  628,  vol.  2. 

eop7  of  entire  work  not  necessary,  i  628,  vol.  2. 

latitude  of  reviewers,  §  628,  toL  2,  p.  1222. 

copions  extracts^  i  628,  vol.  2. 

arrangement  of  parts  and  sabjeets,  I  628,  p.  1220,  toL  2. 

abridgment,  {  628,  pp.  1220,  1221,  yol.  2. 

test,  whether  work  sensibly  and  materially  diminishes  valne 
of  another,  S  626,  p.  1222,  vol.  2. 

who  liable,  i  629,  toL  2^ 
of  private  letters,  §  680,  vol.  2. 

of  valne  in  three  ways,  i  630,  vol.  2. 

Corporatt  Ofllcen.    See  Directors  of  Corporations;  Private  Corpora- 
tiona. 

Corporations.    See  Private  Corporations;  Banking  Corporations. 

Comis^L 

advise  of  connseL    See  Malicious  Prosecution. 

Oonntlfla. 

are  local  subdivisions  of  state,  {  07,  vol.  1. 

nature  of,  fully  set  forth,  {  97  and  n.  3. 

not  liable  in  tort  for  neglect  of  officers  or  agents,  |  97,  n.  4, 

vol.  1. 
unless  created  by  statute,  {  97,  p.  176,  voL  1. 
statutes  strictly  construed,  {  97,  p.  176,  voL  1. 

some  illustrations,  {  97,  voL  1. 
may  be  sued  only  in  cases  allowed  by  statute,  {  97,  p.  177,  vol.  1. 
rule  of  exemption  of,  compared  with  municipalities,  S  97,  p.  177, 

voL  1. 
horse  backing  over  unprotected  wall  of  approach  to  bridge,  p. 

178,  n.  12,  vol.  1. 
liability  for  erection  of  dam  without  authority,  |  97,  p.  178, 

voL  1. 
statutes  creating  liability  of,  for  mobs  or  riots,  p.  178,  vol.  1. 
liability  for  erection  and  maintenance  of  pest  house,  S  435,  vol.  1. 

Countj  Oommlssloners. 

not  personally  liable,  S  171,  voL  1. 

Criminal  Conversation. 

action  for,  {  443,  ^ol.  2. 
gist  of,  I  443,  vol.  2j 
consent  of  wife,  effect,  S  443,  vol.  2« 
Torts,  Vol.  11—104 
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when  againit  consenty  S  443,  yoL  2, 
what  will  bar,  {  444,  voL  2^ 

miflcondnet  of  husband,  S  444,  vol.  2, 

connivance  of  husband,  S  444,  vol.  2. 

condonation,  {  444,  vol.  2. 

cohabitation  after,  {  444,  voL  2. 

separation  and  divorce,  S  444,  pi  858,  vol.  2. 

living  apart,  {  444,  p.  858,  voL  2. 

allowing  wife  to  live  as  prostitute,  |  444,  p.  858,  voL  2. 

licentiousness  of  wife,  |  444,  p.  858,  voL  2. 

character  or  reputation,  f  444,  p.  838,  vol.  2. 

prior  misconduct,  f  444,  p.  859,  voL  2. 

cruelty  of  husband,  |  444^ 
pecuniary  damages  not  essential,  {  444,  p.  859,  vol.  2* 
right  of  wife  to  maintain  action  for,  |  444,  p.  859,  voL  S. 

Criminal  Prosaeutions.    See  Malicious  Prosecution. 

Crossingi.    See  Travelers  in  Beads  and  Streets;  Bailwaj  CrossiBga. 
at  streets,  care  to  be  observed  by  pedestrian,  S  270,  voL  !• 

Dangerous  BCachinery. 

manufacture  and  sale  of,  who  liable  for  injury  caused  by,  I  244^ 
p.  513,  voL  L 

Dangerous  PromlsM. 

duty  of  owner,  i  315,  vol.  1^ 

general  duty  as  to  safety  of  premises,  f  316,  vol.  1. 

to  trespassers  and  licensees,  S  316,  vol.  1. 
not  an  insurer,  {  316,  vol.  1. 

must  be  reasonably  safe,  i  316,  voL  1. 
duty  as  to  notice  of  danger,  S  316,  p.  638,  vol.  1. 
open  hatchway,  |  316,  p.  638,  vol.  1^ 
duty  as  to  latent  defects,  p.  638,  vol.  1. 
caused  by  fire,  duty  of  owner,  S  316,  p.  639,  vol.  1. 
duty  to  persons  coming  upon  invitation,  §  316,  p.  638,  S  317, 

vol.  1. 
the  ''invitation"  rule  discussed,  {  318,  vol.  1. 

person  going  to  make  inquiry  for  his  own  benefit,  I  318, 
vol.  1. 
to  obtain  employment,  i  318,  vol.  1. 
to  attend  a  wake,  318,  p.  641,  vol.  1. 
duty  of  owner  to  invited  guest,  {  319,  voL  1. 
the  English  rule,  i  319,  vol.  1. 
liable  for  gross  negligence,  {  319,  voL  1« 
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falling  into  unprotected  hatchwaj,  f  320,  vol.  1. 

falling  into  excavation  close  to  street,  p.  643,  voL  1« 

workman  injured  by  insufficient  scaffold,  p.  643,  yqL  !• 

unsafe  condition  of  wharf,  p.  648,  toL  1. 

unguarded  are  near  sidewalk,  p.  643,  voL  h 

private  crossing  at  railway,  p.  643,  voL  L 

platform  of  railway,  p.  643,  voL  1« 

approach  to  warehouse,  p.  644,  voL  1. 

private  steps  of  dwelling,  breaking  through  with  trunk,  p,  644, 

voL  1. 
defective  railing  around  opening  of  elevated  platform  of  graia 

elevator,  S  320,  p.  644,  vol.  h 
duty  of  owner  to  licensee,  S  321,  voL  1« 
who  is  licensee,  I  821,  voL  1. 

must  assume  all  incident  dangers,  §  321,  voL  1. 
persons  using  railway  property  under  implied  license, 

f  321,  p.  640,  vol.  1. 
one  who  enters  premises  to  see  employee,  |  822,  voL  1. 
visitor  to  a  store    falling    into    elevator  shaft,  |  322, 

vol.  1. 
one  going  about  premises  for  his  own  convenience,  p. 

647,   vol.   1. 
member  of  underwriters'  fire  patrol,  p.  647,  voL  1. 
fireman  of  city,  p.  647,  vol.  1. 
class  visiting  power-house  of  traction  company,  p.  647, 

voL   1« 
making  visit  to  telegraph  office  pw  647. 
going  upon  premises  to  seek  employment,  p.  647,  vol.  1« 
trap  door,  p.  647,  vol.  1. 
duty  to  trespasser,  S  323,  vol.  L 
attractive  to  children  of  immature  age,  {  324,  vol.  h 

precautions  to  be  taken  by  owner  to  guard  against  danger, 

i  324,  p.  649,  voL  1. 
the  age  of  the  children,  {  325,  voL  1^ 

care  required  of  children,  {  325,  vol.  1. 
liability  of  railways  for  injuries  caused  by  turntables,  i  826, 
vol.  1. 

difference  in  judicial  opinion,  {  326,  vol.  1. 
temptation  construed  as  an  invitation,  {  326,  voL  1. 
attractive  nuisance  doctrine  repudiated  in  some  states, 
S  826,  p.  654,  voL  1. 
privy  vault  left  uncovered  close  to  traveled  street,  |  327,  pp. 

654,  656,  vol.  1. 
dangerous  pond  of  water,  pp.  656,  657,  vol.  L 
reservoir,  p.  656,  vol.  1^ 
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mound  of  ashes  on  yaeant  lot,  p.  656,  vol.  1. 

lumber  piled  in  negligent  manner,  p.  656,  yol.  1. 

negligently  permitting  surface  water  to  form  pond,  p.  657,  toL  L 

cogwheels  left  outside  of  factory,  {  328,  p.  657,  toL  !• 

deep  excavation  filled,  f  327,  p.  657,  voL  1. 

pond,  adjacent  to  highway,  |  328,  vol.  1. 

boy  fishing  in  well  in  old  brickyard,  §  328,  voL  1. 

uncovered  cistern  on  vacant  lot,  f  828,  voL  1. 

open  premises,  of  factory,  |  328,  vol.  1. 

rubbish  on  right  of  way  of  railway,  {  328,  voL  1. 

children  loosing  cars  standing  on  railway  tracks,  |  S28,  vol.  1. 

ordinance  requiring  excavations  to  be  filled  or  fenced,  f  329, 

vol.   1, 
falling  walls,  I  830,  vol.  1. 

negligence  presumed  from  falling  building,  |  880,  voL  l 
liability  of  owner,  absolute,  f  830,  vol.  1. 

some  held  not  insurer  to  all  the  world,  f  830,  p.  660. 
vol.  1. 
wall  in  dilapidated  condition,  |  330,  p.  660,  voL  1. 
when  building  destroyed  by  fire,  I  330,  p.  660,  vol  1. 
care  required  in  removal,  f  830,  p.  660,  voL  1. 
building  in  hands  of  insurance  company  immaterisl,  t 
330,  p.  661,  vol.  1« 
liability  of  city  for  injury  to  children  by,  f  331,  voL  1. 
for  failure  to  enforce  ordinances,  S  331. 
for  death  of  child  going  upon  pond  in  vacant  lot,  i  331, 

voL  1. 
death  of  child  going  across  ice  formed  in  hollow  bssin  in 

dumping-ground,  {  831,  voL  1. 
dangerous  pond  of  water  on  its  own  premises,  f  331,  vol  L 
dangerous   machinery  operated  in  usual  course   of  businen,  I 
332,  vol.  1« 

Dsmages. 

meaeure  of,  in  action  for  death  by  wrongful  act,  f  476,  vol  2. 

In  full  under  Death  by  Wrongful  Act. 
measure  in  malicious  prosecution,  S  432,  vol.  1. 
to  person,  i  432,  vol.  1« 
to  property,    S  432,  vol.  1. 
expenses  of  defending,  {  432,  vol.  1. 
counsel  fees,  S  432,  vol.  1. 
mental  pain  and  indignity,  §  432,  vol.  1. 
when  person  arrested  has  sick  member  of  family,  I  432, 

vol.  1^ 
health  of  wife  injured  by,  S  432,  vol.  L 
exemplary,  {  432,  vol.  1. 
in  false  imprisonment,  {  229,  voL  L 
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Damnum  A1»aiie  Injuria. 

Dangbttr. 

sednetion  of,  S  452,  p.  874,  vol.  2. 

Dead  Animate. 

dumping  in  streamy  |  485,  vol.  1^ 

Dead  Body. 

bnrial  of,  of  deceased  relatives,  S  459,  voL  2. 
rights  in,  fi  459,  vol.  2. 

history  of  question,  {  459,  vol.  2. 
9uaH  property  recognized  in,  S  459,  yoL  2. 
this  not  sound,  {  459,  vol.  2. 
the  true  doctrine  stated,  f  460,  vol.  2. 
who  have  the  right  to,  I  461,  vol.  2. 

deceased  may  make  disposition  in  will,  |  461,  vdL  2. 
husband  first  right  to  wife,  S  461,  vol.  2. 
wife  first  right  to  husband,  {  461,  vol.  2. 
questions  of  removal,  S  461,  voL  2. 

dependent  upon  title  to  burial  ground  how,  {  462,  vol.  2. 

modern  tenures  and  lands  shown,  S  462,  voL  2. 
cemetery  association  rules,  f  462,  p.  887,  vol.  2. 
wife  cannot  remove  after  consenting  to  burial,  S  462, 
p.  886,  vol.  2^ 
otherwise  if  she  does  not  freely  consent,  |  462,  p. 
886,  voL  2^ 
80  if  husband  consents  to  burial  of  wife,  |  462,  p.  886, 

voL   2^ 
court  of  equity  may  compel  restoration  of,  when,  i  462^ 
p.  886,  voL  2. 
ownership  of  burial  lot  considered,  |  462,  p.  887,  vol.  2. 
burial  in  churchyard,  {  462,  p.  887,  vol.  2. 
mutilating  or  destroying,  fi  463,  vol.  2. 
physician  or  hospital  authorities  have  no  right  to  hold  au- 
topsy upon,  S  463,  vol.  2. 
coroner  may  hold  post  mortem,  %  463,  vol.  2. 
administrator  cannot  bring  action  for  mutilation  of,  |  463, 
voL   2^ 

Deatb  by  Wrongful  Act. 

no  right  to  life  of  another  at  common  law,  §  465,  vol.  2^ 
no  right  of  action  for,  at  common  law,  §  465,  vol.  2. 
followed  by  American  courts,  |  465,  vol.  2. 
did  not  prevent  parents'  recovery  for  incidental  damages 
and  medical  attendance,  S  465,  vol.  2. 
how,  when  death  instantaneous,  {  465,  vol.  2. 
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right  of  action  for,  created  by  statute,  f  466,  vol.  2. 
whether  new  right  of  action,  S|  466,  468,  vol.  2. 
purport  of  statutes,  S  467,  yoL  2. 

when  survival  of  action  provided  for,  it  is  a  eontinuance 

of  a  right  of  action,  {  468,  voL  2. 
generally  accepted  view  that  it  is  a  new  right  of  ac- 
tion, f  468,  vol.  2. 
the  question  of  consequence  how,  {  468,  voL  2. 
as  to  evidence  and  contributory  negligence,  i 
468,  voL  2. 
the  wrongful  act,  |  469,  voL  2^ 

when  a  right  of  action  exists,  |  469,  voL  2. 
must  be  proximate  cause,  {  469,  vol«  2. 
when  life  of)  injured  could  have  been  saved  by  an  opera- 
tion, ft  469,  vol.  2. 
not  for  death  caused  from  mental  condition,  S  469,  voL  2. 
rule  of  construction  of  statutes,  {  470,  voL  2. 

conflicting  views  as  to,  S  470,  voL  2. 
who  may  sue,  S  471,  voL  2. 
beneficiaries,  who  are,  I  472,  voL  2. 

different  provisions  of  statutes  as  to,  and  their  construction 
by  courts,  shown,  {  472,  voL  2. 
what  defenses  may  be  made  to  action  for,  S  473,  vol.  2. 
negligence  of  deceased,   |   473,  vol.  2. 
that  deceased  had  life  insurance  not,  S  473,  voL  2. 
contributory  negligence  of  beneficiaries,  {  473,  voL  2. 
when  some  have  been  guilty,  S  473,  voL  2. 
when  sole  or  all,  §  473,  vol.  2. 

doctrine  in  Iowa  and  Virginia  that  it  is  not,  f  475, 
vol.   2. 
measure  of  damages,  statutes  prescribe,  §  476,  voL  2. 
measured  by  pecuniary  standard,  fi  476,  vol.  2. 
what  may  be  considered,  S  476,  vol.  2. 
what  deceased  would  have  earned,  §  476,  vol.  2. 
opportunities  for  acquiring  wealth,  {  476,  vol.  2. 
companionship  and  feelings,  fi   476,  vol.  2. 
exemplary  damages,  {  476,  voL  2. 
elements  in  action  by  widow  for  death  of  husband, 
S  477.  vol.  2. 
as  to  comfort  and  society,  {  477,  vol.  2. 
use  of  life  expectancy  tables,  {  478,  vol.  2. 
when  action  may  be  maintained  in  state  other  than  where  death 
occurred,  fi  479,  vol.  2. 
in  absence  of  statute  cannot  be,  {  479,  voL  2. 
some  statutes  shown,  S  479,  voL  2. 
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doctrine  of  comity  of  actions  adopted  \>j  United  States  su- 
preme court,  I  480y  vol.  2. 
followed  in  some  states,  {  480,  toL  2, 
from  sales  of  intoxicating  Uquor,  I  486,  yoL  2. 

OefamatioiL 

defined,  i  383,  vol.  1. 
must  be  understood,  {  387,  vol.  1. 
in  foreign  language,  {  387,  voL  1. 
must  be  false,  S  390,  yoL  1« 
classes  of,  {  392,  voL  1 

Beferences  in  full  found  under  Slander  and  LibeL 

DefenMfl. 

in  action  for  wrongful  death,  |  473,  toI.  2. 

Defense  of  Family. 

right  of,  §  209,  vol.  1, 

Defense  of  Property. 

right  of,  S  210,  voL  1. 

Degrees  of  Negligenee. 

question  discussed,  I  245,  yol.  1. 
gross,  §  245,  vol.  1. 

applied  to  what  relations,  f  245,  voL  1. 
will  and  wanton,  {  246,  vol.  1. 

prevailing  rule  as  to,  stated,  I  246a,  yoL  1. 

Demand* 

when  necessary  in  conversion,  |  587,  vol.  2« 

Derailments. 

of  trains,  presumptions  from,  {  348,  vol.  1. 

Detention. 

in  false  imprisonment,  {  213,  voL  1. 

Directors  of  Corporations. 
Other  than  Banks, 
relation  to  those  interested,  {  131,  vol.  1. 
not  technical  trust,  {  131,  vol.  1. 
a  fiduciary  relation,  {  131,  vol.  1. 
are  trustees  for  stockholders,  §  131,  n.  70,  vol.  1. 

some   authority  to   the   contrary,   S    131,  pp.   268,   269, 
vol.   1. 

mandataries,  I  131,  voL  1« 
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that  no  privity,  not  material  in  tort  against,  |  Itl,  p.  269,  n. 

72,  vol.  1. 
relation  between,  and  third  pereone,  i  181,  p.  269,  vol.  !• 
when  corporation  solvent,  |  131,  p.  269,  vol.  1. 

otherwise  when  insolvent,   |  131,  pp.  269,  270,  voL  !• 
authority  upon,  divided,  f  131,  p.  270,  vol.  1. 
may  not  be  called  to  account  by  third  parties,  f  131,  p.  270, 
voL  1^ 
liability  for  false  representations,  i  131,  p.  270,  vol.  1. 
action  against,  to  be  brought  in  name  of  corporation,  |  131,  p. 
271,  voL  1, 
demand  and  refusal  to  sue,  f  131,  p.  271,  voL  1. 
for  what  acts,  liable,  f  132,  voL  1. 

corporation  has  remedy  against  for  what  acts,  f  132,  voL  L 
no  liability  on  part  of  minority,  |  132,  p.  272,  voL  1. 
personally  liable  for  death  caused  by,  when,  |  132,  p.  273,  voL  1. 
for  nuisance,  f  132,  pi  273,  voL  1« 
for  suffering  corporate  funds  to  be  wasted.  I  132«  p.  273, 

voL  L 
for  fraud,  |  132,  p.  273,  vol.  1. 
scope  and  extent  of  duty  of,  f  188,  voL  1. 
they  are  mandatary,  f  133,  p.  274,  voL  1. 
ordinary  care  required,  f  133,  voL  1. 
only  liable  for  gross  negligence,  f  133,  vol.  1. 
liability  for  mistakes  of  judgment,  i  133,  voL  1. 
Bank  Directwr$, 
relation  to  those  interested,  |  184,  vol.  !• 
banking  corporation  viewed  in  different  light,  I  134,  toL  1. 
relation  between  depositor  and  bank,  that  of  debtor  and  cred- 
itor, I  134,  p.  ,277,  VOL  1. 
special  rule  of  care  applied,  |  134,  p.  277  voL  1« 
they  are  trustees  to  stockholders,  |  134,  p.  278  and  note,  99, 
voL  1. 

the  position  of  the  states  upon  this  question  shown  at  note 
99,  on  pp.  278-281,  voL  1. 
rule  in  Pennsylvania,  I  134,  pi  281,  voL  1. 
relation  to  depositors,  f  134,  p.  281,  voL  1. 

between  bank  other  than  savings,  |  134^  p.  281,  vol.  L 
right  of  depositor  to  sue,  in  tort,  recognized,  f  134,  p.  282, 

n.  103,  vol.  1. 
in  savings  banks,  is  dearly  a  trust,  |  134,  n.  105,  voL  1« 
measure  of  care,  f  135,  vol.  1. 

position  of  states  shown  in  full  in  note  116,  pp.  286-289, 
vol.   1« 
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when  liable,  f  136,  vol.  1. 

only  for  fraud,  or  grosi  negligence  in  PennsylTaniSy  i  136, 
▼oL  1. 
the  rule  generally  bo  expressed,  I  136,  voL  1« 
failure  to  attend  meetings,  f  136,  vol.  1. 
liable  for  frauds  of  officers,  |  136,  toL  1. 
for  overdrafts,  f  136,  toL  1. 
cannot  delegate  entire  management  to  executive  officers,  I  136, 

p.  290,  vol.  1. 
not  liable  for  sudden  and  unexpected  violations  by  their  officers, 

I  136,  p.  290,  voL  1. 
cannot  plead  ignorance  of  affairs,  |  136,  p.  290,  voL  1. 
liable  for  frauds  and  negligence  of  their  agents,  f  136,  p.  291, 

voL  1. 
not  insurers  of  fidelity  of  their  agents,  f  136,  p.  291,  voL  1. 
negligence  in  appointment  of  agents,  f  186,  p.  291,  voL  1* 
examination  of  books,  duty  as  to,  |  136,  p.  291,  voL  1. 
rule  as  to  knowledge  of  what  is  shown  by  books  chargeable  to, 

I  136,  pp.  291,  292,  voL  1. 
mere  errors  of  judgment,  I  136,  p.  292,  vol.  1. 

caused  by  recklessness,  f  136,  p.  292,  voL  1. 
receiving  money  with  knowledge  of  insolvency  of  bank,  |  136^ 

p.  292,  vol.  1. 
false  representations  as  to  solvency,  I  136,  p.  292,  voL  1. 
absence  on  account  of  ill-health,  f  136,  p.  292,  voL  1« 
negligence  of  president,  of  good  character,  f  136,  p.  292,  vol.  1. 
payment  of  overdraft,  |  136,  pp.  292,  293,  voL  1. 
lossess  through  loans  by  cashier,  |  136,  p.  293,  voL  1« 
who  may  enforce  personal  liability,  f  137,  voL  1. 
coriwration  proper  party,  |  137,  voL  1. 

receiver,  when  it  refuses,  f  137,  vol.  1. 
when  creditor  may  sue,  f   137,  voL  1. 

Dog.    See  Animals. 

Domestic  Balatlons. 

wrongs  affecting,  in  full,  c.  29,  |f  440-464. 
wrongs  to  husband,  f  440,  vol.  2. 

abduction,  enticing  or  harboring  wife,  |  441,  vol.  2. 
interference  by   parents   with    married   daughter,    ff   442,   448, 

vol.  2. 
criminal  conversation^  f  443,  vol.  2. 

what  will  or  will  not  bar  such  action,  S  444,  vol.  2. 
alienation  of  affections,  |  445. 

the  common  law  as  to,  f  445,  vol.  2^ 

extension  in  this  country,  S  446,  vol.  2. 
action  by  wife,  f  447,  vol.  2. 
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action  by  liuBband  for  assault  or  other  injury  to  wife,  f  449, 

▼ol.  2^ 
husband  or  wife  cannot  sue  each  other,  f  i50,  toL  2. 
right  of  action  by  parent  for  injury  to  child,  f  451,  toL  2. 

characteristics   of,   and   grounds   for,   such   actions^   f   452, 
vol.  2. 
can  parent  be  injured  by  marriage  of  daughter,  f  453,  toL  2. 
seduction  under  promise  of  marriage,  |  454^  toL  2. 
fraud  in  procuring  marriage,  |  456,  yoL  2. 
master  and  serrant,  loss  of  service,  f  457,  voL  2. 

considered  in  relation  to  labor  troubles,  i  458,  voL  2. 
burial  of  dead,  IS  459-464. 

Drains  and  Sewenu 

liability  of  municipality  in  connection  with,  in  full,  I  104,  toL  L 
position  in  states  shown  in  note,  n.  69,  p.  195,  toL  1. 
city  not  liable,  because  duty  legislative,  Alabama,  p.  195,  n. 

69,  voL  1« 
defeat  caused  by  plan,  no  defense,  Galifomiay  p.  195,  n.  69, 

vol.  1. 
not  liable  for  erroneous  plan,  p.  195,  n.  69,  p.  196,  voL  1. 
for  neglect  to  remove  temporary  obstructions,  p.  195,  n.  69, 

vol.  1. 
for  failure  to  repair,  p.  195,  voL  1^ 
negligence  in  construction,  pp.  195,  197,  n.,  vol.  1 
not  liable  for  improper  location,  p.  195,  n.  69,  voL  1. 
for  pollution  of  stream  due  to  plan,  p.  196,  n.,  voL  1. 
collection  of  increased  body  of  water,  p.  196,  n.,  voL  1« 
flooding  land,  pw  197,  n.,  voL  1. 

Druggist.    Bee   Pharmacist. 

Educational  Rights. 

provisions  for  school  system,  |  511,  vol.  2. 

improper  refusal  of  board  of  education  to  receive  pupils,  |  511, 

vol.  2i 
board  of  education  may  make  rules,  |  512,  vol.  2. 

no  liability  arises  from  if  reasonable,  f  512,  voL  2. 
when  unreasonable  mandamta  will  be,  S  512,  voL  2. 
if  malice  or  willfulness  then  an  action  will  lie,  f  512. 
whether  action  may  lie  against  teachers  for  wrongfully  keep- 
ing child  from  school,  f  512. 

Election  Oillcers. 

liability  of,  f  520,  voL  2. 


INDEX  1659 

Sl6ctvicity« 

care  requixed  in  use  of,  f  261,  vol.  1. 
▼ariouBlj  ezporessed,  f  261,  vol.  1. 

views  in  different  states,  n.  22,  p.  557,  558,  vol.  1. 
presamption  of  negligence,  when,  current  of,  comes  in  contact 
with  person,  f  261,  p.  558,  vol.  1. 

where  insulation  is  gone,  f  261,  p.  558,  vol.  1. 
duty  of  care,  owing  to  everyone  liable  to  come  in  contact  with, 

f  261,  p.  559,  vol.  1. 
constant  oversight  required,  f  261,  p.  559,  voL  1. 
care  and  conduct  of  injured  person,  |  261,  p.  560,  vol.  1. 

ignorance  of  eifect  of  dampness  of  wires,  |  261,  p.  560,  vol.  1. 
touching  wire  where  insulation  worn  off,  f  261,  p.  560,  voL  1. 

Electric  Light  Poles. 

in  streets,  additional  burden,  |  703,  p.  1348,  vol.  2. 

fievators. 

are  common  carriers,  |  360,  voL  1. 

care  required  in  operating,  f  361,  vol.  1. 

well-constructed    machinery    must    be    provided,  |  361,  pi  716, 

I  362,  vol.  1. 
experienced  operators  essential,  f  361,  p.  716,  p.  717,  voL  1. 
that  machinery  was  constructed  by  competent  manufacturer,  no 

excuse,   f  362,  vol.  1. 
every  new  device  need  not  be  adopted,  S  362,  vol.  1. 
careful  inspection  necessary,  f  362,  pp.  716,  717,  voL  1. 
as  to  passengers  alighting,  §  362,  p.  717,  vol.  1. 
injured  person  must  be  prudent,  f  363,  voL  1. 
falling  into  shaft,  f  364,  voL  1. 

Embeulement. 

liability  of  infant  for,  p.  42,  voL  1* 

XSngUflh  Statotee. 

affecting  right  of  action  for   malicious  prosecution,   f   415,  p. 
809,  vol.  1. 

decisions  foUowing,  f  415,  p.  810,  voL  1. 

Equity. 

fraud,  how  treated  in,  f,  715,  voL  2. 

Excavations. 

in  streets,  f  306,  voL  1. 

travelers,  must  submit  to,  when,  f  306,  vol.  1. 
permission  to  make,  to  be  obtained,  §§  307,  312,  voL  1* 
liability  for,  when  not,  §  307,  voL  L 
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if  permisBion  obtained,  liability   depends  upon   negligence, 

I  307,  voL  1. 
preeantions  against  danger  from,  §  307. 
below  surface,  f  308,  voL  1. 
authority  to  make,  f  311,  voL  1. 
made  by  individuals  under  license,  i  312,  voL  !• 

in  eonstruction  of  dwellings,  f  312,  p.  632,  voL  1. 
city  still  owes  duty  of  guarding,  f  312,  p.  632,  vyL  I. 
city,  when  liable  for  personal  injury,  f  312,  p.  632,  toL  1. 
close  to  street,  p.  643,  voL  1, 

Bzeentors  and  Administrators, 

principles  applied  in  determining  liability,  I  183,  toL.  1. 
when  estate  receives  benefit  of  act,  |  183,  voL  1. 
cannot  subject  estate  to  new  liability,  i  183,  voL  !• 
trespass  of,  individual  tort,  f  183,  voL  1. 
taking  property  of  widow,  |  180,  voL  1. 
willfully  taking  possession  of  property,  |  183,  toL  L 
wrongful  sale  of,  f  183,  vol.  1. 

eoncealment  or  false  representations  in  sale  of  land,  I  183^ 
voL  1. 

ExplosiveB. 

shipper  of  dangerous,  liability,  I  244,  vol.  1. 
negligence  in  use  and  storage  of,  f  262,  vol.  1. 

liability  in  use  of,  depends  upon  negUgence,  8  262,  p.  561, 

vol.  1. 
liability  in  storage  of,  two  views  of,  f  262,  p.  561,  voL  1. 
one  of  absolute  liability,  I  262,  p.  561,  voL  1. 
the  other  that  it  is  dependent  upon  negligence,  8  262, 

p.  661,  662,  voL  1. 
whether  the  storage  of,  per  se  nuisance,  f  262,  p.  562, 

voL  1« 
storage  in  city  or  town,  p.  562,  voL  L 
near  buildings,  p.  662,  voL  1. 
in  wooded  buildings,  p.  562,  vol.  1. 
magasine  located  in  populous  part  of  city,  I  262,  p.  563, 
vol.  1. 
distinction  between  act  of  blasting  and  storing  of  dangerous, 
f  262,   p.  563,  voL  1. 

False  Imprisonment. 

joint  liability  of  arresting  officers,  jailers,  |  226,  voL  1. 
distinguished  from  malicious  prosecution,  |  227,  voL  1. 
liability  of  judicial  officers  for,  S  228,  vol.  1. 
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measure  of  damages,  f  229,  vol.  1. 

exemplary  damages,  allowable,  when,  |  229,  vol.  1. 

personal  ill-will,  effect  on,  f  229,  vol.  1. 
wrongful  eonftnement  in  asylum  or  hospital,  when,  |  230,  voL  !• 

arrest  of  insane  without  warrant,  f  230,  toL  1* 

judgment  upon  hearing  protection,  i  230,  toL  1. 

confinement  upon  €»  parte  affidavit,  |  230,  roL  1« 

right  of  relatives  to  restrain,  f  230,  vol.  1. 
restraint  of  {persons  with  contagious  disease,   i  231,  voL  1* 

right  to  establish  quarantine,  f  231,  voL  1. 

powers  of  health  officers,  f  231,  vol.  1. 

not  liable  for  error  in  judgment,  f  231,  voL  1. 

comimlsory  confinement  may  be  had,  when,  8  231,  vol,  !• 
confinement  of  inebriates,  |  232,  voL  1« 
defined,  |  212,  voL  1. 
essential  elements,  |  212,  voL  1. 
interference  with  personal  liberty,  I  212,  voL  1. 
malice  or  ill-will  unnecessary,  f  212,  vol.  1* 
nature  of  detention,  place,  |  213,  voL  1. 

place  immaterial,   f   213,  voL  1. 

prison,  f  213,  voL  1. 

private  house,  f  213,  voL  1. 

in  bank,  |  213,  voL  1. 

business  house,  f  213,  vol.  1. 

of  person  for  shoplifting,  f  213,  vol.  1. 
manual  restraint  unnecessary,  |  214,  voL  1. 

demonstration  of  physical  violence,  |  214,  voL  1. 

by  words  alone^  f  214,  vol.  1. 

by  tax  assessor,  |  214,  voL  1. 

some  personal  coercion  necessary,  |  214,  vol.  1. 

must  be  against  will,  f  214,  vol.  1. 

standing  between  dosed  door  and  person,  §  214,  p.  469,  vol.  1. 
the  arrest,  f  21*5,  vol.  1. 

violence,  in,  f  215,  vol.  1. 

without  warrant,  when,  f  215,  vol.  1. 
by  whom  restraint  imposed,  f  215,  vol.  1« 

by  officers,  f  216,  vol.  1. 

by  private  citizen,  f  216,  vol.  1. 

not  for  misdemeanor,  f  223,  vol.  1. 

both  must  have  reasonable  grounds,  |  216,  vol.  1. 

removal  of  injured  person  to  hospital  by  railway,  f  216,  vol.  1. 
arrest  by  private  person,  |  217,  vol.  L 

for  misdemeanor,  f  218,  vol.  1. 
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when  others  than  arresting  officer  liable,  f  218,  toL  1. 
persons  furnishing  information,  f  218,  toL  1. 

when  offieer  acts  on  his  own  responsibility,  upon  sneh 

information,  i  218,  toL  1. 
merely  stating  that  one  knows  of  an  oifense,  does  not 

make  one  liable^  f  218,  vol.  1. 
one  who  directs,  procures,  or  authorizes  arrest,  liable, 
i  218,  p.  474,  yoL  1. 
need  not  be  present  at  arrest,  |  218,  p.  475,  yoL  L 
offering  to  furnish  conveyance^  f  218,  p.  475,  toL  !• 
pointing  out  person  arrested,  f  218,  p.  475,  voL  1. 
causing  arrest  on  void  warrant,  f  218,  p.  475,  voL  1« 
arrest  under  voidable  writ,  f  218,  p.  475,  yoL  1. 
liability  of  private  i>erson  aiding  officer,  |  219,  voL  1. 

officer  may  command  private  person  to  assist,  |  219,  p.  476, 
•  vol.  1« 

when  officer  exceeds  his  authority,  f  219,  voL  1« 
statutes  regulate  the  matter,  f  219,  voL  h 
when  protected  by  call  of  officer,  |  219,  voL  1. 
entitled  to  the  same  protection  as  officer,  i  219,  voL  1. 
agent  procuring  unlawful  arrest,  f  220,  voL  I. 
attorney's  liability,  f  221,  vol.  1. 

jointly  liable,  when,  f  221,  vol.  1. 
dependent  upon  his  powers,  f  221,  vol.  1« 
when  instrumental  in  having  void  process  issued,  |  21,  voL  L 
when  he  knows  arrest  groundless,  f  221,  voL  1. 
stands  on  same  footing  with  client,  |  221,  voL  1. 
what  makes  imprisonment  unlawful,  S  222,  voL  1. 
dependent  upon  officer's  powers,  |  222,  voL  1. 
when  person  discovered  committing  crime,  |  222,  voL  1. 
when  reasonable  ground  to  believe  felony  committed,  I  222, 
voL  1. 
arrest  must  be  upon  probable  cause,  f  223,  voL  1. 
probable  cause  defined,  f  223,  vol.  1. 
not  dependent  on  actual  facts,  f  223,  voL  1. 

nor  mere  causeless  suspicion,  |  223,  voL  1« 
acting  upon  reliable  information,  f  223,  vol.  1. 
to  prevent  commission  of  crime,  f  223,  voL  1. 
by  private  persons,  f  223,  voL  1. 
arrest  under  warrant,   |   224,  vol.   1. 

when  fair  on  face,  protection,  §  224,  vol.  1. 
when  not  valid  on  face,  f  224,  vol.  1. 
when  voidable  for  error,  |  224,  voL  1. 
when  officer  has  knowledge  of  irregularitiea^  aliunde,  |  224^ 
p.  484,  voL  1. 
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duty  in  obtaining  warrant,  when  arrest  made  without,  |  225, 
vol.  1. 
prisoner  to  be  held  only  until  warrant  ean  be  obtained,  | 

225,  vol.  I. 
when  officer  becomes  trespasser,  a5  UUtiOf  |  226,  p.  486,  yoL 

1. 
regulated  by  statute,  f  226,  vol.  1. 

False  Bepresentatlons.    Indexed  in  full  under  Fraud  and  Deception. 

False  Warranty.    Indexed  in  full  under  Fraud  and  Deception^ 

Family.    Bee  Domestic  Eolations ;  Husband  and  Wife. 

Fast  Driving. ' 

in  streets,  |  272,  vol.  1. 

Federal  Officials.    See  Postoffice  Officials. 
liabiUty  of,  in  full,  i  162,  toL  1. 

Fellow-Servant. 

who  are,  §  150,  vol.  1. 

liability  of  master  for  negligence  of,  fully  discussed,  |  150,  vol.  1. 
does   not   affect  master's   obligations  in   respect   to   duties 

primarily  imposed  on  him,  f  150,  p.  825,  vol.  1. 
liability  of  master  depends  upon  nature  of  duty,  f  150,  p. 
826,  vol.  1. 
not  upon  grades   of  employment,   or  rank   of  service, 
f  150,  p.  326,  voL  1. 
the  position  in  the  states  shown  by  copious  note, 
I  150,  p.  327,  vol.  1;  n.  79,  pp.  327-341,  vol.  1. 
nonassignable  duties  of  master,  f  150a,  vol.  1. 

reasonably   safe,   tools,   appliances   and   machinery, 

f  150,  p.  831,  vol.  1. 
safe  premises,  |  150,  p.  331,  vol.  1. 
care  in  selection  of  servants,  f  150,  p.  332,  vol.  1. 
communication  of  special  dangers,  §   150a,  pc  333, 
voL  1. 
other  duties,  assignable,  f  150a,  p.  336,  vol.  1. 

Flagman.    See  Steam  Bailway  Crossing. 

superior  servant  rule  discussed,   f   150,  vol.   1. 

Flying  Switches. 

on  public  highway  negligence  per  9e,  f  29,  vol.  1. 

traveler  must  nevertheless  be  on.  lookout,  f  298,  vol.  1« 
they  disarm  vigilance,  S  298,  p.  611,  vol.  1. 
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when  brakeman  stationed  on  end  of  ear^  will  not  reliert 

eompanj,  S  298,  p.  611,  vol.  1« 
illnttratiye  eases,  f  299,  voL  1. 

when  no  flagman,  and  no  warning  given,  |  299,  toL  L 
farmer  crossing  on  his  way  home,  company  liable 
though  brakeman  hallooed,  §  299,  voL  1. 

FUth7  BepoHts. 

may  injure  percolating  waters  and  streams,  |  699,  toL  2. 

Fizii. 

injury  to  property  by,  |  704,  vol.  2. 

rule  of  liability  at  common  law,  8  704,  toL  2. 
superior  cause  did  not  relieve,  |  704,  voL  2. 
strict  liability  modified  by  statute,  |  704,  vol.  2. 
wrong  is  nuisance,  when  absolute  liability,  S  704,  p.  1351, 

voL  2. 
if  caused  by  negligence,  not,  |  704,  p.  1351,  voL  2. 
the  rule  for  negligent,  adopted  in  this  country,  |  705,  voL  2. 
precautions  to  be  taken  against,  S  706,  vol.  2. 
natural  conditions  to  be  observed,  |  706,  voL  2. 
dryness  of  season,  p.  1353,  vol.  2. 
railroads  allowing  inflammable  materials  to  collect 

on  .tracks,  |  706,  voL  2. 
negligent  construction  of  buildings,  S  706,  voL  2. 
failure  to  provide  suitable  means  to  keep  Are  with- 
in bounds,  f  706,  p.  1353,  voL  2. 
hot-air  flue  permitting  sparks  to  escape^  |  706,  pi 
1353,  voL  2. 
absolute  scientific  perfection  not  re<iuir6d,  S  707,  p.  1354, 

vol.  2. 
railroads,  duties  as  to  spark-arresters^  |   707«  p.  1351. 

voL  2. 
keeping  fire  under  control,  |  707,  voL  2. 
negligence  concurring  with  starting  fires,  8  708,  voL  2. 

railroad  intentionally  setting  fire  to  turf  or  peat  in  roadbed, 
f  708,  voL  2. 
due  care  to  be  observed  to  keep  within  bounds,  8  709,  vol.  2. 
as  to  boilers,  though  constructed  with  care,  |  709,  voL  2. 
of  railroad  as  to  combustible  materials,  $  709,  voL  2. 
omitting  to  provide  means  for  fighting  fire,  |  709,  voL  2. 
communication  of,  by  engine  along  right  of  way,  8  709,  voL  2. 
no  negligence  in  origin  of,  duty  as  to  spreading,  8  709,  voL  2. 
strength  of  wind^  must  be  regarded,  8  709,  p.  1357,  voL  2. 
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rires.  (Continued). 

injury  mnst  be  proximate  cause,  I  710,  vol.  2. 

interrening  acts  of  God  or  nature,  8  710,  vol.  2. 
statutory  provisions  as  to,  |  711,  vol.  2. 

some  states  have  returned  to  old  rule  of  absolute  liability, 
I  711,  vol.  2. 

Firearms. 

care  required  in  use  of,  |  265,  vol.  1. 

unintentional  injury  from,  f  265,  voL  1. 

accidental  injury  from,  f  265,  voL  1. 

pointing  or  snapping,  8  265,  vol.  1. 

liability  of  ferry  company  for  acts  of  passenger  in  use  of,  8  265, 

vol.  1. 
sale  of,  to  young  persons,  8  265,  vol.  1. 

liability  of  vender,  for  injury  caused  by,  8  265,  p.  568,  vol.  1« 
the  mere  giving  to,  not  negligence,  8  265,  vol.  1. 
violation  of  ordinance  against  shooting,  8  266,  p.  568,  voL  1. 

Fireworks. 

negligent  use  of,  8  266,  vol.  1. 

discharge  of  at  suitable  places,  8  266,  vol.  1. 

no  liability  without  culpable  negligence,  8  266,  vol.  1« 

premature  explosion,  8  266,  p.  569,  vol.  1. 

liability  of  owner   of  park  where  exhibition  is  carried  on,  8 

266,  voL  1. 
horse  frightened  to  death  by,  8  266,  vol.  1. 
exhibition  on  veranda  of  courthouse,  8  266,  vol.  1. 
care  toward  trespasser,  8  266,  vol.  1. 
liability  of  municipality  authorizing,   8   266,  vol.  1. 
contributory  negligence  of  person  injured  by,  8  267,  vol.  1. 

Fire  Department. 

injury  caused  by  city,  no  liability,  8  277,  voL  !• 
city  not  liable  for  neglect  of,  8  100,  voL  1. 

Flsblng. 

in  non-navigable  streams,  8  538,  vol.  2. 
in  non-navigable  inland  lake,  6  ^3^;  voL  2. 

Fixtures. 

defined,  8  591,  vol.  2. 
what  are  and  what  not,  8  591,  vol.  2. 
the  governing  principles  or  tests,  8  591,  vol.  2. 
parties  may  stipulate  orally  or  in  writing  as  to  the  matter,  8 
591,  vol.  2. 

will  not  affect  annexations  not  removaMe  without  injury  to 

property,  8  591,  pp.  1135,  1130,  vol.  2. 
Torts,  Vol.  11-105 
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(Continued). 

when  property  eneambered  by  mortgagee,  $  591,  p.  1136,  toi.  2. 
as  between  landlord  and  tenant,  fi  592,  voL  2. 

no  contract  necessary  to  enable  tenant  to  remove,  1 592,  toL  2. 
trade,  what  constitutes,  f  592,  p.  1138,  vol.  2. 
right  of  removal  must  be  exercised  during  term,  f  592,  p. 
1139,  vol.  2. 
rights  of  innocent  purchasers,  |  593,  vol.  2 
of  mortgagee,  f  593,  vol.  2. 

authorities  upon  collected  in  full  in  note,  p.  1142,  n.  94. 
annexations  of  buildings  upon  lai^d  of  another  by   mistake,  f 

594,  vol.  2. 
house,  fence  or  other  structure  erected  by  mistake  on  land  of 
another  becomes  a,  8  594,  p.  1147. 
the  rule  criticised,  pp.  1147,  1148. 

Toree. 

wrongs  coupled  with,  S  190,  vol.  1. 

wrongs  committed  with  or  without,  f  191,  toL  1. 

Forcible  Bntry  and  Detainer. 

history,  elements  of  wrong,  8  558,  vol.  2. 

modern  modifications  and  application,  8  ^^3,  vol.  2. 

not  title  but  occupancy  is  the  element  of  the  wrong,  8  559,  p. 

1071,  voL  2. 
peaceable  entry,  may  result  in,  8  559,  p.  1072. 
the  element  of  force,  8  559,  p.  1073,  vol.  2. 
especially  of  unlawful  detainer,  8  560,  voL  2. 
element  of  force  dropped  in  some  statutes,  8  560,  p.  1076,  voL  2. 
unlawful  detainer  by  tenant  holding  over,  8  560,  p.  1077,  voL  2. 
the  right  of  landlord  to  resort  to  the  remedy  against  tenant,  8 

560,  pp.  1077,  1079,  vol.  2. 
original  remedy  afforded  was  restoration  of  possession,  8  561, 

vol.  2. 

in  addition,  damages  may  be  recovered,  8  561,  voL  2. 
wrongful  prosecution  of,  8  418,  vol.  1. 

Forcible  Possession.    See  Forcible  Entry  and  Detainer. 

Forged  Paper. 

payment  of,  by  bank,  p.  109,  n.  100,  vol.  1. 

Foot-travelers.    See  Travelers  in  Beads  and  Streets. 

Fraud. 

infant's  liability  for,  f  27,  vol.  1. 
lunatic's  liability  for,  8  35,  n.  77«  vol.  1. 


INDEX  1667 

Fraud  and  Deception. 

how  treated,  8  712,  vol.  2. 
defined,  f  713,  vol.  2. 

in  eqxdty,  8  713,  p.  1364,  vol.  2. 
how  divided,  §  713,  p.  1363,  vol.  2. 

instancee  of,  present  different  elements  and  kinds,  8  714,  voL  2. 
how  treated  in  law  and  equity,  8  715,  vol.  2. 
fraud  in  law  intentional,  8  715,  vol.  2* 
not  80  in  equity,  8  715,  voL  2. 
injuries,  what  rights,  8  716,  vol.  2. 
when  action  in  tort  will  lie^  8  717,  vol.  2. 
gravamen  is  intentional,  8  717,  vol.  2. 
statements  recklessly  made,  8  717,  voL  2. 
the  old  action  was  in  deceit,  8  717,  vol.  2. 
for  constructive  frauds,  8  717,  vol.  2. 
must  cause  damage  or  injury,  8  718,  vol.  2. 
modes   of  representations,   8   719,  vol.  2. 
the  representation,  intention,  8  720,  vol.  2. 
knowledge  of  falsity,  8  721,  vol.  2. 

scienter,  8  721,  n.  27,  p.  1377,  vol.  2. 
is  actual  knowledge  or  intent  necessary,  8  722,  vol.  2. 
representations  made  without  actual  knowledge,  8  1372,  p. 
1372,  vol.  2. 

or  with  good  reason  to  know  are  false,  8  722,  p.  1372, 

vol.  2. 
or  for  which  reasonable  grounds  of  belief  do  not  exist, 

8  722,  pp.  1372,  1873,  vol.  2. 
recklessly  made,  8  722,  p.  1372,  vol.  2. 
knowledge  imputed,  when,  f  722,  p.  1372,  vol.  2. 
statement  of  facts  not  known  to  exist,  8  723,  p.  1373,  vol.  2. 
representations  creating  false  impressions,  8  723,  p.  1373,  vol.  2. 
representations,  honestly  intending  to  tell  truth,  8  723,  p.  1373, 

vol.  2. 
rule  when  false  warranty  made,  8  723,  vol.  2. 

injured  may  sue  in  tort  for  deceit,  8  723,  p.  1374,  vol.  2. 

special  counts  for  deceit  may  be  added,  8  723,  p.  1374, 
vol.  2. 
this   doctrine   and   authorities   discussed,   8    723,  p. 
1374,  vol.  2. 
false  representation  must  be  relied  upon,  8  724,  vol.  2. 

need  not  constitute  entire  inducement,  88  724,  730,  vol.  2. 
when  injured  has  knowledge  of  the  falsity,  8  724,  p.  1377, 
vol.  2. 

or  does  not  believe  in  truth,  8  724,  p.  1377,  vol.  2. 
when  knowledge  inferred,  §  724,  p.  1377,  vol.  2. 
knowledge  frustrated  by  efforts  of  defrauding  party,  8 
724,  p.  1377,  vol.  2. 
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Xrand  and  Deeeptioii  (Continued), 
of  the  right  to  rely,  |  725,  toL  2. 

onlj  one  to  whom  made  ordinarilj,  $  725,  toL  8. 
need  not  be  directly  made,  |  725,  vol.  2. 
those  intended  to  be  influenced  by  them,  f  725,  p.  1378, 

vol.  2. 
intention  to  influence  others  inferred  when,   |  725,  y, 

1879,  voL  2. 
depends  upon  matter  contained  in  atatementa,  8  726,  p. 
p.  1380,  vol.  2. 
negligence  of  the  one  relying,  fS  726,  727,  732,  vol.  2. 
must  use  due  diligence,  fS  726,  727,  732,  toL  2. 
where  eonfldential  or  fiduciary  relations  exist,  |  728,  voL  2. 
failure  to  make  personal  investigation,  |  729,  vol.  2. 

when  positive   assertions  of  fact  upon  knowledge  aire 
made,  9  729,  vol.  2. 
false  representation  must  be  material,  |  730,  vol.  2. 
as  to  price,  |  730,  vol.  2. 

as  to  matters  of  purely  collateral  character,  S  730,  voL  2. 
as  to  condition,  quality  of  property,  f  730,  voL  2. 
as  to  means  and  character,  of  person,  f  730,  vol.  2. 
Tepresentation  must  proximately  cause  injury,  9  731,  voL  2. 
in  sales  of  goods  sold  as  to  quality,  f  732,  voL  2. 

where  means  equally  available  to  both  parties,  |  732,  voL  2L 
grossly  inadequate  price,  |  732,  p.  1386,  vol.  2. 
fraudulent  concealment,  |  733,  vol.  2. 

whether  actionable  in  tort,  in  full,  f  733,  voL  2. 
said  to  be  actual  fraud,  9  733,  vol.  2. 
representations  as  to  matters  of  opinion,  |  734,  voL  2. 
when  may  be  relied  upon,  |  734,  p.  1390,  vol.  2. 
when  accompanied  with  effort  to  forego  examination,  9  734, 

p.  1390,  vol.  2. 
when  designed  by  false  and  there  is  superior  knowledge,  9 

734,  p.  1390,  vol.  2. 
when  relation  of  confidence  exists,  9  734,  p.  1390,  voL  2. 
difficulty  in  determining  whether  it  is  an  opinion,  9  734,  p. 

1391,  vol.  2. 
opinion  as  to  boundary  of  land,  9  734,  p.  1391,  voL  2. 
as  to  speed  of  horse,  9  734,  p.  1391,  vol.  2. 
as  to  credit  or  solvency,  9  734,  p.  1392,  voL  2. 
misrepresentations  as  to  the  law,  9  735,  vol.  2. 

as  to  whether  vendor's  wife  entitled  to  dower,  9  735,  voL  2. 
as  to  legal  rights  of  insured,  9  735,  vol.  2. 
one  with  knowledge  of  the  law  deceiving,  another  ignorant 
thereof,  §  735,  p.  1393,  vol.  2. 
especially  an  attorney,  9  735,  p.  1393,  vol.  2. 
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Fraud  and  Decepttoa  (Continned). 

where  fiduciary  relation  exists,  8  735^  p.  1393,  vol.  2. 
where  one  has  superior  means  of  information,  §  735,  p. 
1394,  vol.  2. 
fraudulent  promises,  S  736,  vol.  2. 

when  may  constitute,  I  736,  vol.  2. 
by  one  possessed  of  superior  knowledge,  S  736,  vol.  2. 
illustrations,  |  736,  p.  1395,  vol.  2. 
false  statements,  to  mercantile  agencies^  8  737,  vol.  2. 

legal  effect  is  to  constitute  them  agents,  §  737,  vol.  2. 
true  at  time  made,  but  afterward  becomes  untrue,  8  737^ 
p.  1397,  vol.  2. 
tracing  representation  to,  near  enough  to  loss,  to  render  liable. 

8  737,  p.  1397,  vol.  2. 
time  is  of  essence  of  wrong,  8  737,  p.  1397,  vol.  2. 

deception  as  to  title  in  sale  of  real  estate,  6  738,  vol.  2. 
•representations    actionable    nDtwithstanding    record ,   '| 

738,  vol.  2. 
caveat  emptor  does  not  apply  when,  8  738,  vol.  2. 
the  fraud,  is  the  assumption  of  knowledge,  8  738,  vol.  2. 
in  sales  of  personalty,  8  739,  vol.  2. 

purchase  without  intent  to  pay,  8  739,  vol.  2. 
the  remedy,  8  740,  vol.  2. 

Fraudulent  Iffaxriage. 

in  procuring,  8  456,  voL  2. 

Ftee  Fassenger. 

liability  of  carrier  to,  8  345,  vol.  1. 

contracts  relieving,  8  345,  p.  686,  vol.  1* 

FMght. 

injury  caused  by,  whether  actionable,  8  257,  voL  1« 

Garbagia. 

deposit  by  city,  when  liable  for  nuisance,  8  435,  voL  1. 

Ou  and  Fluids. 

manufacturers  of,  owe  duty  to  public,  8  263,  vol.  1. 
and  to  every  member  of  community,  8  263,  vol.  1, 
care  required  of,  8  263,  vol.  1. 
as  to  pipes,  8  263,  vol.  1. 

regular  inspection  required,  8  263,  p.  565,  vol.  1. 
negligence  to  lay  on  surface,  8  263,  p.  565,  vol.  1. 
cutting  through  by  heavy  traction  engine,  8  263,  p. 
565,  vol.  1. 

sudden  varying  of  pressure,  8  263,  p.  565,  voL  1. 
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making  connections,   care   required,   §   263,  p.  565, 

voL  1. 
landlord  leaving  open  pipes  in  room,  |  264^  p.  566, 
voh  L 

defect  caused  by  plumber,  p.  566,  vol.   1. 
sale  of  naphtha  as  illuminating,  f  264,  p.  566,  vol.  L 
negligence  in  unloading  Vichy  water,  $  264,  p.  566,  voL  1. 
contributory  negligence  of  one  injured  by,  §  264,  voL  1* 
explosion  of  gasoline,  S  264,  vol.  h 

Gat«8.    See  Steam  Bailway  Crossings. 

QoodwUL 

right  and  injury  to,  8  643,  vol.  2. 

interference  with  species  of  unfair  competition,  §  643,  voL  2. 

when  vendor  may  open  up  same  business,  f  643,  pp.  1252,  1253, 

vol.  2. 
striking  peculiarities  of  modes  of  carrying  on  business,  S  ^^ 

voL  2. 

Goods,  Ctonfusion  of.    See  Confusion  of  Goods. 

Guardian  and  Ward. 

utmost  good  faith  required,  f  129,  vol.  1. 

dealings  between  presumptively  fraudulent,  §  129,  vol.  1. 

guardian  can  make  no  profit,  f  129,  vol.  1. 

liable  for  loss  of  deposit  when,  8  129,  voL  1. 

for  taking  obligation  payable  to  himself,  f  129,  voL  t 
taking  title  in  his  own  name,  8  129,  p.  265,  vol.  1. 

depreciation  in  property  through  negligence,  §  129, 
p.  265. 
property  stolen  from  bank,  8  129,  p.  265,  vol.  I. 
embezzlement  by  attorney,  §  129,  p.  265,  voL  1. 
deposit  of  funds,  8  129,  p.  265,  vol.  1. 
duty  in  bringing  suit  on  obligations,  §  129,  p.  265,  vol.  1. 
loss  of  obligation  through  negligence,  8  129,  p.  265,  vol.  1. 
chargeable  with  what  might  have  been  received,  f  129, 
p.  266,  vol.  1. 
relation  between,  how  created,  8  455,  vol.  2. 
guardian  may  institute  action  for  injury  to,  |  455,  vol.  2. 
guardian,  as  such,  cannot  maintain  action  for  seduction  of  his 
ward,  455,  vol.  2. 

Guest. 

one  becomes,  at  inn,  8  122,  vol.  1, 


INDEX.  1671 

BAcdcniftii* 

are  common  carrierB,  f  111,  vol.  1. 

Health  Offlcen. 

right  of,  to  confine  persons,  f  231,  vol.  1. 

Highways.    See  Streets. 

obstruction  of,  nuisance,  9  300,  vol.  1. 

are  necessities— their  purposes,  {  301,  vol.  1. 

subject  to  legislative  control,  §§  97,  301,  302. 

county  may  be  liable  for  nuisance  in,  f  302,  p.  618,  vol.  1« 

BoBpitalB. 

city  not  liable  for  injuries  done  in  maintaining,  S  100,  vol.  1. 

liability  for,  {  110,  vol.  1. 

what  are  charitable,  {  110,  vol.  1. 

degree  of  care  exacted  of,  S  HO,  vol.  1. 
right  to  confine  in,  {  230,  vol.  1. 

Hnntliig. 

in  non-navigable  streams,  f  538,  voL  2. 

Hnsband  and  Wife. 

joint  liability  of,  p.  76,  vol.  1. 
confidential  relation  between,  §  125,  vol.  1. 

considered  in  its  relation  to  tort,  §  125,  vol.  1« 
husband  as  such  may  sustain  injury  how,  9  440. 

abduction,  enticing  away,  or  harboring  wife,  in  fuU,  f  441, 
vol.  2. 

abduction  as  now  applied,  §  441,  vol.  2. 

when  receiving  wife,  not,  9  441,  vol.  2. 

knowing  and  intentionally  assisting  wife,  f  441,  vol.  2. 

opposing  husband  taking  recreant  wife  home,  f  441,  voL 

2. 
concealing  wife,  9  ^1>  ▼ol.  2. 
interference  by  parents,  §  441,  vol.  2. 
rights  of  parents,  §  441,  vol.  2. 
criminal  conversation,  §  443,  vol.  2. 

adultery  as  a  wrong,  how  regarded,  9  443,  vol.  2. 
gist  of  action,  loss  of  consortium,  §  443,  vol.  2. 
consent  of  wife  immaterial,  §  443,  vol.  2. 
when  against  consent  of  wife,   H   443,  vol.  2. 
what  will  or  will  not  bar  action,  9  444,  vol.  2. 
misconduct  of  husband,  f  444,  vol.  2. 
connivance  of  husband,  f  444,  vol.  2. 
condonation  by  husband,  9  444,  vol.  2. 
cohabitation  after,  §  444,  p.  858,  vol  2. 
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reparation  and  divorce,  ft  444,  p.  858,  vol.  2. 
living  apart,  S  444,  p.  858,  voL  2. 
judgment  for  enticing  away  not,  |  444,  p.  858,  vol.  2. 
allowing  wife  to  live  M  prostitute,  S  444,  p.  858, 

vol.  2. 
the  wife's  licentiousness,  9  444,  p.  858,  voL  2. 
character  or  reputation,  |  444,  p.  858,  voL  2. 
prior  misconduct,  §  444,  p.  859,  vol.  2. 
cruelty  of  husband,  9  444,  vol.  2. 
pecuniary  damage  not  necessary,  |  444,  p.  859,  vol.  2. 
right  of  wife  to  maintain  action  for,  §  444,  p.  859,  voL  2, 
alienation  of  affections,  the  wrong  and  right  of  action  for,  dis- 
cussed, 9  445,  vol.  2. 
not  recognized  at  common  law,  I  445,  p.  861,  vol.  2. 
extension  of  right  of  action  in  this  country,  |  446,  vol.  2. 
loss  of  consortium,  the  gist,  9  446,  vol.  2. 
when  unaccompanied  with  adultery,  9  446,  voL  2. 
action  by  wife,  9  447,  vol.  2. 

right,  denied  in  some  states,  9  447,  p.  864,  voL  2. 
depends  upon  statutes,  9  447,  p.  864,  voL  2. 
action  against  parents,  9  448,  vol.  2. 

father's  house  a  refuge,  9  448,  vol.  2. 

liable  when  they  break  marital  relation,  9  448,  p.  866, 

vol.  2. 
jointly  liable,  9  448,  p.  866,  vol.  2. 
action  by  husband  for  assault  or  other  injury  to  wife,  9  ^^t 
vol.  2. 

gist  of  action,  loss  of  services,  9  449,  p.  867,  vol.  2. 
common-law  action  not  affected  by  statutes,  9  449,  p.  867, 

vol.  2. 
for  loss  of  society,  9  449,  p.  867,  vol.  2. 
selling  chloral  to  wife,  9  449,  p.  868,  voL  2, 
action  against  each  other,  9  449,  vol.  2. 

Illinois.  ~~ 

liability  of  married  women,  9  39,  p.  74,  n.,  vol.  1. 
statute  as  to  sale  of  liquor,  9  482,  p.  924,  vol.  1. 
title  of  riparian  owner  on  Mississippi  river,  §  536,  p.  1025. 
revocability  of  licenses,  9  556,  p.  1062,  vol.  2. 
negligence  of  fellow-servant,  9  150,  vol.  1. 

Imprlsonmenti    See  False  Imprisonment. 

Incorporeal  Bights.    See  Copyright;  Patents;  Bight  of  Way. 
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Indemnity. 

and  contribution  diBtingoished,  f  91,  voL  1. 

Independent  Oontractor  and  Owner, 
joint  liabiUtj  of,  in  tuU,  |  49. 

See  Joint  Torts. 

liability  of  married  women  for  torts,  |  39,  n.  96,  vol.  1. 

Inebriates, 

confinement  of,  f  232,  yoL  1. 

Infants. 

liable  for  torts  same  as  adults,  S  22,  vol.  1. 
for  some  torts  this  is  true,  {  22,  vol.  1. 

dependent  npon  age  and  capacity,  §  22,  vol.  1. 
the  true  inquiry  into  reasons  for  rule,  general  doctrine 
stated,  8  22,  p.  41,  vol.  1. 

for  trespass,  |  22,  p.  41,  vol.  1. 

in  handling  property,  {  22,  p.  42,  vol.  1. 
shooting  arrow,  8  22,  p.  42,  vol.  1. 
throwing  articles,  S  22,  p.  42,  vol.  1. 
for  nuisance,  8  22,  p.  42,  vol.  1. 
for  seduction,  p.  42,  vol.  1. 
for  embezzlement,  p.  42,  vol.  1. 
for  unlawful  shooting,  p  42,  voL  1. 
liability  for  negligence,  pp.  42,  43,  vol.  1. 
liability  for  torts  involving  malice,  8  23,  vol.  1. 
for  slander,  8  23,  vol.  1. 
for  malicious  prosecutions,  8  23,  vol.  1. 
liability  for  tort  arising  out  of  or  connected  with  con- 
tract, 8  24,  vol.  1. 
courts  differ  on  question,  8  24,  vol.  1. 
by  earlier  doctrine,  not  liable,  8  24,  p.  44,  vol.  1. 

applied  in  cases  of  bailment,  p.  45,  vol.  1. 
where  wrong  precedes  or  follows  contract,  rule,  8 

24,  pp.  45,  46,  vol.  1. 
where  wrongful  act   amounts  to  a  repudiation   of 

contract,  pp.  46,  47,  vol.  1. 
a  sound  rule  stated  by  Judge  Elliott,  p.  48,  vol.  1. 
departure  of  contract  in  hiring  horse,  8  25,  p.  49,  vol.  1. 
for  negligence  in  driving,  not  liable,  p.  49,  n.  29, 

▼ol.  1. 
driving  to  different  place,  liable,  p.  49,  n.  50,  vol.  1. 
not  in  Pennsylvania  and  New  Jersey,  p.  50,  n. 
31,  vol.  1. 
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departing   from   contract   not   conversion   in  loira, 

p.  50. 
Blight  and  immaterial  departure,  p.  50,  voL  1. 
positive,   wiUful   or   malicious   act  connected  wiiii 
bailment,  p.  51,  vol.  1. 
liability  for  conversion  not  connected  with  bailment,  { 
26,  vol.  1. 
liability  for  fraud,  |  27,  vol.  1. 

when  fraud  precedes  or  follows  fraud,  (  27,  voL  I. 

general  formula,  §  27,  vol.  1. 
when  it  arises  from  breach  of  contract,  §  27,  voL  1. 
representation  as  to  age,  S  27,  n.  38,  vol.  1, 
procuring  property  by,  p.  53,  n.  38,  vol.  1. 
doctrine  well  stated  by  Mississippi  court,  p.  27,  n.  38, 
vol.  1. 

difficulty  in  application,  pp.  53,  54,  vol.  I. 
by  English  doctrine,  not  liable,  p.  55,  n.  39,  voL  I. 
recognized  in  this  county,  p.  55,  §  27,  vol.  1. 
representations  as  to  age^  $  27,  pp.  55,  59,  n.  51. 

states  where  nonliability  rule  adopted,  (  27,  pp.  56^ 

57,  vol.  1. 
to  induce  sale  of  goods,  p.  56,  n.  42,  vol.  1. 
rule  by  Massachusetts  court,  p.  56,  n.  42,  voL  1. 
rule  in  deceit  in  sale  of  horse,  p.  57.  vol.  1. 
affecting  ownership  of  property,  p.  57,  vol.  1. 
financial  responsibility,  p.  57,  vol.  1. 
fraudulent  representations,  by,  f  27,  pp.  55-59,  vol.  L 
doctrine  and   reasons  for  rule  of  nonliability  dis- 
cussed, pp.  57-59,  vol.  1. 
estopped  from  denying  liability  for  fraud,  §  28,  voL  L 
liability  for  money  stolen  or  embezzled,  9  29,  vol.  1. 
aaaumpsit  upon  implied  contract,  §  29,  vol.  1. 
proper  action  in  case,  |  29,  vol.  1. 
liability  for  tort   committed  under   command   or   duress,   f  30, 
vol.    1. 
principles  of  agency  apply,  §  30,  vol.  1. 
liability  for  torts  of  agents,  §  31,  vol.  1. 

relation  being  contractual,  no  liability,  9  31,  voL  1. 
contracts  in  settlement  of  torts,  f  32,  vol.  1. 

Infringement. 

of  patents,  |  638,  vol.  2.    In  full  under  Patents: 
Innkeeper. 

defined,  9  120,  vol.  1. 

distinguished  from  restaurants,  f  120,  vol.  1. 
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boarding-house  keeper  not,  p.  235,  vol.  1. 
doty  as  to  receiving  guests,  §  121,  vol.  1, 
when  one  becomes  a  guest,  S  122,  vol.  1. 

deposit  of  goods,  without  engaging  quarters,  p.  237,  vol.  1. 

criterion,  payment  of  consideration,  pp.  239,  240,  vol.  1. 

loss  of  baggage  by  departing  guests,  p.  240,  vol.  1. 
liability  not  that  of  bailee,  pp.  121,  122,  vol.  1. 
becoming  boarder  at,  varies  liability,  p.  241,  vol.  1. 
reduction  of  price  for  continued  tftay,  pp.  241,  242,  vol.  1. 
duties  and  liabilities,  i  123,  vol.  1. 

refusal  to  receive  guest,  S  123,  vol.  1. 

prima  facie  liability  for  loss  of  goods,  p.  243,  vol.  1. 

relieved  where  loss  through  act  of  God  or  public  enemy,  p. 
245,  voL  1. 

loss  through  inherent  nature  of  goods,  p.  246,  vol.  !• 

through  fault  of  guest,  p.  246,  vol.  1. 

same  as  common  carrier,  p.  246,  vol.  1. 

loss  of  baggage,  p.  247,  vol.  1. 

kind  of  goods  received,  p.  248,  vol.  1. 

placing  goods  in  custody  of,  p.  248,  vol.  1. 
may  make  reasonable  regulations,  pp.  248,  249,  vol.  1. 

mjunctioiL 

wrongful  prosecution  of,  |  418,  voL  1. 

iDflane  Persons. 

arrest  of,  f  230,  vol.  i. 
restraint  of,  S  230,  vol.  1. 

Intozicating  Liiinors. 

the  civil  damage  statutes,  fi  481,  vol.  2. 

generally  provide  remedy  for  injury  to  "person,"  "prop- 
erty," "means  of  support,"  §  482,  vol.  2. 
action  may  be  brought  severally  or  jointly,  §  482. 
general  purport  of  legislation  shown  in  note  2,  9  482,  p.  923, 

vol.  2. 
held  constitutional,  §  482,  p.  925,  vol.  2. 
action  by  wife  not   dependent  upon  knowledge   of   defend- 
ants, §  482,  p.  925,  vol.  2. 
injury  to  the  person,  §  483,  vol.  2. 

where  husband  drives  wife  from  house  by  abusive  lan- 
guage, f  483,  vol.  2. 
mental  anguish,  disgrace,  loss  of  companionship,  §  483, 

p.  926,  vol.  2. 
8trfln?er,  assaulted  by  intoxicated  person,  9  483,  p.  926, 
vol.  2. 
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assault  upon  wife,  f  483,  p.  926,  yoL  2. 

wound  by  pistol  in  handa  of  intoxicated,  |  4S3,  p.  936^ 

voL  2. 
violent  interference  with  one's  person,  |  483,  p.  926^ 
voL  2. 
injury  to  property,  |  484,  yoL  2. 
reckless  driving,  {  484,  vol.  2. 
■ale  of  goods  of  wife,  |  484,  voL  2. 
injury  to  means  of  support,  |  485,  voL  2. 

right  of  action  unknown  to  common  law,  |  485,  voL  2. 
"means  of  support,"  meaning  of,  S  485,  voL  2. 
liability  for  pension  money  squandered,  |  485,  voL  2. 
diminishing  capacity  for  support,  |  485,  voL  2« 
wife  need  not  be  in  need,  |  485,  p.  928,  vol.  2. 
whether  intoxication  shall  be  a  leading  element  in  low 

of  support,  I  485,  p.  929,  voL  2. 
injured  by  careless  management  of  horses,  |  485,  p.  929,. 

vol.  2. 
commission  of  crime,  |  485,  p.  929,  voL  2. 
when  husband  becomes  spendthrift,  f  485,  p.  930,  voL  2. 
or  loses  situation,  |  485,  p.  930,  voL  2. 
or  is  injured  and  unable  to  work,  |  485,  p.  930^ 

vol.  2. 
neglects  his  business,  f  485,  p.  930,  voL  2. 
becomes  insane,  |  485,  p.  930,  vol.  2. 
remains  away  from  home,  8  485,  p.  930,  voL  2. 
infant  who  supports  parent,  becomes  crazed,  |  485,  pu 
930,  vol.  2. 
death  resulting  from  sale  of,  S  486,  voL  2. 

few  states  hold  it  not  contemplated  by  statutes,  |  486,  p. 

931,  vol.  2. 
majority  hold  otherwise,  f  486,  p.  931,  vol.  2. 

death  must  proximately  result  from  intoxication,  |  486> 
p.  931,  vol.  2. 

not  from  accident,  S  486,  p.  931,  voL  2. 
instances,  f  486,  p.  931,  voL  2. 
who  may  maintain  action  for  unlawful  sales  of,  |  487,  voL  2. 

Invitation. 

duty  of  owner  coming  upon  dangerous  premises  by,  {  818,  voL  1. 

Inventions.    See  Patents. 

In  Personam. 

rights  in,  }  20,  voL  1. 

In  Bem. 

rights  in,  f  20,  vol.  1. 
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Iowa. 

liability  of  married  women,  S  39,  n.  96,  vol.  1. 

Joint  LUbllity.    See  Joint  Tort-feasors;  Joint  Liability  for  Torts. 

Joint  Liability  for  Torts. 

joint  torts,  how  committed,  §  41,  yoL  1. 

parties  responsible  connected  in  various  ways,  |  41,  vol.  1. 

by  aiding,  advising,  assenting,  §  41,  vol.  1. 

by  directing  and  adopting,  f  41,  n.  5,  vol.  1. 

by  command,  {  41,  n.  7,  voL  1. 

by  agreeing  to  wrong  for  one's  benefit,  9  41,  n.  8,  vol.  1. 

mere  spectator,  §  41,  n.  10,  vol.  1. 
distinguished  from  concurrent  independent  acts,  {  42,  vol.  1. 

concurrent  negligence,  S  42,  vol.  1. 

doctrine  illustrated  by  different  wrongs,  {  42,  voL  1. 
principles  underlying  liability  for,  |  43,  vol.  1. 
acts  joint  or  several  explained  and  distinguished,  |  44,  voL  1« 
for  conspiracy,  }  45,  vol.  1. 

no  right  of  action  for  mere,  f  45,  vol.  1. 

at  common  law,  |  45,  p.  83,  vol.  1. 

mere  presence,  §  45,  p.  83,  vol.  1. 
when  acts  separate  and  without  common  intent,  f  46,  vol.  1. 

liability  of   conductor,   engineer   and   fireman   of   train  for 
negligent  act,  fi  46,  p.  84,  n.  27,  vol.  1. 

separate  maintenance  of  ditches,  p.  86,  n.  30,  vol.  1. 

dam,  filled  by  deposits  from  different  coal  mines,  pp.  86,  87, 
n.  31,  vol.  1. 

injury  caused  partly  by  two  agencies,  p.  87,  vol,  1. 

maintenance  of  common  nuisance,  p.  87,  vol.  1. 

party-wall,  falling  of,  p.  88,  vol.  1. 

bridge  jointly  maintained   by  municipalities,  p.   88,  n.   39, 
vol.  1. 

of  several  attaching  creditors,  p.  88,  n.  40,  41,  vol.  1.    • 
ratification  and  adoption,  general  principles,  §  47,  vol.  1. 

for  willful  or  unauthorized  acts,  S  47,  n.  44,  45,  46,  vol.  1. 
malicious  prosecution,  S  47,  n.  46,  vol.  1. 

of  past  and  completed  transaction,  p.  90,  vol.  1. 

ignorance,  mistake,  or  misapprehension,  effect,  p.  90,  vol.  1. 

mere  expression  of  opinion,  p.  90,  n.  50,  vol.  1. 

receipt  of  benefits,  mere,  p.  90,  n.  51,  f  48,  vol.  1. 

original  act  must  have  been  in  interest  of  ratifier,  pp.  90,  91, 
n.  52,  vol.  1. 

aanction  of  trespass,  p.  89,  n.  47,  §  47,  vol.  1. 

partner  cannot  make  firm  liable,  §  48,  n.  54,  vol.  1. 

creditor  ratifying  act  of  attaching  officer,  }  48,  n.  55,  vol.  1. 
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plaintiff  in  execution,  §  48,  vol.  1. 

consenting  to  take  avails,  when  levy  made  by  mutakCy 

p.  92,  n.  57,  vol.  1. 
effect  of  bond  of  indemnity,  p.  92,  n.  58,  59,  60,  vol  I. 
when  independent  contract  is  made,  S  49,  vol.  1. 

when   injury   collateral  to   work  contracted  to  be  done^  | 

49,  vol.  1. 
when  injury  recruits  from  violation  of  duty  from  which  owner 

cannot  relieve  himself,  §  49,  p.  93,  vol.  1. 
the  general  doctrine,  p.  93,  vol.  1. 
exceptions  to,  pp.  93,  94,  vol.  1. 

when  thing  to  be  done  is  inherently  dangeroiu^  pp. 
93,  94,  vol.  1. 
for  injury  from  falling  party-walls,  9  50,  vol,  3- 
of  joint  owners  of  animals,  f  51,  vol.  L 

of  owners  of  dogs,  S  52,  vol.  1. 
for  maintenance  of  nuisance,  9  53,  vol.  1. 

for  coal  vault  constructed  by  owner,  p.  98,  n.  76,  77,  voL  1. 
liability   of    lessor,    lessees,    sublessees,    assignees,    p.  96» 
n.  78,  vol.  1. 

of  landlord  and  tenant,  pp.  98-102,  vol.  1. 

when  contract  made  that  tenant  tfhall  repair,  p.  99, 
vol.  1. 
for  slander  and  libel,  f  54,  vol.  1. 
partnership,  §   54,  vol.  1. 
of  one  composing  article,  9  54,  voL  1. 

impliedly   consenting   to  publication,   f   54,  vol.  1« 
of   one   dictating,    another  writes    and    another    publishes, 

{  54,  vol.  1. 
of  newspaper  reporter  and  proprietor,  9  54,  n.  102,  vol.  1. 
of  one  making  statements  to  reporter,  §  54,  n.  103,  voL  L 
printer  held  with  publisher  or  proprietor,  f  54,  n.  105,  voL  1. 
mere  preparation  of  matter  not  publication,  9   54,  n.  107| 

vol.  1. 
of  persons  jointly  participating  in  composition,  9  54,  n.  106, 

vol.  1. 
knowledge  of  newspaper  proprietor  not  necessary  to  make 

him  liable,  9  54,  n.  109,  voL  1. 
liability  of  newspaper  for  his  newswriter,  9  55,  n.  110,  voL  1. 
liability  of  partnership,  9  55,  n.  110,  111,  vol.  1. 
publication  by  news  collecting  agency,  9  55,  n.  112,  voL  1. 
for  malicious  prosecution,  in  full,  9  55,  vol.  1. 

corporation  liable  with  agents,  9  55,  n.  115,  vol.  1« 
arrest  procured  by  agent,  9  55,  n.  116,  vol.  1. 
liability  of  agent  or  attorney,  9  55,  n.  119,  voL  1« 
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liability  of  partnership,  ft  55,  n.  120,  121,  vol.  1. 
all  who  have  anything  to  do  with,  Uable,  |  55,  n.  123, 
vol.  1. 
of  municipalities  or  counties  in  maintenance  of  bridges,  S  56, 

vol.  1. 
action  to  enforce,  how  brought,  |  57,  voL  1. 

each   liable  for  all  consequences,   ^'-   57,   vol.   1. 
that  all  not  joined,  no  defense,  9  57,  n.  127,  vol.  1. 
no  such  thing  as  misjoinder,  §  57,  n.  128,  vol.  1. 
joint  action  does  not    fail,  if    proof    does    not  show  joint 

wrong,  i   57,  n.  129,  vol.  1. 
entire  recovery  for  wrong  may  be  had  against  one,  S  6^^ 

n.  132,  vol.  1. 
effect  of  unsatisfied  judgment  against  one,  §  58,  voL  1. 
the  common  law  as  to,  in  full,  §  59,  vol.  1. 
fundamental  principles  of  doctrine,  S  60. 
not    applicable    to    American   jurisprudence,    |    61^ 
vol.  1. 

the  American  doctrine  in  full,  9  61,  vol.  1, 
effect  of  issuing  execution,  9  62,  vol.  1. 
release  of  one  joint  tort-feasor,  9  63,  vol.  1. 
partial  satisfaction,  effect,  9  63,  vol.  1. 
judgment   and    execution   in   action   against   all  joint   tort- 
feasors, 9  64,  vol.  1. 
as  affected  by  relation,  99  65-83,  vol.  1. 

See  Joint  Liability  Affected  by  Eolation* 

Joint  Liability  Affected  by  Selation* 

what  is  meant  by  relationship,  9  65,  vol.  1. 
classification  of  wrongs  coming  under  this  head,  9  66,  vol.  1. 
liability  of  principal  and  agent,  master  and  servant,  9  68  et  soq. 
doctrines  of  agency  controlling,  §9  67,  68,  vol.  1. 

one  who  directs  acts,  equally  liable  with  one  who  commits, 

9  68,  vol.  1. 
agent   cannot    escape   liability   because   principal   is   liable, 

9  68,  vol.  1. 
principal  and  agent  must  both  participate,  9  68,  vol.  1. 
principal   liable   for   acts   of   misfeasance  and  malfeasance, 

9  68,  vol.  1. 
test  of  liability  was  act  within  employment,  9  68,  n.  S,  voL  1. 
servant  liable  only  for  misfeasance,  p.  124,  vol.  1. 

not  for  nonfeasance,  p.  124,  9  69,  vol.  1. 
joining  master  and  servant,  p.  125,  vol.  1. 

in  trespass,  p.  125,  vol.  1. 
depends   upon  whether    acts   within    scope   of   employment, 
9  69,  vol.  1. 
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principal  liable  for    all    acts    of    malfeaaanee    or  mia- 
feaeance,  p.  128,  vol.  1. 
such  as  fraud,  deceit,  etc,  p.  128,  voL  L 
trespass,  p.  128,  vol.  1. 
principal  not  liable  for  acts  of  agent  beyond,  pp.  128, 
129,  vol.  1. 
nor  for  independent  tortious  aets^  p.  129,  yoL  1. 

illustrations,  p.  129,  toL  1. 
illustrative  cases,  }  70,  voL  1. 
conductor    wrongfully  inviting    passenger    to  ride, 
f  70,  voL  1.  I 

engineer  removing   trespasser    from    engine   wliilej 

while  running,  |  70,  voL  1. 
conductor  of   street-car  pushing  person  off  ear  in 
rough  manner,  f  70,  yoL  1. 
when  agent  follows  independent  employment,  |  83^ 
of  officer  and  deputy,  9  81,  vol.  1. 

relations  existing  between,  §  81,  voL  1. 

joint  Uability,  §  82,  vol.  1. 

servant  stepping  aside  from  employment,  S  131,  vol.  1. 

servant   doing   scmiething   exclusively   for  his  own  benefit, 

p.  131,  vol.  1. 
illustrative  cases  within  scope  of  employment,  |  71,  vol.  1. 
illustrative   cases  not   within   scope   of   employment,   |   72, 
vol.  1. 
when  conduct  of  agent  or  servant  is  malicious  or  willful,  doctrine 
in  full,  9  73,  vol.  1. 

originally  no  liability,  {  73. 

modem  tendency  toward  liability,  §  73,  voL  1. 

the  test  is  whether  within  scope  of  employment,  pp.  136, 

137,   vol.   1. 
how  question  decided,  |  74,  vol.  1. 
damages  assessable,  §   75,  vol.  1« 
of  husband  and  wife,  §  76,  vol.  1. 
of  parent  and  child,  S  77,  vol.  1. 

parent  held  only  when,  {  77,  vol.  1. 
of  partnerships  and  partners,  99  78,  78,  voL  1. 
partners  liable  in  solido,  9  79,  vol.  1. 
for  false  representation,  9  79,  vol.  1. 

for  conversion  for  wrongful  delivery  of  goods,  |  79,  voL  L 
for  trespass  of  one  member,  9  79,  p.  143,  vol.  1.  * 
of  professional  partnerships,  9  79,  p.  143,  vol.  1. 

Joint  Tort-feasors.    See  Joint  Torts, 
defined,  §  40,  vol.  1. 
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^mdgee.    See  Judicial  Liability. 

JMgeB  of  Election. 

liability  of^  for  refusal  of  vote  of  elector. 

•JMgmont. 

effect  of  unsatisfied;  on  joint  tort-feasor,  |  58,  vol.  1. 

the  common-law  doctrine,  stated  in  full,  S§  ^9,  60,  voL  1. 
the  American  doctrine,  i  61,  vol.  1. 
effect  of  issuing  execution,  {  62,  vol.  1. 

Judicial  Offlcen. 

liability  for  official  neglect,  fi  184,  voL  1. 
English  rule  atf  to,  i  184,  vol.  1. 
of  judge  for  mistake  of  judgment,  f  184,  vol.  1. 
none  when  within  jurisdiction,  |  184,  vol.  1. 
the  undisputed  doctrine  of  judicial  immunity,  |  184,  voL  1. 

reasons  for  the  rule  stated,  §  185,  vol.  1. 
of  judges  of  courts  of  superior  jurisdiction,  S  184,  p.  422, 
vol.  1. 
liable  when  acting  without  jurisdiction,  |  184,  p.  423j 

vol.  1. 
when  there  is  an  excess  of,  I  184,  p.  422,  vol.  1. 
distinction  between  excess  and  absence  of  jurisdiction, 

i  184,  p.  422,  vol.  1. 
rule  in  this  country  shown,  |  184,  p.  423,  voL  1. 
when  acts  done  maliciously,  }  184,  vol.  1. 
discretionary  acts,  S  184,  p.  424,  vol.  1. 
disputed  doctrine  of  immunity  as  to  courts  of  inferior  or 
limited  jurisdiction,  §  186,  vol.  1. 
must  at  their  peril,  keep  within,  f  186,  vol.  1. 
effect  of  acts  beyond,  S  186,  vol.  1. 
when  judge  acts  from  corrupt  motives,  |  186,  p.  427, 

vol.  1. 
reason  of  rule  of  liability  of  magistrates,  f  187,  vol.  x 
courts  contend  that  rule  of  immunity  should  extend  to 
all  courts,  9  187,  vol.  1. 
distinction  between  excess  and  want  of  jurisdiction,  |  188, 
voL  1. 

conflict  of  authority  upon,  f  189,  voL  1. 
judges  of   general  jurisdiction  liable  when  acting  without 
jurisdiction,  S  189,  p.  433,  n.  27,  voL  1. 
judges  of  inferior  courts  liable  when  acting  without  jurisdic- 
tion, I  189,  p.  433;  n.  27,  vol.  1. 
magistrate  exceeding  jurisdiction  with  knowledge,  |  189,  p.  436, 
vol.  1. 

Torts,  VoL  n— 106 
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magistrate  not  liable  in  excess  of  jurisdiction,  (  189,  p.  435; 
n.  30,  vol.  1. 

Jurisdiction.    See  Judicial  Liability;  Official  LiabiUty. 

Justice  of  the  Peace.    See  Judicial  Xiiability. 

Jttstiflcation.    See  Official  Liability. 

lAbor  Organisations. 

in  their  relation  to  conspiracies  against  trade,  |  497,  voL  2. 
the  early  case,  Bex  ▼.  Journeymen  Tailors  of  Cambridge^ 
confederacy  to  raise  wages,  a  conspiracy,  S  497,  p.  951| 
▼ol.   2. 
doctrine  not  received  with  favor  here,  8  497,  p.  951, 
yoL  2. 

some  early  cases  followed  it,  |  497,  p.  451,  voL  2. 
and  late  cases  to  same  effect  in  two  states,  |  497, 
p.  951,  vol.  2. 
the  limit  of  legaUty  of  ''strikes,"  S  497,  p.  497,  vol.  2. 
may  not    congregate    around    employer's   place,  |  497, 

p.  953,  voL  2. 
nor  follow  nonunion  men,  §  497,  p.  953,  vol.  2. 
may   not    use    threats,    menaces,    intimidation,   ridicule, 
S   497,  p.   953,  vol.   2. 
meaning  of  these  terms  as  defined  by  courts,  |  497, 

pp.  953,  954,  vol.  2. 
no   such  thing  as  peaceable  strike,  |  497,  p.  954, 
vol.  2. 
cannot  compel  members  of  another  union  to  desert  it, 

I  497,  p.  954,  vol.  2. 
may  not  entice  apprentices  to  violate  their  covenant, 
S  497,  p.  954,  vol.  2. 
tKe  remedies  against  illegal  acts,  S  498,  p.  955,  voL  2^ 

Lakes. 

rights  of  abutting  owner  on,  S  539,  voL  2. 
the  great,  I  539,  voL  2, 
natural,  {  539,  voL  2, 

Landlord  and  Tenantb 

joint  liability  of,  for  nuisance,  in  full,  |  53,  vol.  1« 
liability  of    landlord    allowing    open    gaspipes  in  room,  |  863, 
p.  566,  voL  1. 
when  defect  in  plumbing   caused   by  competent    plumber, 
S  263,  p.  566,  vol.  1. 
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Lateral  Support. 

in  full,  S  691,  vol.  2. 

owner  entitled  to  have  lands  as  nature  leaves  them,  ft  691,  vol.  2. 

excavations  so  as  to  disturb,  i  691,  vol.  2. 

everyone  has  right  to,  §  691,  vol.  2. 

is  an  easement,  9$  ^91,  693,  vol.  2. 
injury  to,  a  nuisance,  S  691,  p.  1327,  vol.  2. 
owner  has  right  to  land  in  its  natural  condition,  f  692,  vol.  2, 

excavations  by  adjacent  owner,  S  692,  vol.  2. 

excavator  liable  for  what  damages,  §  692,  vol.  2. 

mutft  be  made  with  care,  f  692,  vol.  2. 
duty  to  avoid  injury  to  adjoining  buildings,  S  693,  vol.  2. 
whether  right  to,  acquirable  by  prescription,  f  693,  vol.  2, 
statutes  as  to,  p.  1331,  vol.  2. 
when  buildings  close  to  boundary  line,  f  693,  vol.  2. 

Law. 

misrepresentations  as  to,  §  735,  vol.  2. 

Law  of  tbe  Boad. 

what  it  is,  §  269,  vol.  1. 

statutes  regulating,   f   269,  vol.  1. 

observance  of,  by  heavy  wagons,  |  269,  p.  574,  vol.  1. 

LeglBlatioii. 

city  not  liable  for  failure  in,  or  improper  or  negligent,  I  99^ 
vol.  1. 

LeglBlatlTo  Departmenti 

exempt  from  liability,  S  162,  voL  1« 

Laaaor  and  Lessee  Bailroads. 

liability  in  tort,  i  351,  vol.  L 
statutes  as  to  crossing,  f  351,  voL  1. 
passenger  injured  on  lessor  road,  9  351,  voL  1. 
employees  injured  by  lessee  road,  |  351,  p.  702,  vol.  1« 

Zdabillty  of  Persons. 

of  infants,  {9  22-32,  voL  1. 

of  lunatics,  19  33-36,  vol.  1. 

of  married  women,   §9  37,  39,  vol.  1. 

Libel  and  Slander.    See  Slander  and  Libel. 

License. 

defined,  I  548,  vol.  2. 
how  created,  9  549,  vol.  2, 
kinds,  {  549,  vol.  2. 
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LiceiiBe  (Continned). 

departing  from    temui    of,  becomes    trespasser,  |  549,  p.  1050^ 

vol.  2. 
parol,  for  use  of  land,  |  549,  p.  1050,  vol.  2. 

not  assignable,  f  549,  p.  1050,  toL  2. 
does  not  create  encumbrance  upon  land,  $  549,  p.  1050,  yoL  2^ 
assignment  of,  terminates,  S  549,  p.  1054,  voL  2. 
death  of  licensor  revokes,  |  549,  p.  1054,  voL  2. 

so  does  death  of  licensee,  S  549,  p.  1054,  voL  2. 
nature  of  interest  created  b^,  |  550,  voL  2. 
does  not  trench  upon  policy  of  statute  of  fraudi^  |  550,  p.  1052. 
does  not  pass  interest  in  land,  §  550,  p.  1052,  voL  2. 
news  conflicting,  |  551. 

greater  weight  is  that  an  interest  passes,  $  551,  voL  2. 
effect,  when  premises  alienated,  $  552,  voL  2. 
agreement  for  interest  in  land  will  operate  as,  9  553,  vol.  2. 
agreements  for  sale  of  growing  trees  operates  as,  {9  551,  554, 
p.  1054,  vol.  2. 
revocability  of,  S  554,  vol.  2. 
revocation  of,  in  full,  |  555,  vol.  2. 

when   money   expended   and    improvements  made,   in  full, 
f  556,  vol.  2. 
use  of,  in  cases  of  trespass,  |  657,  vol.  2. 

Life. 

right  to,  I  16,  vol  L 

Limitations. 

upon  contracts,  when  illegal.    See  Bestraint  of  Trade. 

Limiting  Liability, 

contracts  of  carriers,  |  602,  voL  2.    In  full,  under  Carriers  of 
Goods, 

Liquors.    See  Intoxicating  Liquors. 

Literary  Productions.    See  Copyright. 

Livery-stables. 

when  nuisance,  fi  666,  p.  1286,  |  667,  vol.  8. 

Livestock.  .See  Carriers  of  Livestock. 

Lord  Campbell's  Act.    See  Death  by  Wrongful  Act. 
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Ltmatles. 

general  prineiples  of  liability  for  tort,  f  33,  yoL  !• 
tli6  general  rule,  p.  63,  voL  1. 

reasons  for,  pp.  63,  64,  vol.  1. 
for  torts  involving  intent,  p.  64,  {  34,  voL  1. 
for  injuries  to  property,  S  34,  vol.  1. 
a  learned  exposition  of  the  law,  p.  64,  n.  6,  vol.  1« 
for  defective  premises,  pp.  65,  66,  vol.  1. 
for  setting  fire  to  building,  p.  68,  S  34,  vol.  1. 
for  wrongful  conversion,  p.  68,  §  34,  voL  L 
for  wrongs  of  intent,  §  35,  vol.  1. 
opinion  varies,  S  35,  vol.  1. 

liability  0astain«d,  S  35,  n.  72,  vol.  1. 

for  slander  and  libel,  S  35,  vol.  1,  n.  73. 
this  denied,  S  35,  n.  75,  vol.  1. 
for  fraud,  S  35,  n.  77,  vol.  L 
for   all   torts,    except    those   involving   malice, 
I  35,  n.  78,  vol.  1. 
liability  for  negligence,  S  36,  vol.  1. 

care  same  as  sane  persons,  |  36,  vol.  1. 

Magistrate.    See  Judicial  Officers. 

Maine. 

liability  of  married  women  for  torts,  S  39,  n.  96,  vol.  1. 
action  by  wife  for  alienation  of  affections  of  husband  denied, 
S  448,  vol.  2. 

Malice. 

defined,  S  429,  vol.  1. 

in  slander  and  libel,  §  412,  vol.  1. 

in  malicious  prosecution,  §  428,  vol.  1. 

how  shown,  §  430,  voL  1. 

instructions  to  jury  as  to,  |  430,  vol.  1. 

in  assault  and  battery,  {  199,  p.  448,  vol.  1« 

Malicious  Abuse  of  Process, 
defined,  f  233,  vol.  1. 

distinguished  from  malicious  prosecution,  §  419,  vol.  1. 
action  for,  §  233,  vol.  1. 
who  liable  for,  {  233,  vol.  1. 

distinguishable  from  false  imprisonment,  $  233,  vol.  !• 
illustrative  cases,  §  234,  vol.  1. 

extorting  money,  |  234,  vol.  1. 

wrongful  attachment,  8  234,  vol.  1. 

writs  of  execution,  9  234,  vol.  1. 
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UBe  of  process  for  inquisitorial  purposes,  i  234^  toI.  1. 
breaking  open  doors,  S  234»  yoI.  1. 
execution  on  paid  debt,  i  234,  voL  1. 
who  liable  for,  $  235,  voL  1. 

Malicious  Prosecution. 

nature  of  right  injured  by,  i  414,  yoL  L 

the  wrong  of,  does  it  embrace  civil  actions^  §S  414,  415, 
ToL  1. 
ground  of  action  is  groundless  action,   i   415,  p.   808, 

YoL  1. 
the  action  at  common  law,  S  415,  toL  L 
suit    by    disgruntled    stockholder    against    corporation, 

9  415,  p.  809,  vol.  1. 
the  English  statute  as  affecting,  f  415,  p.  809,  toL  1. 
decisions   in   this   country   following   English   rule, 
modified    by  act    of    parliament,  not    sustaining 
right  of  action,  S  415,  p.  811,  vol.  1. 
other  decisions  sustaining  the  right  of  action,  (  415, 
p.  811,  voL  !•  ♦ 

eases  sustaining  action  where  there  has  been  arrest  or 

seizure  of  property,  f  416,  voL  1. 
summary  of  authorities  and  of  principles  of  the  right 

of  action,  9  417,  voL  L 
subject  considered  with  special  reference  to  aoziliaiy 
processes,  f  418,  toL  1. 

attachment  of  property,  S  418,  toI.  L 
forcible  entry  and   detainer,   9  418,  voL  1. 
injunction,  9  ^^^9  "^o^*  1« 
replevin,  9  418,  vol.  1. 
the  wrong  defined  and  explained  and  distinguished  from  kindred 
wrongs,  9  419,  vol.  1. 
distinguished  from  malicious  abuse  of  process,  9  ^9,  p.  816, 
vol.  1. 

distinguished  from  false  imprisonment,  9  227,  vol.  1. 
arrest  under  void  warrant  is  false  imprisonment,  9  419,  voL  1« 
liability  of  infant  for,  9  23,  voL  L 
joint  liability  of  persons  for,  9  55,  vol.  1. 

of  attorney  and  client,  9  55,  p.  149,  n.  115,  vol.  L 
termination  of  suit  essential,  9  ^^0,  voL  1. 

criminal  suit  must  have  terminated,  9  420,  voL  1. 

by  grand  jury  ignoring  bill,  9  420,  p.  817,  vol.  1, 

by  nolle  prosequi,  9  420,  p.  817,  voL  1. 

discharge  from  bail  or    imprisonment,   9    420,  p.  817, 

vol.   1. 
discharge  by  magistrate,  9  ^^0,  p.  817,  voL  !• 
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record  of  magistrate  competent  evidence,  S  420,  p.  817, 

vol.  1.  I 

termination  of  criminal  charge  becanse  proceeding  void, 

S  420,  p.  817,  vol  1. 
necesaary  that  issues  material  to  question  of  Itona  fide 
need  .be  tried,  |  420,  p.  818.  voL  1« 
probable  causo  defined,  S  421,  voL  1« 

how  the  jury  shall  be  instructed,  S9  421,  422,  vol.  1. 
when  facta  as  to  cause  admitted,  §  422. 
when  controverted,  9  422,  voL  1. 
when  dependent  upon  guilt  on  beUef,  S  423,  vol.  1. 
advice  of  counsel,  magistrates  and  others,  {  424. 

when  fuU,  fair  disclosure  made,  a  defense,  9  424,  vol.  1. 
should  reasonable  diligence  be  used  to  find  out  facts,  i  424, 

p.  824,  voL  1. 
must  be  sought,  given  and  acted  upon  in  good  faith,  9  424, 

p.  824,  voL  1. 
when  used  simply  as  cloak,  9  420,  pp.  824,  825,  vol.  1. 
errors  and  mistakes  of  attorney— effect,  9  424^  p.  825,  voL  1» 
when  counsel  acts  upon  information  received  from  others, 

9  424,  p.  825,  vol.  1. 
of  student  at  law,  9  424,  p.  825,  voL  1« 
of  magistrate,  9  424,  p.  825,  voL  1. 

when  one  simply  states  facts  to,  9  424,  p.  825,  vol.  1« 
acting  upon  information  received  from  others,  9  425,  voL  1. 
conviction  as  evidence  of  probable  cause,  9  426,  vol.  1« 
when  verdict  obtained  by  false  testimony,  9  426,  voL  1. 
on  first  trial,  and  on  second  there  is  an  acquittal,  9  426, 

voL  L 
acquittal  on  appeal,  9  426,  voL  !• 
when  there  is  successful  ?iabea9  corpus  proceedings,  9  426, 

voL  L 
when  there  is  disagreement  of  jurors,  9  426,  voL  1. 
effect  of  holding  to  answer  by  examining  court,  9  426,  voL  1. 
effect  of  decree  in  civil  cases,  9  426,  p.  828,  vol.  1. 

how,  if    impeached    for    fraud,  §  426,  voL    1}    p.  828, 
voL  1. 
conviction  brought  about  by  fraud,  9  426,  p.  828,  voL  1. 
conviction  set  aside,  effect,  9  426,  p.  828,  vol.  1. 
acquittal  as  evidence  of  probable  cause,  9  427,  voL  1, 

discharge  by  examining  magistrate,   effect,   9   427,  p.   829, 

vol.  1. 
thtough  disagreement  by  jury,  9  427,  p.  830,  vol.  1. 

holding  to  bail  by  examining  magistrate,  9  427,  p.  830, 
vol.   1. 


1688  INDEX. 

Malicious  Prosecation  (Continued). 

malice  as  an  element  of,  §  428,  yoL  1. 
deilned,  S  429,  voL  1. 

how  shown,  practical  deductions,  §  480,  vol.  1. 
may  be  inferred,  §  430,  vol.  1. 
instructions  to  the  jury  as  to,  §  430,  p.  833,  yoL  h 
good  faith  not  a  defense,  i  430,  p.  835,  vol.  1. 
province  of  court  and  jury  as  to,  f  431,  toL  1. 
measure  of  damages,  (  432,  toL  1. 
to  his  person,  f  432,  yoL  1. 
to  his  property,  §  432,  vclL  1. 
expenses  in  defending,  9  432,  yoL   L 
counsel  f  ees^  f  432,  vol.  1. 
amount  paid  sureties,  i  432,  p.  837,  voL  "L 
mental  pain  and  indignity,  §  432,  vol.  1. 
when  person  arrested  has  sick  member  of  his  family,  §  432, 

p.  837,  yoL  1. 
health  of  wife  injured  by  arrest,  {  432,  p.  837,  yoL  1. 
exemplary  damages,  (  432,  pp.  837,  838,  yoL  1.  - 

Blarriage. 

procuring,  of  daughter  by  false  representations,  i  453,  vol.  2. 
invalidated  statutory,  validated  by  cohabitation,  S  453,  vol.  2. 
fraud  in  procuring,  |  456,  voL  2. 
false  representation  as  to  competency  to  enter  into,  i  456,  vol.  2. 

Married  Women. 

Hability  for   torts,    S   37,   vol.   1. 
legal  status  modified,  9  37,  vol.  1. 
statutes  not  uniform,  §  37,  vol.  L. 
the  common  law,  {  38,  vol.  1« 
reasons  for,  9  38,  voL  1. 
limited   to   what   torts,    9    38,   vol.    1. 
torts  committed  in  presence  of  husband,   9   38,  n.  82,  83, 

pp.  69,  70,  vol.  1. 
suit,  how  brought,  p.  70,  n.  87,  vol.  1. 
for  torts  connected  with  contract,  9  38,  n.  84,  voL  1. 
liability  under  modem  statutes,  9  39. 

tendency  not  to  extend,  by  construction,  9  39,  voL  1. 
require  strict  construction,  9  39,  p.  72,  vol.  1. 

where   authorized   merely  to   sue  and   be  sued,   9   39, 
p.  72,  vol.  1. 
statutes  collected,  p.  73,  n.  96,  vol.  1. 

Master  and  Servant. 

master's  liability  only  for  servant's  acts  of  misfeasance,  p.  124, 
vol.  1. 
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Master  and  Servant  (Continaed). 
joint  liability  of,  p.  126,  vol.  1. 

depends  upon  whether  acts  are  within  scope  of  esiploTment, 
f  69,  vol.  1. 
illustrative  cases,  S  70,  vol.  1. 
acts  within,  cases,  §  71,  vol.  1. 
act6'  not  within,  cases,  §  72,  vol.  1. 
when  conduct  of  servant  malicious,  doctrine  in  fall,  §  73, 
voL  1. 
who  is  a  servant,  {  140,  vol.  1. 
a  volunteer,  a  servant,  9  140,  vol.  1. 

liability  of  master  to  servant,  general  doctrines,  {  141,  voL  1. 
nndertaking  of  servant,  8  141,  vol.  L 
assumptions  by,  S  141,  voL  1. 

the  English  rule  discussed,  §  141,  vol.  1. 
want  of  care  in  improper  selection  of  servants,  S  141,  p.  301, 

voL  1. 
servants,  S  141,  p.  301,  vol.  1. 
general  duty  of  master  to  servant,  §  143,  vol.  1. 
master  not  insurer,  §  143,  p.  304;  9  144,  vol.  1. 
as  to  premises  and  appliances,  §  144,  voL  1. 

retention  of  old  and  insecure,  9  144,  p.  306,  vol.  1. 
when  work  involves  use  of  dangerous  instrumentalities, 

§  144,  pp.  306,  307,  vol.  1. 
newest  and  best  not  required,  i  144,  p.  307,  vol.  1. 
what  is  assumed  by  servant,  9  144,  p.  308,  voL  1. 
duty  continuous,  §  144,  vol.  1. 
inspections  must  be  made,  |  144,  p.  309,  voL  1. 
failure  to  discover  defects,  9  144,  p.  310,  vol.  1. 
when  responsible  for  latent  defects,  9  144,  p.  310,  vol.  1. 
must  communicate  defects  and  dangers  to  servant,  9  146, 

vol.  1. 
not  bound  to  know  all  defects,  9  1^>  P*  312,  vol.  1. 
du;y  in  selection  of  employees,  9  147,  vol.  1. 
does  not  warrant  competency,  9  147,  voL  1« 
must  not  retain  incompetent  servants,  9  147,  p.  316. 
duty  in  prescribing  and  enforcing  rules,  9  148,  vol.  1. 
failure  to   observe,  may  constitute  negligence,   9   148, 
p.  318,  vol.  1. 
master  may  sue  for  loss  of  service,  9  457,  vol.  2. 

for  enticing  away  servant,  9  457,  voL  2. 
master  has  right  of  action  against  others  entering  upon  prem- 
ises to  induce  servant  to  leave,  9  458,  vol.  2. 
against  strikers,  when,  9  458,  voL  2. 
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lAajiter  and  Servaat  (Continned). 

Bervant  is  "enticed  away"  through  intimidation  or  mora]  per* 

suasion,  S  458,  voL  2. 
assamption  of  risks,  8  149,  vol.  1. 

master's  negligence  not,  S  149,  vol.  1. 
character   of  premises   and  appliances  not,   {   149,  p.   321, 
vol.  1. 

80  as  to  coemployees,  §  149,  p.  321,  voL  1. 
knowledge  of  defects,  9  149,  p.  321,  voL  1. 
servant  should  refuse  to  continue  work,  when,  f  149,  p.  322, 
vol.   1. 
effect  of  continuance,  §  149,  p.  322,  vol.  1. 
knowledge   of  defects  on  part   of   servant,   how  it  affects 

master,  (  149,  p.  323,  vol.  1. 
obvious  dangers  and  defects,  f  149,  p.  323,  voL  1. 
negligence  of  fellow-servant,  S  150,  vol.  1. 

conductor— engineer,  not,  {  150,  p.  327,  n.  79;  pp.  327- 
341,  VOL  L 

Massadmsetts. 

liability  of  married  women  for  torts',  {  39,  n.  96,  voL  1« 

Materiality, 

of  false  representations,  §  730,  vol.  2. 

Means  of  Snpport. 

injury  to,  by  sale  of  liquor,  {  485,  voL  2.    In  full  under  Intoxi- 
cating Liquor. 

Mercantile  Agencies. 

fraudulent  statements    by  merchants    to,  whether    actionable. 
i  737,  VOL  2. 

Minnesota. 

liability  of  married  women  for  torts,  §  39,  n«  96,  voL  1« 

Ministerial  Acts. 

distinguished    from  judicial,  S  157,  vol.  1. 

character  of  determines  official  liability,  {  157,  voL  1. 

Ministerial  Officers.    See  Official  Liability, 
classified,  S  159,  voL  1. 
liability  of,  general  doctrine,  f  159,  vol.  1. 

determined  by  nature  of  duty,  S  160,  vol.  L 

Mistake. 

buildings  constructed  on  land  of  another  by,  of  attorney  due  to 
negligence,  liability  for,  S  139,  p.  299,  voL  1. 
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Mobs. 

liability  of  county  for,  pp.  178,  179,  voL  L 

Monopolies.    See   Bestraint    of    Trade— Contracts,    Conspiracies   in. 

Montana^ 

liability  of  married  women,  S  89,  n.  96,  toL  1« 

Mortgagor. 

liable  for  waste,  when,  §  570,  vol.  2. 

Municipal  Corporations. 

nature  of,  as  an  organization,  S  98,  vol.  1. 
act  in  dual  capacity,  private— governmental,  S  98,  vol.  1« 
liability  in  tort  depends  upon  this,  8  98,  voL  1. 
when  in  private  capacity,  liable  as  individual,  S  98,  yoL  1. 
not  liable  when  acting  in  governmental  capacity,  8  98,  voL  1. 
three  classes  in  which   liable,  8  98,  vol.  1. 
no  liability  for  failure  to  legislate,  9  99. 

nor  for  improper  or  negligent  legislation,  {  99,  voL  1. 
neglect  to  provide  sewerage,  S  99,  vol.  1. 
in  Maryland,  liability  recognized,  9  99,  pp.  182,  183,  voL  "L 
decision  discussed,  p.  182,  voL  1. 

doctrine   sustained   to   some   extent  -elsewhere,   p.   184, 
n.,  vol.  1. 
not  liable  for  neglect  or  willful  acts  of  police,  {  100. 

for  wrongful  arrests  and  imprisonment,  9  100,  vol.  1. 
for  assault  and  battery,  9  100,  yoL  1. 
negligence  of  officers  of  prisons,  9  100,  vol.  1. 
no  liability  in  connection  with  hospitals,  9  100,  vol.  1. 
no  liability  for  neglig^ence  of  fire  department,  9  100,  vol.  1. 

nor  for  insufficient  water  supply,  9  100. 
liability  of,  in  care  of  public  buildings,  9  101,  yoL  1« 
rule  of  respondeat  superior  applied  to,  9  101. 
negligently  maintaining  door  in  an  engine-house,  p.  185,  n.  46, 

yoL  1. 
duty  of,  as  to  streets,  9  103,  vol.  1. 
nature  of  interest  in,  9  103,  vol.  1. 

in  some  states,  held  to  be  governmental,  9  103,  pp.  103,  104^ 
vol.  1. 
bulk  of  authority  the  other  way,  holding  them  liable, 
pt  191,  voL  1. 
liability  of,  in  construction,  care  and  maintenance  of  sewers, 
9  104,  VOL  1. 
none  in  devising  plan,  9  ^04. 
liable  for  neglect  in  construction,  9  104,  vol.  1. 
liable  for  failure  to  repair,  9  104,  vol.  1. 
the  position  of  states  shown  in,  n.  69,  p.  195,  vol.  1. 
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Municipal  Oorporatiozifl  (Continued). 

liability  for  injuries  from  fireworks,  {  266,  voL  1. 

for  injury  caused  by  city  ambulance,  §  276,  p.  582,  vnl.  1. 
for  injury  caused  by  its  fire  department,  §  277,  voL  L 
destruction  of  buildings,  §  277,  vol.  1. 
negligence  of  firemen,  f  277,  vol.  1. 
liability  for  failure  to  enforce  ordinances,  9  331. 

for  death  of  children  going  upon  dangerous  premises,  $  331, 
vol.  1. 
for  sickness  caused  by  deposit  of  garbage,  carcasses,  excremeati 

i  435,  vol.  1. 
power  of,  to  legislate  to  prevent  nuisance,  {  438,  voL  1. 

MimicipaUty. 

when  liable  for  injury  from  excavations  in  streets,  f  312,  p.  638, 
vol.  1. 
for  injury  by  obstructions  in  streets,  f  812,  p.  632,  voL  L 
by  falling  in  open  area,  §  312,  p.  632,  voL  I. 
by  falling  in  hatchway,  f  312,  p.  632,  vol.  1. 
liability  for  ice  on  sidewalk,  S  313,  voL  1. 

Navigable  Stream. 

at  common  law,  S  533,  vol.  2. 

ownership  of  soil  under,  §  534,  vol.  2. 
the  rule  at  civil  law,  §  534,  vol  2. 
what  are,  in  this  country,  {  536. 
riparian  rights  in,   S  537,  vol.  2. 

rights  of  abutting  owner  in  non-navigable,  S  538,  vol.  2. 
obstruction  of,  a  nuisance,  88  688,  689,  vol.  2. 

Negligence. 

liability  of  infant  for,  pp.  42,  43,  voL  1, 
liability  of  lunatic,  %  35,  vol.  1. 
concurrent,  joint  liability,  i  42,  voL  1. 
defined,  9  242,  vol.  1. 
legal  duty,  basis  for,  §  243,  vol.  1. 

may   arise   from   reciprocal   relation,    {   243,   vol.    1. 
to  whom  owed— not  indiscriminate,  §  244,  vol.  1. 

to  persons  immediately  connected  with   transaction,  f 

244,  vol.  1. 
when  to  third  party,  S  244,  vol.  1. 

in  manufacture  and  sale  of  machinery,  8  244,  pp.  513* 

514,  515,  vol.  1. 
in  preparation  of  poisonous  drugs,  8   244,  p.  513, 

voL    1. 
shipper  of  dangerous  explosive,  8  244,  voL  1. 
manufacture  and  venders  of  petroleum,  8  244,  vol.  !• 
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Hec^lgwea  (Continued). 

putting  on  market  dangerous  article,  {  244,  p.  51^ 

vol.  1. 
lea>ang  gun  so  as  to  cause  injury,  S  244,  p.  514,  vol  1. 
defective  elevator,  S  244,  p.  515,  vol.  1. 
defective  steam  boiler,  S  244,  p.  515,  vol.  1. 
defective  flywheel,  S  244,  p.  515,  vol.  1. 
between  telegraph   company  and  receiver   of  mes- 
sage, S  244,  p.  516,  vol.  1. 
degrees  of,  question  discussed^  8  245,  voL  1. 
gross,  I  245,  vol.  1. 

applied  to  what  relation,  S  245,  vol.  1. 
directors  of  banks,  I  244,  voL  1. 
willful  and  wanton,  in  full,  |  246,  vol.  1. 

the  prevailing  rule  as  to,  stated,  §  246a,  vol.  1. 

views  in  different  states^   8   246a,  n.  59,  vol.   1. 
kind  of  care  required  to  avoid,  S  247,  voL  1. 
when  human  life  involved,  |  247,  voL  1« 

by  carriers  of  passengers,  |  247,  vol.  1. 
care  required  in  use  of  electricity,  |  248,  p.  529,  voL  1. 
ordinary  care,  defined,  |  248,  vol.  1. 
when  exacted,  |  248,  vol.  1. 

when  life  not  at  stake,  |  248,  vol.  1. 
duty  of  railway  to  persons  on  foot,  S  248,  voL  1. 
required  of  motormen,  I  248,  voL  1. 
standard  of  duty,  how  fixed,  |  249,  vol.  1. 
contributory,  general  doctrine,  in  full,  S  250,  voL  1. 
and  proximate  cause,  S  250,  voL  1. 

where  defendant  ought  to  discover  danger,  8  250,  vol.  1« 
when  both  parties  guilty,  {  250,  voL  1. 
doctrine  of  ''last  chance,"  |  250,  voL  1. 
a  defense  only  when  it  is  proximate  cause,  §  250,   p.    535, 

voL  1. 
considered  in  reference  to  ''scintilla  rule,"  S  250,  p.  536, 
voL  1« 
comparative,  8  251,  vol.  1. 
proximate  cause,  8  252,  voL  1« 
imputed,  8  253,  vol.  1. 
of  children,  8  254,  vol.  1. 

care  to  be  exacted,  8  254,  vol.  L 
very  young  children,  8  254,  voL  1. 
violation  of  statute,  per  ae,  doctrine  in  full,  8  255,  vol.  !• 

greater  weight  of  authority  supports,  8  255,  vol.  1. 
violation  of  ordinances,  whether  per  ae,  8  255,  p.  544,  88  286, 

296,  voL  1. 
questions  of,  how  decided,  8  256,  voL  1. 


1694  INDEX. 

Negligence  (Continued). 

causing  fright,  whether  actionable,  S  257,  vol.  1. 
authorities  divided,  |  257,  yol.  1. 
from  blasting,  S  257,  pp.  546,  547,  toL  1. 

illustrative  cases,  |  257,  p.  547,  vol.  1. 

serious  results  from,  §  257,  p.  547,  voL  1« 

causing  nervous  derangement,  S  257,  p.  548,  voL  h 

reasons  for  denying  recovery,  §  257,  p.  548,  voL  1. 

a  late  Iowa  decision,  holds  it  actionable,  S  257,  pi  549,  vol.1. 

in  use  of  ezploeives.    See  Ezplosivee. 

in  use  of  dangerous  gas  and  fluids.    See  Gas  and  Fluids. 

in  use  of  firearms,  S  265,  vol.  1.    See  Firearma. 

in  use  of  fireworks,  §  266,  voL  1.    See  Fireworks. 

in   traveling   on   foot.    See    Travelers   in   Boada    and   Streets; 
Street   Bailways. 

and  nuisance  distinguished,  |  300. 

with  reference  to  excavations  and  obstructions  in  street^ 
§  300,  vol.  1. 

of  attorney,  §  126,  voL  1. 

of  trustee,  S  128,  voL  1* 

Negligent  Fires.    See  iFires. 

Newspapers. 

liabiUt  for  Ubel,  88  409,  410,  voL  h, 

New  York. 

liability  of  married  women  for  torts^  8  39,  n.  96,  voL  1. 

Noises  and  Smells. 

when  nuisances.    In  full  under  Nuisance. 

Nolle  Prosequi. 

is  a  termination  of  action  authorizing  malicious  prosecution,  i 
420,  p.  817,  vol.  1. 

North  Dakota. 

liability  of  married  women  for  torts,  8  39,  n.  96,  toL  1« 

Notary  Public. 

a  public  officer,  8  166,  vol.  1. 

measure  of  care  exacted,  8  167,  voL  L 

liability  for  defective   acknowledgment,  |   168,  toL  1. 

liability  in  protest  of  paper,  8  169,  vol.  1« 

Nuisance.    See  Blasting. 

liability  of  infant  for,  8  22,  p.  42,  vol.  L 
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Kuisance— Injury  to  Health  and  DiBcomfort. 
its  position  in  law,  |  433,  vol.  1. 
defined  and  explained,  S  434,  vol.  1;  S  653,  vol.  2. 
new  definition,  |  435,  p.  842. 
relation  to   negligence,    §  434,  vol.   1. 
classification  of  rights,  injured  by,  |  434,  p.  842,  vol.  1. 
an  injury  to  health,  S  435,  vol.  1. 
by  drain,  §  435,  vol.  1. 

dumping  dead  animals  in  stream,  §  435,  vol.  1. 
maintenance  of  fat-rendering  factory,  |  435,  vol.  1. 
of  fertilizer  factory,  §  435,  vol.   1. 
of  business  producing  noxious  odors,  |  435,  vol.  1. 
of  barn,  8  435,  voL  1. 
by  accumulation  of  stagnant  water,  |  435,  vol.  L 
sale  of  adulterated  tea,  §  435,  vol.  1. 
liability  of  city  for  sickness  caused  by  deposit  of  eareasseSy 

garbage,  excremeni,  §  435,  voL  1. 
erection  and   maintenance  of   pesthouse  by  county,   8  435, 
vol.  1. 
personal  discomfort,  I  436,  vol.  1. 

distinction  between,  injuring,  and  to  bealtb,  S  436,  vol.  1, 
what  must  be  submitted  to,  §  436,  vol.  1. 
as  to   different  kinds  of  business,   |   436,  vol.   I. 
blacksmithing  and   boiler-making,   S   436,   vol.   1. 
jarring  and  shaking  building  by  machinery,  {  436,  vol.  I. 
operation  of  lead  smelting  works,  §  436,  p.  846. 
of  tannery,  {  436,  p.  846,  vol.  1. 
of  slaughter-houses,  §  436,  p.  846,  vol.  1. 
of  tin-shop,  §  436,  p.  846,  vol.  1. 
of  livery-stables,  8  436,  p.  846,  vol.  1. 
manufacture  of  sulphur,   §  436,  p.  846,  vol.  1. 
keeping  calves  ready  for  slaughter,  §  436,  p.  846,  voL  !• 
keeping  jacks  and  stahions,   8   430,  p.  846,  vol.  1. 
keeping  piggery,  8  430,  p.  840,  vol.  1. 
keeping  house  of  ill-fame,  8  ^36,  p.  846,  vol.  1. 
gas  factory,  8  436,  p.  846,  vol.  1. 
carpet-cleaning  establishment,  8  ^36,  p.  847,  vol.  I. 
garbage  plant,  8  ^36,  p.  847,  vol.  1. 
erection  of  shop  in  suburban  locality,  8  ^36,  p.  847,  vol.  I. 
offensive  odors  and  smells,  when  actionable,  8  ^36,  p.  847, 

voL  1. 
•enaitive  tastes  and  peculiarities  not  noticed,  8  436,  p.  847, 
▼oL  I. 
or   complaint   of   single   individual   of   exceptional   sue- 
ceptibiHty,  8  436,  pp.  847,  848,  vol.  1. 
ringing  of  church  or  factory  bells,  8  436,  p.  848,  voL  1« 
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Nnlsance—Injiiry   to   Health   and   BiBComfort  (Continued), 
malieioasly  erecting  high  board  fence,  I  437,  voL  1. 

legislation  against,  S  437,  vol.  1. 
loud  and  disagreeable  noises  occasioned  hj  street-car  ban, 

not,  S  437,  p.  849,  vol.  1. 
fire-engine  house,  8  437,  vol.  1. 

trifling  annoyances  and  inconveniences,  I  437,  voL  1. 
unsightly  appearance  of  vacant  lot,  8  437,  voL  1« 
legislation  to  prevent,  §  438,  vol.  1. 
effect  of,  final,  %  438,  vol.  1. 
power  of  municipalities,  S  438,  vol.  1. 

ordinance  against  steam  shoddy  machine,  i  438, 
against  sale  of  liquior,  §  438,  vol.  1. 

Nnisanee— Injury  to  Beal  Property. 

definition  further  considered,  §  653,  vol.  2. 
distinguishable  from  trespass,  S  653,  p.  1269,  vol.  2. 
the  right  injured,  distinguished  from  others,  §  653,  p.  1269,  voL  2. 
question  of  care  not  involved,  8  655,  vol.  2. 
in  blasting,  8  655.  vol.  1. 

condition  of  property  by  negligence,  8  655,  voL  2. 
a  public,  and  private  injury,  8  655,  vol.  2. 
when  a  private,  8  656,  vol.  2. 
prescriptive  right  to  maintain,  8  657,  vol.  2. 
who  may  complain  of,  8  658,  vol.  2. 

when  individual  may  complain  of  public,  8  ^^9  ▼ol.  2. 
reversioner  or  remainderman  may  sue,  when,  8  659,  voL  2. 
who  liable  for  the  test,  8  660. 

joint  liability  in,  8  53,  vol.  1;   8  660.  voL  2. 
liability  of  grantee,  8  661,  vol.  2. 
the  occupier,  when  alone  liable,  8  661,  voL  2. 
when  owner  responsible,  8  661,  vol.  2. 

awhen  he  leases  to  tenant,  8  662,  vol.  2. 

without  knowledge  of  latent  defect,  8  662,  voL  2. 
when  nuisance  thereon,  at  time  with  hia  knowledge^ 

8  662,  vol.  2,  p.  1279. 
liability  to  third  persons  coming  on  premises  whea 

in  possession  of  tenant,  8  662,  voL  2. 
for   nuisance   created   after  lease,   8   662,   p.   1280, 

voL  2. 
created    without    knowledge    or    consent    of   land- 
lord, 8  662,  p.  1281,  vol.  2. 
leasing  for  purpose  landlord  knows  will  be  nuisanes^ 
8  662,  p.  1281,  voL  2. 
liability  of  municipal  corporation  for,  8  663,  voL  2. 

defective   sewers   casting  water  upon   property,    |   663,  p. 
1282,  vol.   2. 
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Vuisaiiee— Injury  to  Boal  Property  (Continued). 

when  exercising  governmental  function,  {  663,  p.  1282,  vol.  2. 

defective  privy  well  on  school  property,  I  663,  p.  1282,  vol.  2. 

dnmp-yard  and  burying-ground,  S  663,  p^  1283,  vol.  2. 

collecting  surface  water,  |  663,  pi  1283,  vol.  2. 

for,  created,  and  maintained  by  others,  |  664,  vol.  2. 

for,  caused  by  construction  of  tracks  by  street  railway,  { 
664,  vol.  2. 
for  excavation  made  by  railroad  company,  8  665,  vol.  2. 
per  se,  |  665,  voL  2. 
lawful  business  not  per  se,  §  666,  vol.  2. 

slaughter-house,  §  666,  vol.  2. 

street  railway  operating  cables,  S  666,  vol.  2. 

smoke,  noise  and  jar  of  steam  planing-mill,  S  666,  p.  1286, 
voL  2. 

grinding,  grating,  dust,  dirt,  from  railroad  coalshed,  |  666, 
p.  1286,  voL  2. 

jarring  of  machinery,  |  666,  vol.  2. 

soot  and  smoke  from  smokestacks,  |  666,  voL  2. 

refining  petroleum,  S  666,  p.  1286,  vol.  2. 

keeping  livery-stables,  |  666,  p.  1286;  vol.  2,  |  667. 

burning  brick,  |  666,  p.  1286,  voL  2. 

smelting  lead,  S  666,  p.  1286,  vol.  2. 

running  fertilizer  factory,  S  666,  p.  1286,  voL  2. 

powder  magazine,  S  666,  p.  1286,  voL  2. 
reservoirs,  f  668,  vol.  2. 

when  injury  caused  by  via  majory   %  668,  vol.  2. 

negligence  in  collecting  water  in,  S  668,  p.  1290,  vol.  2. 

embankments  or  levees  constructed  to  restrain  waters,  %  666, 
p.  1290,  voL  2. 
stagnant  waters,  |  666,  p.  1291,  vol.  2. 
seepage  or  percolations  of,  S  666,  p.  1291,  vol.  2. 
obstructions  of  streams,  8  688,  vol.  2. 

discharge  of  water  in  stream  in  unusual  quantities,  f  687,  vol.  2. 
wrongful    interference   with    surface   waters^    8$    670,   673.    In- 
dexed in  full  under  Surface  Waters, 
misuse  or  pollution  of  percolating  waters,  |  676,  vol.  2. 

altering  or  polluting,  §  677,  vol.  2. 
wrongful  interference  with  subterranean  streams^  8  678,  vol.  2. 
filthy  deposits,  8  679,  vol.  2. 
riparian    rights.    For    all  questions    concerning,    see    Biparian 

Bights, 
projections  of  buildings  or  trees  over  land  of  another,  8  690,' 

vol.  2. 
obstruction  of  right  of  way,  8  702,  p.  1345,  vol.  2. 

Torts,  Vol.  11—107 
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OtMrtnictioii  In  8ir66i. 

unneceBsarily  impeding  uie  of  highway,  ft  nuimiee,  |  300,  p.  615, 
▼oL  L 

Occupant. 

liability  for  nniaanee.    See  Nninnee. 

Occupation. 

slander  of  one  in  hia.    See  Slander  and  LibeL 

Odors,  OffansiTC.    See  Nuiaance. 

Ofllce* 

ilander  of  one  in  hia.    See  Slander  and  LibeL 

Ofllcar.    See  Oifieial  Liability, 
who  is  an,  8  163,  yoL  1. 

Olllctr  and  J>9j/ntf, 

principles  of  substantive  lisbility,  i  81,  voL  1. 
joint  liabUity,  |  82,  yoL  1. 

earlier  doctrine,  f  82,  n.  143,  voL  1. 

Of&cer  and  Partjr. 

joint  liability  for  wrongful  acts  of  officer,  by  ratification,  $  49, 
▼oL  1. 

Official  LUUUty. 

kinds  of  offices,  §  151,  yoL  1. 
nature  of  public  office,  S  151,  toL  1. 
who  is  an  officer,  8  163,  voL  1. 

essentials  to  constitute,  §  163,  vol.  1. 

distinguished  from  employee,  8  153,  p.  349,  vol.  1. 

trustees,  benevolent  institutions,  S  163,  p.  360,  voL  1. 

medical  superintendent,  S  153,  p.  350,  yoL  1, 

health  inspector,  §  154,  pi  350,  yoL  1. 

harbor  master,  i  154,  p.  350,  vol.  1. 

commissioners  of  highway,  S  154,  p.  350,  yoL  1. 

water  commissioners,  |  154,  p.  350,  voL  1. 

members  of  detective  department,  8  154,  p.  350,  yoL  1. 

levee  commissioner,  8  154,  p.  360,  vol.  1. 

superintendent  of  public  instruction,  §  154,  p.  351,  voL  1. 

ilreman  of  city,  8  154,  p.  351,  voL  1. 
the  test  of,  8  154,  voL  1. 
basic  principles  of,  discussed,  8  155,  vol.  1. 
acts  colore  offlcii—virtute  offlciiy  8  155,   pp.  356,  358,  voL  1. 
the  remedy  to  enforce,  8  156,  vol.  1. 
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Offldal  liability  (Continued). 

when  action  in  tort  will  lie,  f  156,  vol.  L 
when  mandamus  will  lie^  8  156,  voL  1. 
ministerial  and  judicial  acts  distinguished,  8   157,  voL  1. 
distinction  detemdnes,  I  157,  vol  1. 
transactions  having  admixture  of  both,   |   158,  voL  1. 
ministerial  officers  classified,  §  159,  voL  1« 
who  are,  §  159,  voL  1, 

liabiUty  of,  general  doctrine,  fi  159,  vol.  1. 
duty  imposed  upon,  for  whose  benefit,  8  160,  vol.  1. 
omission  of  duty  may  be  negligence  or  malicious,   | 
160,  VOL  1. 

when  act  depends  upon  judgment  or  discretion,  |  160| 
voL  1. 
legislative  department,  $  161,  voL  1. 

exempt  from  liability,  8  161,  voL  1. 
of  federal  officials,  §  162,  voL  1. 
of  president,  §  162,  vol.  1^ 

ministerial  duties  of  executive  officers,  8  162,  voL  1. 
of  postoffice  department,  8  102,  vol.  1. 
secretary  of  treasury,  §  162,  voL  L 
comnussioner  of  i>ension8,  |  162,  vol.  1. 
of  postoffice  officials,  8  103,  voL  1. 

duties  of  postmasters,  to  whom  owing,  §  103,  voL  L 

when  liable  for  negligence,  i  163,  voL  1« 
carriers  and  clerks,  |  163,  voL  1. 
rules  under  the  modem  service,  I  163,  voL  1« 
of  state  officials,  8  104,  vol.  1. 
of  the  governor,  8  104,  voL  1. 

amenable  to  mandamus,  %  104,  vol.  1. 

free  from  control,  according  to  some  authority,  8  104^ 
vol.  1. 

general  doctrine  otherwise,  8  104,  p.  375,  vol.  1. 
governor   liable   for    neglect    of    ministerial    acts, 

when,  8  104,  p.  375,  vol.  1. 
illustrations  of  the  use   of   mandamus  to   enforce 
performance  of  duties,  8  105,  voL  1. 
notary  public  are  public  officers,   8   100,   vol.  2. 
duties  of,  8  107,  vol.  1. 
measure  of  care  exacted  of,  8  107,  vol.  1. 
liability  for   defective  acknowledgment,   of   deed,     8     108, 
vol.  1, 

none   in   West    Virginia,    8    108,   p.    379,    vol.    1. 
none  unless  intentional  neglect  in  Pennsylvania,  8  108, 

p.   379,   vol.   1. 
must   result   in   injury,    8    109,   p.   380,    vol.    1. 
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Offlciftl  liability  (Continued). 

Iiabilit7  in  protest  of  paper,  S  169,  voL  1. 
care  required,  §  169,  p.  381,  toL  1. 
failure  to  record  protest,  8  169,  p.  381,  voL  1. 
presentment  for  acceptance,  S  169,  p.  381,  voL  1. 
presentment    for     nonacceptance    before    presentment, 
Ubel,  §   169,  p.   381,   voL   1. 
county  officials,  perform  what  duties,  §  170,  voL  1. 
countjr  commissioners  not  personally  liable,  I  171,  voL  1. 
county   treasurer,   duties   governmental,   i   172,   voL  1. 

liability  in  tort,  8  172,  voL  1. 
recorder  or  register  of  deeds,  design  of  office^  S  173,  yoL  1. 
liability  in  tort,  S  173,  vol.  1. 
refusal  to  receive  paper  for  record,  S  173,  voL  h 
failure  to  record  within  limited  time,  §  173,  voL  L 
failure  to  register  instrument,  S  174a,  voL  1. 
for  erroneous  record,  S  174a,  voL  1. 
the  filing  of  deed  constructive  notice,   §§   174a,  174b, 

voL   1. 
failure  to  index  record,  §  174a,  voL  1« 

effect  of  such  record  as  notice,  §|  174b,  174c,  voL  1. 
various  views  and  reasons  discussed,  I  174b,  voL  1. 
distinction  as  to  mistake  in  recording,  174b,  p.  391, 

vol.  1. 
error  in  making  index,  §  174b,  p.  391,  voL  1. 
who  may  complain,  8  174b,  voL  L 
duty  of  whom  to  see  that  valid  registration  made, 
8  174c,  vol.  1. 
recorder  the  agent  of  grantee,  8   174c,  voL  1. 
conflict  of  authority  upon,  §  174c,  voL  1. 
doctrine  in  full  stated  by  Mississippi  court,  p. 
395,  vol.  1. 
certificate  of  search,  duty  as  to,  8  175,  vol.  1. 
liability  for  erroneous,  |  175,  voL  1. 
omissions   in,    8    17^»   ▼oL    1. 
sheriffs  and   constables,   general  duties,   8   176,  vol.   1. 

as  to  service  of  process  void  on  its  face,  8  176,  p.  399,  voL  1. 
when  he  has  knowledge  dehors  the  writ,  8  177,  voL  1. 
preliminary   process,    8    177,   pi    402,    vol.    1. 
officer  may  decline  to  serve,  8  177,  p.  402,  voL  1. 
conflict  of  authority  considered,  8  177,  p.  403,  voL  1. 
doctrine  applied  to  process  in  replevin,   8   177,  p^ 
403,  vol.  1. 
liability  for  excess  of  or  improper  service  of  process,  8 
178,  vol.  1. 
refusal  to  serve  writ,  8  178,  vol.  1. 
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Official  Uability  (Continued). 

when  clerical  mistake  in  judgment,   f   178,  vol.   1. 
delay  in  service,  f  178,  p.  476,  vol.  1. 
what  constitutes  reasonable  diligence  in  service,  I 

178,  p.  406,  vol.  1. 

fair  and  regular  process  will  protect  officer,  |  178, 

p.   407,   voL   1. 
seizure  of  wrong  property,  I  178,  p.  407,  vol.  1. 
taking  exempt  property,  f   178,  pi  407,  voL  1 
arresting  wrong  person,  f  178,  p.  407,  voL  1. 
oppressive   acts  in   service   of  process,   H   178-408, 

vol.  1. 
wrongful  sale  of  property,  |  178,  p.  408,  voL  1. 
breaking  into  house,  |  178,  p.  408,  vol.  1. 
must   sheriff  follow    instructions    of    plaintiff,   I    179, 
voL  1. 
some  authority  so  requires,  |  179,  voL  1« 
rule  discussed,  |  179,  voL  1. 
not   directions  which  will   result  in   oppressioBy   f 

179,  p.  410,  VOL  1. 

directions  not  to  serve  until  further  orders,  |  179, 
p.  410,  voL  1. 
when  strangers  become  liable  in  trespass  in  interfering, 
i  179,  p.  410,  VOL  1. 
clerks  of  court,  liability,  I  180,  voL  1. 

failure  to  certify  bill  of  exceptions,  |  180,  voL  1. 
failure  to  file  papers,  I  180,  voL  1. 
omissions  in  record,  |  180,  vol.  1. 
approving  insufficient  bond,  |  180,  vol.  1. 
improperly  indexing  record,  |  180,  voL  1. 
failure  to  docket  judgment,   f   180,  vol.   1«  ^ 

or  to  enter  decree,  |  180,  vol.  1. 
or  to  copy  sheriff's  return,  f  180,  vol.  L 
erroneous  entry  of  satisfaction  of  judgment,  |  180,  voL  1. 
failure  to  issue  firaeeipe,  |  180,  voL  1. 
refusal  to  issue  execution,  f  180,  voL  1. 
refusal  to  make  transcript,  |  180,  voL  1. 
or  to  issue  citation,  |  180,  voL  1« 
of  township   officers,    |   181,  vol.   1« 
of   school   officers,    I    181,   vol.   1. 
of  receivers,   |  182,  voL  h 

of    executors    and    administrators,    |    188,    voL    1* 
of  judicial  officers,  in  full,  if  184-189,  vol.  1. 

Official  Ctommtmications. 

privilege.    See  Slander  and  LibeL 
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OUo. 

liability  of  married  women  for  torts,  fi  39,  n.  96,  toL  I. 

Op«n  Hatchway. 

injury  by,   I  316,  p.  638,  voL  1. 

Operation.    See  Phyiician  and  Svrgeon. 

Opinion* 

representation  as  to  matters  of,   |  734,  voL  2.    In  fall  under 
Fraud  and  Deeeption. 

Ordlnanca. 

violation  of,  whether  per  m  negligenee,  |  255,  p.  544,  voL  1. 
against  fast  driving,  violation  of,   I  272,  vol.  1. 
against  leaving  horses  unhitched  in  streets,  f  274,  vol.  1. 
requiring  excavations  to  be  filled  or  fenced,  }  329,  voL  1. 

Overhanging. 

trees  are  nuisance. 

Parent  and  ObiUU 

joint    liability,    i    77,    voL    1. 

legal  status,  I  451,  vol.  2. 

temporary  injury  to  father,  |  451,  vol.  2. 

permanent  injury  to  child,  |  451,  vol.  2. 
action  by  parent  as  next  friend,  what  recoverable,  |  451,  vol.  2. 
loss  of  services  gist  of  parent's  action,  |  451,  vol.  2. 
the  common-law  theory  criticised,  |  451,  vol.  2. 

tendency  is  to  repudiate,  |  451,  pp.  870,  873,  vol.  2. 
parent  must  have  right  to  control  services,  |  451,  p.  873, 

vol.  2. 
mother  may  bring  action  on  death  of  father,  |  451,  p.  873, 
vol.   2. 
denied  in  some  jurisdictions,  |  451,  p.  873,  voL  2. 
one  standing  in    loco  parentis  may    sustain    action,  |  451, 

p.  873,  voL  2. 
when  child  sustains  personal  injury  by  negligence,  S  452, 
p.  874,  vol.  2. 

contributory  negligence  of  parent  a  bar,  |  452,  p.  874, 
vol.  2. 
action  by  parent  for  abduction,  |  452,  p.  874,  voL  2. 
expenses  incurred  recoverable,  S  452,  p.  874,  voL  2. 
for  assault  and  battery,  ft  452,  p.  874,  vol.  2. 
for  seduction  of  daughter,  §  452,  pp.  874,  875,  n.  87,  voL  2. 

elements  of  damages,  |  452,  p.  874,  vol.  2. 
for  false  representation  as  to  being  married,  |  452,  p.  874, 
vol.  2. 
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Partnt  ftod  Child  (Conturaed). 

can  parent  be  injured  by  marriage  of  dangbter  tbrongb  false 
representations,  |  453,  toL  2. 
inyalid  statutory  marriage  may  be  yalidated  by  cohabita- 
tion, }  453,  voL  2. 
if  married  man  marrying  danghter  is  iednction,  |  453,  toI.  2. 
father  may   recover   wages   of   child   contracting  marriage 

without  consent,  |  453,  voL  2. 
cannot  sae  official  issoing  license,  |  458,  toL  2. 
no  right  of  action  against  persons  making  false  representa- 
tions to  officers,  |  453,  voL  2. 
for  procuring  marriage  by  unlawful  means,  f  453,  voL  2. 
parent  may  procure  possession  of  daughter  who  marries  be- 
low marriageable  age,  f  453,  toL  2. 
seduction  under  promise  of  marriage,  f  454,  toL  2. 
it  is  a  breach  of  contract,  f  454,  toL  2. 

modification  of  the  act  by  statute,  }  454,  toL  2. 
no  ri^t  of  action  by  the  woman,  }  454,  toL  2. 


are  agents  for  firm,  f  79,  toL  1. 
jointly  liable,  |  79,  toL  L 

fraud,  I  79,  voL  I. 

conyersion,  f  79,  toL  1. 

trespass,  |  79,  toL  X, 

for  tibel,  I  79,  n.  92,  94,  toL  1. 
in  professional  business,  |  79,  toL  1. 

attorneys,  |  79,  n,  90,  toL  1. 

physicians,  |  79,  n.  89,  toL  1. 

for  slander,  |  79,  n.  93,  toL  1. 

in  causing  arrest,  |  79,  n.  96,  toL  1. 

for  malicious  civil  suits,  |  79,  voL  I. 

wrongful  attachment,  |  79,  n.  97,  toL  L 
general  rule  of  joint  liability  stated,  p.  140,  |  79,  toL  L 

Partnerthlp.    See  Partners. 

liabiUty  of,  for  torts,  |  78,  toL  L 

Partj  to  AtOan, 

liable  with  officer  senring  writ,  when,  f  47,  p.  89,  toL  1. 


defined,  |  096,  toL  2. 

nature  of  rights  and  interests  is,  f  697,  toL  2« 

exist  independently  of  ownership  of  land,  f  697,  toL  2. 

when  wall  constructed  on  land  of  each  owner,  f  697,  roL  2. 
such  uwncfs  are  not  tenants  in  common,  |  697,  toL  2. 
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Farty-wall  (Continned). 

when  constructed  by  agreement  an  eauoment  is  ereat«d| 
I  697,  p.  1336,  vol.  2. 
is  not  an  encumbrance,  |  697,  p.  1336,  vol.  2. 
does  not  confer  right  in  land,  f  697,  p.  1336,  voL  2. 
continuance  of,  |  697,  p.  1337,  voL  2. 
joint  liability,  f  50,  vol.  1. 
how  created,  |  698,  vol.  2. 

by  prescription,  |  698,  vol.  2. 
when  parties  make  an  agreement,  |  698,  vol.  2. 
implied  agreement  arises,  when,  fi  698,  p.  1339,  vol.  2. 
parol  agreement,  S  698,  p.  1339,  vol.  2. 
in  different  states,  shown  in  n.  16,  pp.  1338,  1339. 
statutes  have  been  passed,  |  698,  p.  1340,  vol.  2. 
right   to   continuance,   tearing   down,   repairing  and  rebuilding, 
I  699,  vol.  2. 
owner  cannot  tear  down  when  building  erected  on  faith  of 

his  aequieffcence,  {  ^^^,  "^ol.  2. 
tearing  down  without  the  other's    consent,  f  699,  voL  2. 
one  must  use  as  not  to  unreasonably  impair  rights  of  other, 

i  699,  vol.  2. 
obligations  to  make  repairs,  S  699,  vol.  2. 
cannot  put  in  open  windows^  I  699,  p.  1341,  vol.  2. 
when  it  becomes  dilapidated,  f  699,  p.  1341,  vol.  2. 
or  unsuitable  because  of  changed  conditions,  S  699,  p.  1341, 

vol.  2. 
building  wall  higher,  i  699,  p.  1841,  voL  2. 
when  accidentally  destroyed  by  Are,  f  699,  p.  1341,  voL  2. 
increasing  thickness,  S  699,  p.  1342,  vol.  2. 
care  required  in  removing  or  rebuilding,  |  700,  vol.  2, 
reasonable  care,  |  700,  vol.  2. 
liable  for  whatever  damage  done,  S  700,  vol.  2. 
notice  given  of  rebuilding,  |  700,  vol.  2. 
one  removing  may  be  compelled  to  reimburse  owner  for 
expenses  in  protecting  property,  |  700,  vol.  2. 

Patents. 
'  property  in  inventions,  f  631,  vol.  2. 

distinction  between,  and  literary  property,  |  631,  vol.  2. 
essential  elements  of  invention,  fS  632,  633,  voL  2. 
statutory  protection  of,  |  633,  vol.  2. 
requisites  of  patentable  invention,  S  634,  voL  2. 
novelty  and  utility,  f  635,  vol.  2. 

statutory  tests  for  determining,  |  635,  p.  1235,  vol.  2. 
priority  necessary,  S  636,  voL  2. 

previous  discovery  in  foreign  country,  |  636,  vol.  2. 
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Fatdnts  (Continaed). 

essentials  of  description,  I  636,  vol.  2. 
must  not  have  been  in  public  use,  fi  636,  vol.  2. 
classes  of  inventions,  i  637,  voL  2. 

art,  machine,  manufacture,  S  637,  vol.  2. 

''machine"  includes  what,  |  637,  vol.  2. 
"manufacture"  defined,  i  637,  p.  1238,  vol.  2. 
''a  combination"  defined,  |  637,  p.  1238,  voL  2. 
"improvement,"  f  637,  p.  1238,  vol.  2. 
"design,"  |  637,  p.  1238,  vol.  2. 
infringement,  what  acts  of  making,  using  and  selling,  constitutes, 
I  638,  vol.  2. 
making  but  not  selling,  f  638,  vol.  2. 
intention,  materiality,  I  688«  p.  1240,  vol.  2. 
nominal  damages  recoverable,  I  638,  p.  1240,  vol.  2. 
making  and  using  to  satisfy  curiosity,  |  638,  p.  1240,  vol.  2. 
repair  of  patented  article,  |  638,  p.  1240,  vol.  2. 

cannot  construct  new  article  under  guise,  |  638,  p.  1240, 
voL  2. 
the  act  of  selling,  a  tort,  I  638,  p.  1241,  vol.  2« 
acts  contributing,  |  639,  vol.  2. 
furnishing  plans,  S  639,  vol.  2. 
sale  without  restriction,  |  639,  p.  1243,  vol.  2. 
accessory  infringement  in  sale  of  article  or  compound, 
I  639. 
essence  of  invention  must  be  copied,  |  640,  vol.  2. 

omission  of  essential  features,  §'  640,  p.  1244,  vol.  2. 
when  invention  relates  to  mode  of  applying  force,  f  640, 
p.  1245,  voL  2. 
invention  must  be  protected  by  patent  laws,  |  640,  p.  1246, 

vol.  2. 
illustrative  cases,  S  641,  vol.  2. 

process  of  natural  gas,  S  641,  vol.  Is. 
process  of  curing  meats,  |  641,  voL  2. 
method  of  electro-plating  metal,  S  641,  vol.  2. 
prepared  glaze  with  coloring  matter,  in  suspension,  pro- 
ducing   ornamental    enamel   for   ironware,    |    641,   p. 
1248,  vol.  2. 
"coralline"  produced  from  corn,  |  641,  p.  1248,  voL  2. 
plugger  fitted  to  cylindrical  casing  in  window  jamb,  S 

641,  p.  1248,  vol.  2. 
discovery  of  forces,  and  mode  of  applying  to  objects^ 

S  641,  p.  1249,  vol.  2. 
by  use  of  equivalents  in  combination,  |  642,  vol.  2. 
must  be  perfect  substitute,  |  642,  vol.  2. 
mu6t  be   known  in  department   of  science,   |   642, 
voL  2. 
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PMMngw.    See  Commoii  Carrier  of  Paseengert. 
PedaftrUn.    See  Travelers  in  Boade  and  Streets. 

PemuijrlTaiiia. 

liability  of  married  women  for  torts,  |  89,  n.  96,  voL  1. 

Piroolatiag  Waters. 

meaning,  |  675,  p.  1300,  toL  2. 

iniderground  waters  presumed  to  be,  }  675,  p.  1300^  |  678,  p. 

1307,  VOL  2. 
property  of  no  one,  |  675,  vol.  2. 
part  of  soil,  |  676,  voL  2. 

when  may  be  appropriated,  |  676,  p.  1302,  vol.  2. 
unreasonable  use  of  actionable,  |  676,  p.  1303,  voL  2. 
securing  in  wells,  f  676,  p.  1303,  vol.  2. 
altering  or  polluting,  |  677,  voL  2. 
iUtli  penetrating,  |  677,  vol.  2. 
deposits  from  privy,  f  677,  voL  2. 
filthy  percolations  may  injure,  |  679,  vol.  2. 

waste  and  illth  from  gas  company,  |  679,  voL  2. 

coal-oil  escaping,  {  679,  p.  1308,  voL  2. 

manure,  f  679,  p.  1308,  voL  2. 

privy  vault,  |  679,  p.  1308,  vol.  2. 

from  creamery,  §  679,  p.  1300,  voL  2. 

Personal  Discomfort. 

things  causing,  when  nuisance,  §  436.    Indexed  in  full  under 
Nuisance. 

Personal  Liberty. 

right  of,  S  1S>  voL  1. 

Personal  Property.    See  Trespass;   Conversion;   Confusion;   Carrierf 
of  Goods, 
trespass  to.  If  573-578,  voL  2.    Indexed  under  Trespass  to  For- 

sonal  Property, 
defined,  i  579,  vol.  2. 
what  wrongs  may  be  done  to,  f  580,  voL  2. 

the  common-law  forms  of  action  aid  in  determining,  {  580, 
p.  1113,  voL  2. 
unlawful  taking  and  detention,  |  581,  vol.  1. 

by  fraudulent  purchase,  remedies,  |  581,  p.  1116,  voL  2. 
the  wrong  of  conversion,  defined,  S  582,  vol.  2. 

return  of  property  does  not  lessen,  |  582,  vol.  2. 
character  of  wrongful  act  immaterial,  |  582,  p.  1119,  vol.  2. 
may  be  in  (rood  faith  or  in  ignorance,  |  582,  pp.  1117, 
1118,  voL  2. 
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Fenonftl  Property  (Continued). 

intent,  immaterial,  |  582,  p.  1118,  vol.  2. 
what  conBtitutes,  |  583,  vol.  2. 
bailee's  UabilitJi  I  584,  vol.  2. 
officer  making  levy  and  sale,  |  585,  vol.  2. 
liability   of  bona  fide  purchasers  from   wrongdoer,   |   586, 
ToL  2. 
from  trespasser,  thief,  etc.,  I  586,  voL  2. 
demand,  when  necessary,  f  587,  vol.  2. 
who  may  complain,  }  588,  vol.  2. 
property  subject  to,  |  589,  vol.  2. 

removable  annexations  to  land,  f  589,  vol.  2. 
by  agreement  of  parties,  |  589,  vol.  2. 
taken  by  mistake  or  trespass  and  converted  into  different  form. 

rights  of  parties,  f  595,  vol.  2. 
injury  to  by  negligence,  f  596,  vol.  2. 
confusion  or  commingling  of  goods,  fi  597. 

injury  to,  by   carriers  of  goods,   SI   598-621.    See  Carriers  of 
Goods. 

F«nonal  Security. 

right,  how  secured,  |  14,  voL  1. 
how  violated,  |  14,  vol.  1. 

by  use  of  property,  S  l*i  P«  27,  voL  L 
the  right  of,  i  191,  voL  1. 

Festhoiise. 

near  dwelling,  nuisance,  |  435,  vol.  1. 

FliamiaciBt 

duties  and  liabilities,  fi  379,  vol.  1. 

liability  for  filling  prescriptions  accurately,  {  879,  vol.  1. 
mistakes  in  sale  of  drugs,  i  379,  p.  744,  vol.  1. 
measure  of  care  required,  5  379,  vol.  1. 
wholesaler  and  retailer,  their  responsibility,  i  880,  vol.  L 
duty  of,  not  alone  to  person  buying,  §  380,  vol.  1. 
when  wholesaler  liable,  S  380,  vol.  1. 

mistake  of,  does  not  relieve  retailer,  I  380,  p.  746,  vol.  1. 
negligence  of  clerk,  p.  746,  vol.  1. 
refusal  to  fill  prescription,  p.  746,  vol.  1. 
retailer  not  bound  to  analyze  patent  medicines,  p.  746,  vol.  1. 
contributory  negligence  of  purchaser,  §  381,  vol.  1. 

Physician  and  Patient. 

communications  between,  in  slander  and  libel,  I  408,  vol.  1. 


1708  INDEX. 

Pliysiciaii  and  Surgeon. 

unskillful  management  of  injuries,  what  right,  |  365,  toL  L 

"wrongful    act— negligence,    I    365,    toL    I. 
relation  between,  and  patient,  |  366,  vol.  I. 
acceptance   of   employment,    I    367,   vol.   1. 

continues  how  long,  |  307,  vol.  1. 

may  terminate,  when,   |  367,  vol.  1. 
general  duty  required  of,   |  368,  vol.  1. 

not  an  insurer,  |  368,  toL  1. 

highest  degree  of  skill  and  knowledge  not,  I  368,  toI.  1. 

such  as  is  possessed  by  the  ordinary  or  averaged,   {  368, 

TOl.  1. 

the  proper  rule,   |   368,  p.   724,  voL   1. 
must  keep  up  with  the  times,  f  368,  pp.  724,  725,  vol.  1. 
must  bring  to  bear  their  best  judgment,  p.  725,  voL  1. 
no  liability  for  error  of  judgment,  p.  725,  voL   I. 
regard  must  be  had  for  different  schools,  |  368,  p.  726, 
▼oL    1« 
care  required  of  specialists,  |  369,  voL  1. 
when  services  gratuitous,  |  370,  vol.  1. 

when  regular  surgeon  of   hospital,   |   370,  voL   1. 
charity  patient,  I  370,  voL  1. 
surgical  operations,  duties  and  liabilities  in  resp«ct  to,  §  871, 
yol.  1. 
questions  of  negligence,  |  371,  vol.  1. 
leaving  sponge  in  abdomen,  f  371,  p.  729,  vol.  1. 
the  practice  among,   as  to,  p.   729,  vol.  1. 
recent  case  upon,  p.  730,  vol.  1. 
reducing  fractures,  p.  732,  vol.  1. 
care  required,  in  making,  p.  732,  vol.  1. 
failure  to  properly  diagnose,  |  372,  voL  1. 
improper  bandage  of  fracture,  f  872,  voL  1. 
failure  to  reduce  dislocation,  |  372,  vol.  1. 
human  skill  cannot  relieve  all  ilia  and  injuries,  fi  372,  voL  1. 
liability  for  neglect  of  another  sent  in  his  stead,  |  373,  voL  1. 
established  modes  of  practice  must  be  followed,  |  374^  vol.  1. 
consent  to  operation,  |  375,  voL  1. 

voluntary   submission    amounts   to,   p.   736,   voL    1« 
when  patient  incapable  of  giving,  p.  737,  voL  1. 
who  must  consent,  §  376,  vol.  1. 
when  upon  infant,   |  376,  voL  1. 

or  person  non  compos  mentis,  |  376,  voL  1. 
not  the  agent  of  hospital,  |  377,  vol.  1. 

of  hospital  liable  for  neglect  in  case  of  charity  patient,  p. 
740,  vol.  1. 

of  manufacturing  or  railway  company,  S  377,  p.  740,  voL  1. 
not  liable  for   negligence  of,   f   378,  p.   741,   vol.   1. 
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Pliyalcian  and  Sorgaon  (Continued). 

eontribntory  negligence  of  patient,  I   378,  vol.  1^ 
subsequent  to  negligence  of,  |  378,  voL  1. 
failure  to  obey  instruetions,  f   378,  p.  742,  voL  1^ 
must  have  causal  connection  with  injury,  |  378,  voL  1. 

Pol68  in  Streets  and  Highways. 

statutes  authorizing  telegraph   companies  to   construct,   |   641| 

TOl.  2. 

Tights  of  companies  subordinate  to  property  owners,  §  541, 

ToL  2. 
their  erection  under,  not  an  additional  burden  in  some  states, 
i   541,  VOL  2. 
placing,  by  private  lighting  company,  a  diversion,  |  541,  n.  104, 

vol.  2. 
for  the  purpose  of  propelling  street-ears,  I  541,  p.  1032,  toI.  2. 
placing,  wrongfully  whether  trespass  or  nuisance,  §  541,  pp.  1032- 
1034,  vol.  2. 
in  Maryland  held  to  be  trespass,  I  541,  pp.  1032,  1033,  ypL  2. 
in  Louisianay  the  same  view,  |  541,  p.  1034,  voL  2, 
in  Alabama,  not  trespass,  I  541,  p.  1034,  yoL  2. 

PoUee  (Mlleers. 

city  not  liable  for  neglect  of,  |  100,  voL  1. 

Political  Bights.    See  Educational  Bights;  Election  Officers;  Suffrage. 

Possession. 

injury  to,  of  real  property,  by  trespass,  §1  522-525,  vol.  1.    See 
Trespass, 
by  forcible  entry  and  detainer,  f§  558-561,  voL  1« 

Fostofflco  Officials^ 

when  postmasters,  when  liable  in  tort,   |   163,  vol.  1« 

carriers  and  clerks,  |  163,  voL  L 

rules  of   liability   under  modern  service,    f    163,   vol.   1. 

Prescription.    See  Nuisance;  Bight  of  Way;  Lateral  Support;  Party- 
waU. 

Press,  Freedom  of.    See  Slander  and  LibeL 

Principal  and  Agent. 

joint  liability,  S§  67,  68,  vol.  1. 
test  of,  I  68,  n.  8,  vol.  1. 
for  what  acts,   |   68,   vol.   1. 

when  acts  beyond  scope  of  employment,  pp.  128,  129. 
acts  of  malfeasance  or  misfeasance,  p.   128,  voL  1. 
for  independent  tortious   acts,  p.   129,  vol.   1. 
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PrlTate   Ck>rporatioiui.    See  Banking  Corporations. 

responsible   in   tort,   same   as   indiTidual|   fi    105,   voL   1. 

except  those  involving  maliee,   |   105,  voL  1.  * 

the  old  doctrine  shown,  S  105,  voL  1. 

for  acts  of  servants,  |  105,  voL  1. 

agricultural  societies,  p.  200,  n.  73,  voL  !• 
act  through  servants,  f  106,  voL  1. 
liable  for  fraud,  H  106,  107,  voL  1. 
for  violation  of  voluntary  assumed  duty,  |  106,  voL  !• 

providing  surgeon  for  employees^  f   106,  voL  1. 
liable  for  assault  and  battery,  ft  107,  vol.  !• 

conspiracy,   }   107,  voL  L 

Ubel,  i  107,  voL  1. 

malicious  proseeution,  S  107,  voL  L 

false  imprisonment,  f  107,  voL  1. 
may  be  held  for  exemplary  damages,   §   107,  voL   L 

PrlTate  Ltttart. 

copyright  of,  §  680,  voL  2. 

may  be  of  value  as  literary  productions^  as  history  or  evideneet, 
i  680,  ToL  & 

PrivUegid  Oasii. 

in  slander  and  libel,  in  full  under  that  head. 

Privity^ 

in  tort,  f  6,  voL  L 

strictly  may  not  be,  I  7,  voL  1. 

but  there  must  be  a  duty,  I  7,  voL  1. 

Probable  Oansa. 

defined,  |  421,  voL  1. 

instructions  of  jury  as  to,  |  421,  vol.  1. 

when  facts  admitted  or  controverted,  |  422,  voL  1. 
when  d^endent  upon  guilt  or  belief,   |  423,  voL   1. 
advice  of  counsel  as,  |  424,  voL  1. 

of  student,  |  424,  p.  825,  vol.  1. 
conviction  as  evidence,  I  426,  voL  1« 
acquittal  as  evidence  of,  f  427,  voL  1. 
discharge  by  magistrate,  |  427,  voL  1. 

through  disagreement  of  jury,  |  427,  voL  !• 

Process.    See  Official  Liability. 

Profession.    See  Attorneys;  Physician  and  burgeon. 

Promises. 

fraudulent,  whether  actionable,  |   736,  voL  2. 
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Property. 

absolute  right  of,  i  18,  vol.  1. 

right  of,  difttingoiflhed  from  right  of  perion,  i  18,  vol.  1. 

Protest* 

wrongful,  by  notary,  liability  of  bank,  |  108,  voL  1. 

Prozimata  Oanse.    Bee  Contributory  Negligence, 
defined,  i  252,  vol.  1. 

PobUe  BnUdinga. 

liability  of  city  in  care  and  maintenance  of,  S  101,  vol.  1. 

Public  Oorporatloiia. 

liability  of,  in  tort,  ii  96-110,  in  full,  voL  1. 
the  state,  |  96,  voL  1. 
counties,   |  96,  voL   1. 
townships,  f  96,  voL  1. 

municipil  corporations,   IS   98,  99,  100,  101,  102,  103,  104, 
vol.  1. 

Public  Nuisance.    See  Nuisance. 

PobUcatioiL 

what  constitutes,  in  slander  and  libel,  in  full,  {  385,  vol.  1. 

Quarantine. 

right  to  establish,  and  detain  persons,  |  231. 

Bailroads. 

as  carriers  of  passengers.    See  Common  Carriers  of  Passengers, 
duty  to  intending  passengers,    |   337,  p.  670,   vol.  1. 
care  in  construction  of  stations,  fi  337,  p.  671,  |  338,  voL  1. 
construction  and  care  of  trackis,  |  341,  vol.  1. 
construction  of  cars,  engines  and  machinery,  |  342,  vol.  1. 
duties  in  operation  of  vehicles,  §  344,  vol.  1. 
lessor  and  lessee,  duties  and  liabilities  of  each,  |  351,  vol.  1. 
lessor  cannot  absolve  itself  from  certain  duties  by  contract 

with  lessee,  |  351,  voL  1. 
passenger  of  lessor  road  injured  by  lessee  road,  which  liable, 
i  351,  p.  699,  voL  1. 
running  arrangement  between,  |  351,  voL  1. 

Bailway. 

persons   on    platform  are  passengers,   and   the   same   must   be 
strong  enough  to  bear  them,  p.  643,  vol.  1. 

Bailway  Oars,  Engines  and  MacUnery.    See  Common  Carriers   of 
Passengers. 
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BaUway  OroBBings    Staun. 

relative  rights  of  travelers  and  company,  |  293,  vol.  !• 

specially  of  duty  of  traveler  on  approaching,  f  294,  voL  L 
ordinary   care   necessary,    |   294,   voL    I. 
must  know  it  place  of  danger,   |   294,  voL   1. 
must  use  their  senses,  f  294,  voL  1. 
must  look  out  for  signboards  and  signals,  }  294,  p.  604, 

voL  1. 
thoughtlessly  walking  on,  |  294,  p.  604,  voL  1. 
must  stop,  look  and  listen,  ft  294,  p.  604,  voL  1. 
knowledge  of  time  of  train,  f  294,  p.  605,  voL  1. 
when  there  are  obstructions,  |  294,  pp.  605,  606,  voL  L 
duty  of  company,  }  295,  voL  1. 

ordinary  care  to  be  observed,  |  295,  voL  1. 
may  assume  traveler  will  regard  signals,  |  295,  voL  1. 
omission  to  give  signal,  f  296,  voL  1. 
miscalculations  as  to  ability  to  crosa^  |  296,  voL  1. 
duty  to  maintain  gates  and  flagmen,  f  297,  voL  I. 
by   statute,    f    297,   voL   1. 
at  exceptionally  dangerous,  |  297,  voL  1. 
flying  switches  at,  |  298,  voL  1^ 

Ballway  Employeaa. 

liability  of  conductor,  engineer,  and  flreman  for  negligent  act, 
i   46,   n.   84,   vol.   1. 

Bailway  Track. 

duty  of  company  as  to  construction  and  care  of,  |  341,  voL  L 
utmost  watchfulness  to  be  exercised,  f  341,  voL  1. 
dangers  reasonably  to  be  foreseen,  |  341,  p.  678,  voL  1. 
examination  after  storm  and  freshet,  ft  341,  p.  678.  voL  1. 
allowing  ties  to  rotten,  |   341,  vol.  1. 
obstructions,  §  341,  p.  678,  vol.  1. 

Batiflcation.    See  Adoption. 

Beal  Property. 

injuries  to,   f   521,  voL  2. 

by  trespass,  S§  521,  522,  vol.  2. 

the  rights  injured  by,  |  522,  voL  2. 

the  rule  as  to  right  of  possession  to  maintain,  in  this  coun- 
try, f  523,  vol.  2. 
mere   title,  without   actual   entry,  is  constructive  pos- 

session,  i  523,  p.  996,  vol.  2. 
ownership    of   unimproved   lands,    {    523,   voL  2. 
nature   of  right   and  wrong,   discussed,   i   524,  vol.  2. 
what   constitutes,   f   525,  voL  2. 
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Beal  Property.  (Continued). 

elements  of  damages,  |  526,  vol.  2. 
who  may  maintain,  f  527,  vol.  2. 

when  tenant  and  landlord  may  bring,  |  528,  vol.  2. 
licensee  may,   |    528,   vol.   2. 

when  tenants  in  common   may  bring,   §  529,  voL  2. 
boundary  line  of  abutting  owners  on  roads  and  streets,  $  530. 

rights  of  abutting  owner,  i  531. 
boundaries  on  waters,  §f  522-526. 

abutting  owner  owning  to  middle  of  stream,  rights  of,  f  537. 

may  maintain  trespass,  §  537,  vol.  2. 
ownership  to  edge  of  stream  carries  with  it  valuable  prop- 
erty rights,  i  537,  voL  2. 

Becaptnre. 

assault  by  owner  in,  of  personal  property,  |  203,  voL  !• 

Seceiver. 

liability  for  tort,   §  182,  voL  1. 

nature  of  action  against,  |  182,  vol.  1. 

not  personally  liable  for  torts  of  his  servants,  }  182,  voL   1. 

officer  of  court,  |  182,  voL  1. 

of  railroads,   |   182,  p.  416,  voL  1. 

damages  caused  by,  considered  part  of  operating  expenses, 
f   lb2,  p.  416,  n.  3,   vol.   1. 

liable  in  official  capacity  for  negligent  operation  of  road, 
i   182,  p.  416,  n.  3,  voL  1. 
leave  to  sue,  rule,  S  182,  p.  417,  voL  1. 

statutes  regulate,  i  182,  p.  417,  voL  1« 

Becorder  of  Deeds. 

liability  in  tort,  |  173,  vol.  1« 

for  refusing  receipt  of  paper,  |  173,  voL  1. 
failure  to  record  in  time,  f  173,  voL  1« 
failure  to  register  instrument,  §  174a,  voL  1. 
for  erroneous  record,  ^   174a,  vol.  1. 
failure  to  index  record,  §  174a,  vol.  1. 
certificate  of  search,  duty  as  to,  $  175,  voL  1. 
liability  for  erroneous,  H  175,  voL  1. 

Belease. 

of  one  joint  tort-feasor,  effect,  §  63,  vol.  1. 

Beligioiur   Liberty. 

constitutional  provisions,   S    i7,  vol.   1. 

restrictions    upon    Congress,    i    17,    vol.    1* 
religious  tests,  §  17,  vol.  1. 

Torts,  Vol.  11—108 
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eauBes  leading  to  settlement  of  American  colonies,  f  17,  p.  32, 

voL  1. 
constitution  not  source  of,  |   17,  toL  1. 

Religions  Rights. 

the  rights  yiolated,  Si  605,  506,  vol.  2. 

the  American  view  of,  S  506,  vol.  2. 

Sunday   regulations,   I   507,   vol.   2. 

use  of  Bible  in  schools,  religious  instruction,  |  508,  toL  £• 

disturbance  of  religious  meetings,  f  509,  voL  2. 

vestryman  may  remove  disturber,   |  909,   voL  2. 
church  disputes,  expulsions^  f  510.  voL  2. 

Ropoatiag  SUoden. 

liabiUty  for,  i  888,  toL  1. 

Replsrin. 

malicious  prosecution  of,  f  418,  voL  1. 

Respondeat  Bnperlor. 

rule  applied  to  municipality,  |  101,  vol.  !• 

Restraint  of  Trado^Ck>ntract%  Ckmq^lraciei  In. 
nature  of  right  violated  by,  f  849,  vol.  2. 

the  individual  right  to  complain,   |  489,  voL  2. 

of  contracts  in,  monopolies,  trusts,  strikee,  |  489,  voL  2. 
of  the  legal  right  to  trade,  as  affected  by  common  law  and 

sUtutory,  I  489,  p.  935,  vol.  2.    * 
the  statutes  changes  common  law  in  what  respect,  |  489,  p.  935, 
vol.  2. 

they  do  not  prescribe  tests  of  reasonableness,  |  489,  p.  93li^ 

vol.  2. 
the  view  of  supreme  court  of  United  States,  }  489,  p.  935, 

voL  2. 
their  innovation  is  the  imposition  of  civil  and  criminal  pen- 
alties, i  489,  p.  936,  voL  2. 
of  the  right  to  contract,  |  490,  vol.  2. 

no  such  thing  as  unrestrained  power  to  contract,   §  490^ 
voL  2. 
the  rule  of  law  as  to  contracts  in,  |  491,  voL  2. 
the   common  law,    |   491,  voL   2. 
of  those  in  partial,   i   491,  voL  2. 
those  in  general,  |  491,  voL  2« 
sale  of  g6odwill,  {  491,  vol.  2. 
main  purpose  of,  legal,  f  491,  vol.  2. 
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Beitraint  of  Trade— Ck>iitract8»  Ck>iupiraci68  In  (Continued). ' 
elements  of  illegality,  f  492,  vol.  2. 
limitations  reasonable,  |  492,  vol.  2. 

not  to  teach  in  state  a  year,  I  492,  p.  940,  vol.  2. 
exclusive  right  to  sell  goode  in  state,  |  492,  p.  940^ 

vol.  2. 
eoyenant  not  to  engage  in  business  within  ninety- 
nine  years,  |  492,  p.  940,  vol.  2. 
to  abandon  one's  business,  |  492,  p.  940,  vol.  2. 
not  to  carry  on  business  in  town  or  county,  §  492,  p. 

940,  voL   2. 
eovenant  not  to  carry  on  secret  trade  or  divulge 

secret,  |  492,  p.  941,  voL  2. 
contract  of  purchase  of  five  companies  and  not  to 
engage  in  competitive    business^  |    492,  p«    941, 
voL  2. 
limitations  unreasonable: 

contract  never  to  engage  in  business^  f  492,  p.  941^ 
voL  2. 

or  for  twenty-five  years,  |  492,  p.  941,  voL  2. 
not  to  manufacture  or  sell  lumber  within  four 

counties,  f  492,  p.  941,  voL  2, 
between  grain  dealers  of  town,  |  492,  p.  941, 

vol.   2. 
for  the  exclusive  sale  of  products,  S  492,  p.  941, 

VOL  2. 
of  manufacturer  to  discontinue  buriness,  |  492, 

pp.   941,   942,   voL   2. 
to  sell  and  not  engage,  §  492,  p.  942,  voL  2. 
monopolies  and  trusts,  the  various  forms,  |  493,  voL  2. 
the  first  monopolies,  f  493,  vol.  2. 
the   modem— a   tramp   corporation,    |    493,   voL   2. 

members  should  be  liable  on  contracts  as  partnen^  § 

493,  vol.  2. 

and  upon  their  torts  as  joint  tort-feasors,   |  493, 
voL  2. 
the  pioneer  monopoly  and  trust— The   Standard   Oil  Com- 
pany, I  493,  voL  2. 
the  one  corporation,   |  494,  vol.  2. 

The  Distilling  and  Cattle  Feeding  Company  and   The 
American  Glucose  Company  held  illegal  in  Illinois,  | 

494,  p.    945,    vol.    2. 

in  New  Jersey  this  form  sustained,  why,  S  494^  pp.  945, 
946,  vol.  2. 
similar  positions  taken  in  Bhode  Island  and  Mas- 
sachusetts, I  494,  p^  946,  vol.  2. 
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in  Minnesota  and  New  York  company  providing  pen- 
alty by  boycott  and  fine,  condemned,  S  4^4,  pp.  d47, 
948,  vol.  2. 
in  Ohio,  a  company,  including  manufacturers  of  ninety- 
five  per  cent    illegal,  |  494,  p.  948,  yoL  2. 
created  by  various  kinds  of  contracts^   |  495,   voL  2. 
between  individuals^    manufacturers,    producers,  |  495, 

VOL  2. 
in  general,  naturally  tends  to  monopoly,  |  495,  p.  949, 

voL  2. 
distinction  drawn  between  those  restricting  trade  and 
competition,  |  495,  p.  949,  vol.  2. 
contract    between    salt    manufacturers    regulating 

price,  I  495,  p.  949,  voL  2. 
contract  between  number  of  producers  to  sell  aU 

of  a  commodity,  I  495,  p.  949,  voL  2. 
contract   between   independent   dealers   and   manu- 
facturers,  $  495,  p.  950,  voL  2. 
associations   between    manufacturers    and    dealers,   |    496, 
YoL   2. 
labor   organizations   as,   |   497.    Indexed   in  full  under   Labor 

Organizations, 
the  tests  of  illegality  of,  I  499,  voL  2. 

whether  illegal,  depends  upon  public  good,  j^blic  policy,  f 
499,  vol.  2. 
province  of  legislature  or    courts    to  establish  public 

policy,  $  499,  vol.  2. 
law  governing  organizations  should  be  observed,  |  499, 

voL  2. 
whether  mode  of  doing  business  is  helpful  or  destructive 
of  public  interests,  |  499,  voL  2. 
ascertained  in  a  measure^   by  resort  to   economic 
considerations,  §  499,  voL  2. 
history  of,  to  be  considered,  |  499,  p.  957,  voL  2. 
the  form  of  organization,  §  500,  vol.  2. 
merger  of  corporations,  $  500. 

the  matter  of  exchange  of  stocks  from  old  to  new 
considered,  |  500. 
assessment  of  penalties,  |  500,  p.  960,  vol.  2. 
the  railroad  combinations,  (  500,  p.  960,  voL  2. 
the  "selling  agency  corporations,"  §  500,  p.  961,  vol.  2. 
the  Northern  Securities  Company  case,  §  500,  p.  961,  voL  2. 
to  what  extent  trade  may  be  pushed,  |  501,  voL  2. 
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the  position  of  English  eourts  in   1892,  Mogul  Steamship 
Co.  ▼.  McGregor,  |   501,  yol.  2. 
apporent  diversion  between,  and  American  decisions,  | 

501,  Tol.  2. 
West    Virginia   follows   Mogul    Steamship    Co.    y.    Me- 
Oregor,  (  501,  p.  964,  voL  2. 

holding  combinations  in  business    though    causing 
damage  to  others  not  actionable,  §  501,  p.  964, 
▼oL  2. 
combinations   wantonly   and   maliciously   formed   to   induce 

yiolation  of  contract,  §   501,  p.  964,  voL  2. 
the  rule  adopted  by  American  eourts  is  the  apparent  purpose 
or  effect,  $  501,  pp.  964,  965. 
conspiracy,  action  for,  $  502,  yol.  2. 

the  civil  remedy  compared  with  the  crime,  §  502,  vol.  2. 
whm  the  subject  of  the  civil  remedy,  $  502,  p.  966,  yoL  2, 
has  the  rule  been  changed  by  anti-trust  laws,  |  502,  p. 
966,  vol.   2. 
the  civil  action  in  tort  for,  §  503,  vol.  2. 
when  individual  may  pursue,  $  503,  vol.  2. 

was  it  not  possible  at  common  law,  §  503,  yoL  2« 
effect  of  trust  statutes,   §   503,  p.  968,  vol.  2. 
for  mere  monopoly,  S  503,  p.  969,  vol.  2. 
only  when  direct  injury  proximately  caused  by  monop- 
oly,  §   503. 
association  of  laundrymen  to  interfere  with  another's 

business,   $  504. 
combination  of  liverymen  in  city    to    monopolize    the 

business,    §    504,   p.    971,    vol.    2. 
by  merchant  for  boycott,  S  504,  p.  971,  vol.  2. 
withdrawal  of  patronage  by  members  of  association,  | 

504,  p.  971,  vol.  2. 
combination   of  retail  lumber  dealers  to  destroy  busi- 
ness of  brokers,  §  504,  p.  971,  vol.  2. 
conspiracy  to  control  trade  in  particular  line,  |  504,  p. 

971,  yoL  2, 
threatening  customers  with  suits,  §  504,  p.  972,  vol.  2. 
policy  of  trade  of  a  menacing  manner,   §  504,  p.  972, 

vol.  2. 
whether,    because    of    a    combination    where    no    overt 

acts,  §  504,  p.  972,  n.  101,  vol.  2. 
inducing  persons  not  to  deal  with  another,  $  504,  p.  972, 

vol.  2. 
association  of  dealers  not  to  sell  to  consumers,  S  504,  p. 
973,  voL  2. 
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agreement  not  to  deal  with  one  who  does  not  pnj  billa, 
I    504,    p.    973,    ToL    2. 

notice  of  withdrawal  of  patronage  from  wholesale  deal- 
ers, who  sell  to  those  not  members  of  a  plnmber's 
assoeiation,  |  504,  p.  973,  vol.  2. 

threats^  intimidations,  libels  upon  one's  bnsineHy  |  504, 
p.  973,  voL  2. 

B1io4e  Xtfand. 

liability  of  married  women  for  torts,  §  39,  n.  96,  voL  1. 

Bights. 

the  eoneeption  of  legal,  |  11,  voL  1. 

rules  of  law  by  which  same  are  determined,  |  12,  voL  1. 
importance  of  a  conception  of,  $  12,  yoL  1. 
method  of  identifying  and  classifying,  |  12,  vol.  !• 
original  classification,  |  12,  toL  1« 

absolute— relatiye,    |    12,   toL    1« 

absolute,  subdivisions  of,  |  12,  vol.  1. 

this  found  embodiment  into  American  constitutions,   |  12, 
voL  1. 

absolute— relative,   particularly  coosidered,   |   13,   voL  1. 
of  personal  security,  |  191,  voL  1. 

Bight  to  Llf  a. 

discussed,   |   16,  voL   1. 

provision  in  American  constitution,  |  16,  voL  1. 
none  at  common  law,  S  16,  voL  1. 
reasons^  why,  |   16,  voL  1. 
Lord  Campbell's  Act,  |  16,  voL  1, 

Bight  of  Personal  liberty. 
meaning,  t  15^  voL  1. 
one  of  absolute  rights,  I  15,  voL  I. 

Bight  of  Personal  Security. 

how  guarded  and  secured,  9  1^  ▼oL  L 
the  right  of  life,  |  191,  voL  1. 

Bights  in  Personam  and  in  Bern. 

Blackstone's  division  not  followed,  |  20,  voL  1, 
defined  and  explained,  9  20,  p.  35,  voL  1* 

Bight  of  Property. 

the  third  absolute  right,  9  18,  vol.  1. 

distinction  between^^  and  rights  of  person,  9  18,  vol.  !• 
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Biott. 

liabUity  of  eountj  for,  91  178,  179,  yoL  I 

Blputan  Sights. 

all  have  common  rights  in  streams,  |  680,  vol.  2. 
rights  of  inhabitants  of  cities,  |  680,  p.  1309,  vol.  2. 
of  incorporated  mnnicipalitj,  |  680,  p.  1309,  yoL  2. 

maj  use  for  water  npply,  I  680,  p.  1309,  yoL  2. 
unreasonable  use  of  streams  unlawful,  |  680,  p.  1310,  yoL  2. 
depends  upon  circumstances,  |  684,  p.  1315,  yoL  2. 
what  ifl,  I  680,  p.  1310,  yoI.  2. 
water  may  be  exhausted  hj  natural  wants,  |  680,  p.  1311,  voL  2. 
usee  for  irrigation,  9  680,  p.  1311,  $  682,  vol.  2. 
natural  uses  and  wants,  |  680,  p.  1811,  yoI.  2. 
domestic  purposes,  |  680,  p.  1811,  yoL  2« 
for  agricultural  purposes,  9  682,  yoL  2. 
diminishing  and  changing  channel  of  stream,  |  683,  yoL  2. 
storing  for  manufacturing  purposes,  |  683,  yoI.  2. 
channel  may  be  changed,  when,  9  683,  p.  1313,  yoL  2. 
unlawful  diversion,  9  683,  p.  1313,  vol.  2. 

measure  of  damages,  $  683,  p.  1313,  vol.  2. 
removal  of  natural  ledge  bj  upper  proprietor,  9  083,  p.  1313, 

voL  2. 
retaining  waters  of  stream  by  dam,  9  683,  p.  1314,  vol.  2. 
riparian  owner  entitled  to  stream  in  original  purity,  9  084,  vol.  2. 
except  for  such  change  caused  by  reasonable  use,  9  684, 

voL  2. 
lower  owners  must  submit  to  pollutions  produced  by  surface 

drainage,  9  684,  voL  2. 
uses  for  other  than  natural  purposes,  resulting  in  contamina- 
tions, 9  684,  p.  1315,  VOL  2. 
uses  materially  fouling  or  adulterating,  9  684,  p.  1815,  voL  2. 
discharges  from  privies;,  9  684,  p.  1315,  voL  2. 
collection  of  foul  matter  by  artificial  conduits,  9   684,  p. 

1316,  vol.  2. 
drainage  of  lands  by  sewers  running  into  watercourse,  9  684, 

p.  1316,  voL  2. 
occupation  which  casts  poisonous  substances,  9  684,  p.  1316, 

vol.  2. 
employment  causing  debris  or  solid  substances  to  be  carried, 
9  684,  pp.  1316,  1317,  voL  2. 
pollution    of    streams   by   municipalities    maintaining    sewerage 
system,  9  685,  voL  2. 
held  to  same  degree  of  responsibility  as  individuals,  9  685, 

p.  1318,  VOL  2. 
city  may  discharge  sewage,  9  685,  p.  1318,  vol.  2. 

the  right  is  an  easement,  9  685,  pp.  1318,  1319,  vol.  2. 
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liable  for  ereation  of  nuiaanee  same  as  individuala,  |  635, 
p.  1319,  vol.  2. 

cases  in  the  states  collected  in  note  204,  pp.  1319,  1320. 
in  Indiana,  held  city  has  right  to  discharge  sewage,  f 
685,  p.  1320,  YoL  2. 
pollution  of  tidal  streams  hj  city,  9  686,  vol.  2. 
legislature  may  authorize,  |  686,  vol.  2. 
owner  entitled  to  natural  amount  of  water,  f  687,  vol.  2. 
discharge  in  unusual  quantities,  9  687,  vol.  2. 
may  complain  if  increased  or  decreased,  |  687,  voL  2. 
inundating  or  overflowing  lands  of  another,  |  687,  vol.  2. 
obstructions   in   navigable  and   floatable   streams,  |9   688,   689, 
▼oL  2. 

■ 

rights  of  riparian  owner  subordinate  to  those  of  public,  § 

688,  vol.  2. 
rule  as  to  '' floatable  streams,''  |  688,  p.  1323,  vol.  2. 
dams,  bridges,  wharfs,  p.  1324,  vol.  2. 
as    affected    by    bounders.    Indexed    in    full    under    head    of 

Boundaries: 
of  abutters  owning  to  water's  edge,  9  537,  vol.  2. 

cannot  use  sand,  rock,  salt,  etc.,  I  537,  vol.  2. 
of  abutters  owning  to  middle  of  stream,  |  537,  vol.  2, 

Bigbt  of  Way. 

defined,  9  701,  vol.  2. 
how  created,  |  701,  vol.  2. 

by  prescription,  9  701,  vol.  2, 
not  interest  in  land,  but  easement,  9  701,  vol.  2. 
rights  and  injuries,  9  702,  vol.  2. 

obstruction,  or  entire  deprivation,  9  702,  vol.  2. 

right  of  grantor  to  close,  9  702,  vol.  2. 

erection  of  gates,  9  702,  vol.  2. 

unwarranted  obstruction  constitutes  nuisance,  9  702,  p.  1345, 
voL  2. 

Boad,  Law  of  the. 

English  rule  as  to,  9  260,  vol.  1. 
American  rule,  9  269,  vol.  1 
no  hard-and-fast  rule,  9  269,  vol.  1. 
observance  by  heavy  vehicle,  9  269,  voL  1. 
statutes  regulating,  9  269,  vol.  1. 

effect  of  violation,  99  269,  281,  vol.  1. 

injury  to   one  on  right  side   caused  by  another  traveler's 
refusal  to  turn  out,   9  281,  pc  586,  voL  1. 
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Banning  Arrangements. 

between  railroads,  |  351,  yoI.  1. 

Sales  of  Personalty. 

fraud  in,  9  739,  yoI.  2. 

Sales  of  Beal  Estate. 

fraud  as  to  title,  |  738,  yoL  2, 

Seliool  i>istricts. 

liability  of,  in  tort,  §  08,  vol.  1. 

Scienter. 

in  fraud  and  deeeption.    See  !t>aud« 

Sednetion. 

liability  of  infant  for,  p.  42,  vol.  1. 

under  promise  of  marriage,  9  454,  vol.  2. 

action  by  parent  for,  |  452,  p.  874,  vol.  2. 

for  married  man  to  marry  daughter,  $  453,  voL  2. 

of  female  ward,  |  455. 

Searclies  and  Seinres^ 

security  of  one's  possessions  protected  by  eonstitution,  ||  513- 

515,  vol.  2. 
requisites  of  lawful  seizures,  9  Sl^i  vol.  2. 
bouse  may  be  searched  for  felon,  9  514,  voL  2. 
place  may  be  searched  for  gambling  tools,  9  514,  vol.  2. 
an  arrested  person  may  be  searched  for  evidence,  9  514;  vol.  2. 
search-warrant : 
may  be  used  for  what  purposes,  9  515,  vol.  2. 

probable  cause  for  issuing,  9  ^^^t  voL  2. 

description  of  place,  9  ^18,  vol.  2. 

must  be  construed  strictly,  9  518,  vol.  2. 

description  of  goods,  9  519,  vol.  2. 

when  one  justified  in  serving,  9  519,  vol.  2. 

when  not  regular  but  person  serving  acts  in  good  faith,  9 
519,  vol.  2. 

Self-defense. 

in  assault  and  battery,  9  207,  vol.  1. 

Sewers.    See  Drains  and  Sewers. 

Sewerage. 

city  not  liable  for  failure  to  provide,  9  99,  vol.  1. 
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Sexual  Intarcoiine. 

proffer  of,  when  aflsaalt,  |  206,  yoL  1. 

Sheriff.    See,  aleo,  Official  Liability, 
general  dutiee  of,  |  176,  vol.  1. 

leryice  of  proeeee  void  on  its  face,  8  176,  p.  399,  toL  1. 
duty,  when    has  knowledge  dehors  writ,  §  177,  vol.  !• 
service  of  preliminary  process,  |  177,  p.  402,  vol.  1. 
may  decline  to  serve  process,  |  177,  pp.  402,  403,  voL  1. 
liability  for  improper  or  excess  of  service  of  process,  |  178,  voL 

1.    See  Official  Liability, 
mufft    follow  instructions  of  plaintiff,  I  179,  voL  1, 

fflaii4tr  and  UbeL 

joint  liability  of  persons,  in  full,  |  54,  vol.  1. 
partnership,  |  54,  voL  1. 
of  one  composing  article,  |  54,  voL  1. 
liability  of  lunatic  for,  9  36,  n.  73,  voL  1. 
defined  and  explained,  |  882,  vol.  1. 
defamation  defined,  |  383,  voL  1. 
there  must  be  publication,  9  384,  voL  1. 
what  constitutes,  |  885,  vol.  1. 
in  large  numbers  not  necessary,  9  385,  vol.  1. 
dictation  to  stenographer,  9  385,  pp.  752,  753,  voL  1. 
manner  and  form  of  publication,  9  386,  vol.  1. 
through  words  on  envelope,  9  386,  voL  1. 
by  telegram,  9  386,  voL  1. 
by  letter,  9  886,  vol.  i. 

shown  to  second  party,  9  386,  voL  "L 
by  handbills,  9  386,  vol.  1. 
by  entries  on  records,  9  386,  voL  1. 
on  hotel  register,  9  386,  vol.  1. 
list  of  discharged  employees,  9  386,  vol.  1. 
defamatory  matter  must  be  understood,  9  387,  voL  1* 

made  in  foreign  language,  9  387,  voL  1. 
republishing  or  repeating,  9  888,  vol.  1. 
who  liable  for,  9  388,  p.  757,  voL  1. 
volenti  non  fit  injuria  applies  when,  p.  757,  voL  1. 
all  who  take  part  in  publication  liable,  p.  758,  voL  1. 
reputation  and  character  distinguished,  9  389,  voL  L 
defamatory  matter  must  be  false,  9  390,  voL  1. 
truth  as  a  defense,  9  390,  vol.  1. 

constitutional  provisions  as  to,  9  390,  vol.  1. 
difference  between  civil  and  criminal  cases,  9  390,  p. 
761,  vol.  1. 
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where  statement!  made  solely  to  disturb,  |  890,  p.  761, 

voL  !• 
not  in  criminal  law,  when,  |  390,  pp.  761,  762,  yoL  !• 
proof  of  truth,  §  391,  toL  1« 
character  of,  I  891,  vol.  1. 
elasses  of  defamatory  matter,  |  392,  voL  1. 

actionable  per  ae  and  per  quad,  |  892,  yoL  1. 
when  special  damages  must  be  shown,  §  392,  vol.  1« 
difference  in  libel  and  slander,  |  392,  p.  764,  yoL  1. 
what  words  are  actionable  per  se,  |  393,  yoL  1. 
charging  crime  of  what  grade,  %  893,  yol.  1. 
punishment  is  criterion,  $9  393,  894,  yoL  L 
charge  of  being  ex-conyict,   |   364,  p.  768,  yol.  1. 
of  indictment  for  crime,  |  364,  p.  768,  yoL  1. 
crime    inyolying    moral    turpitude  or  infamous  punish- 
ment, I  894,  yoL  1. 
charge  of  being  common  prostitute,  f  394,  yoL  1. 
charge  of  keeping  bawdy-house,  p.  769,  yoL  1« 

of  abortion,  p.  769,  yoL  1. 
imputing  contagious  disease,  9  895,  yol.  1. 
words  spoken  of  one  in  his  occupation,  %  396,  yol.  1. 

distinction    between    "offtee"    and    "employment    of 

profit"  and  "profession  or  trade,"  p.  771,  yol.  1. 
different  adjudged  cases  under  this  head,  shown  on  pp. 
772,  773,  yoL  1. 
words  actionable  per  qwid,  special  damages,  |  397,  yoL  1. 

form  of  allegation  and  proof,  |  398,  yoL  1, 
Words  defamatory  per  se  in  libel,  %  399,  yol.  1. 

iUustratiye  cases,  pp.  776,  778,  779,  yol.  1. 
priyileged  cases,  absolute  and  quaUfled,  general  doctrine,  |  400, 
yol.  1. 
what  giyes  rise  to  priyileged  cases,  p.  780,  yol.  1. 

classification  of  duties  giving  rise  to,  p.  781,  vol.  1. 
absolute  and  qualified,  distinguished,  9  401,  vol.  1. 
privileged  through  duty  to  public,  %  402,  vol.  1. 
same,  judicial  bodies,  |  403,  voL  1. 

when  court  without  jurisdiction,  9  403,  p.  784,  vol.  1. 
in  case  of  witnesses,  9  403,  p.  785,  vol.  1. 
statements  must  be  material  or  relevant,  9  403,  p. 

785,  voL  1. 
to  oral  declarations  in  trial,  9  403,  p.  786,  vol.  1. 
to  affidavits  and  motions,  §  403,  p.  786,  vol.  1. 
deliberations  of  grand  and  petit  jurors,  9  403,  vol.  1. 
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privileged  eases— executive  communications^  §  404,  voL  1. 

whether  applicable  to  naval  and  miUtarj  officers,  i  404,  pi 

787,  vol.  1. 
communications  to  Congress,  §  404,  vol.  1. 
representations  by  mayor  to  city  council,  |  404,  voL  1. 
in  vetoing  ordinance,  |  404,  voL  1j 
same— communications  to  public  officials  concerning  public  du- 
ties, I  405,  vol.  1. 
concerning  appointments,  §  405,  vol.  1. 
removals,  |  405,  voL  1. 
same— communications  between   members  of  secret   societies,  9 
406,  vol.  1. 

privileged  cases— private— to  self -defending  attack,  §  407,  voL  1. 
statements  in  defending  character,  |  407,  voL  L 

must  be  responsive  to  attack,  |  407,  p.  791,  voL  1. 
privileged  casea— to  persons  having  interest  in  subject  matter, 
§  408,  vol.  1. 

communications  concerning  family  matters,   |   408,  p.   792, 
vol.  1. 
between  attorney  and  client,  9  408,  p.  792,  voL  1. 
student,  $  408,  p.  792,  voL  1. 
clerks,  I  408,  p.  792,  voL  1. 
physician  and  patient,  9  408,  p.  792,  voL  2. 
minister  and  parishioner,  9  408,  p.  792,  voL  1. 
principal  and  agent,  9  408,  p.  792,  voL  1. 
partners,  directors,  stockholders,  9  408,  p.  793,  toL  1. 
debtor  and  creditor,  9  408,  pp.  792,  793,  vol.  1. 
commercial  agencies  and  subscribers,  9  408,  p.  794,  vol.  h 
communications   concerning  employment   of  servants^,  f 
408,  pp.  794,  795,  vol.  1. 

blacklists,  9  408,  p.  795,  vol.  1. 
freedom   of  press— newspaper  privilege,  specially  of  reports,  9 
409,  voL  1. 
constitutional  provision,  9  409,  vol.  1. 
reports  of  judicial  proceedings,  9  409,  p.  796,  vol.  1. 
repetition  of  libel,  9  409,  pp.  796,  797,  vol.  1. 
representations  made  in  legislative  assemblies,  9  409,  p.  797, 

vol.  1. 
reports  of  quasi  public  officers,  9  409,  p.  798,  vol.  L 
officers  of  church,  9  409,  p.  798,  vol.  1. 
of  lodges  and  societies,  9  409,  p.  798,  vol.  1. 
reports  must  be  fair,  not  garbled,  9  409,  p.  798,  vol.  1. 
ex  parte  reports,  9  409,  p.  798,  vol.  1. 

may  not  publish  mere  arbitrary  selections,   9   409,  p.  799, 
VOL  1. 
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eomments  upon  acts  of  public  officials^  9  4^0,  vol.  1« 

upon  qualifications  of  candidates  for  office,  |  411,  toI.  !• 
malice  as  an  element  of,  §  412,  vol.  1. 
malice  in  law,  9  412,  p.  802,  vol.  1. 
proof  of,  I  412,  pp.  802,  803,  voL  1. 

Bleeplng-car  Comj^anies. 

are  only  qwui  common  carriers,  §  352,  vol.  1. 

servants  of,  are  servants  of  carrying  company,  |  353,  voL  1« 

duty  toward  passengers,  9  354,  vol.  1. 

indecent  or  other  assault  by  porter,  §  354,  voL  1.- 

wrongful  expulsion  of  passenger,  $  354,  vol.  1. 

no  duty  to  stranger,  9  354,  voL  1. 

failure  to  provide  warm  car,  §  354,  voL  1. 

safe  means  for  getting  out  of  berth,  9  354,  vol.  !• 

falling  of  berth,  9  354. 

duty  to  awaken  passengers,  9  355,  voL  1* 

Snow  and  lee. 

on  sidewalk,  liability  of  city,  9  313,  voL  1. 

Spring-gnn.    See  Automatic  Gun. 

Stagecoach. 

horses  attached  to,  running  away,  negligence,  9  344,  p.  645,  toL  1. 
overloading,  9  344,  p.  685,  voL  1« 

Stagnant  Water. 

when  nuisance,  9  435,  vol.  1. 

State. 

is  a  corporation,  9  ^i  ▼ol.  1. 

not  required  to  answer  in  courts,  |  96,  vol.  1. 

not  liable  for  neglect  of  officers  or  agents,  9  96,  voL  1. 

Statute. 

violation  of,  per  »e  negligence,  9  255,  vol.  !• 

State  Officials. 

liabiUty  of,  9  IW,  vol.  1. 
governor,  9  164,  voL  1. 

Status. 

liability  of  persons,  as  affected  by,  99  22-39. 

Steam  Boiler. 

defective,  who  liable  for  injury  caused  by,  9  244,  p.  515,  vol.  1. 
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Streamfl.    Bee  Navigable  Streams. 

obstruction  of  navigable  and  floatable  streamSy  |  688,  vol.  2. 

Streets. 

boundary  line  of  abutting  owners  on  roads  and,  8  530,  voL  2. 

tbe  fee  in,  f  580,  n.  66,  voL  2. 

rights  of  abutting  owner  in,  |  531,  voL  2. 

public  may  take  soil  for  construction  and  repair,  |'  531,  voL  2. 
the  owner  retains  trees,  grass,  and  all  below  surface^  |  531, 
p.  1013,  YoL  2. 
erection  of  poles  in,  |  541,  vol.  2. 

telegraph— telephone  poles  not  additional  burden  in  some 
states,  I  541,  p.  1031,  n.  106. 
otherwise  in  other  tftates,  |  541,  pp.  1031,  1032,  n.  107, 
vol.  2. 
for  propelling  street-cars,  §  641,  p.  1032. 
what  wrong  done  to  property  owner,  |  541,  p.  1032,  voL  2. 
individual  rights  in,  |  702a,  voL  2. 
fee  in,  |  702a,  voL  2. 

interest  of  owner  in,  is  an  incorporeal  hereditament,  |  702ay 
vol.  2.  » 

consists  of  right  of  ingress  and  egress,  |  703,  voL  2. 
infringement  of  rights  in,  |  708,  voL  2. 

construction  of  street  railway  in,  |  703,  voL  2. 
tracks  on  side,  |  703,  vol.  2. 

tracks  may  be  widened  without  authority,  |  703, 
vol.  2. 

telephone  or  telegraph  poles,  in,  §  703,  p.  1347,  voL  2. 

distinction  between  and  roads  in  country,  |  703,  p.  1348, 

voL  2. 
whether  additional  burden,  |  703,  p.  1348,  voL  2. 
electric  light  poles  in,  9  703,  p.  1348,  vol.  2. 
abutter's  rights  in,  injured  by  change  of  grade,  |  703,  p.  1349, 
vol.  2. 

when  he  has  built  with  express  view  to  grade^  |  703,  p. 
1349,  vol.  2. 
obstruction  in,  a  nuisance,  §  300,  voL  1. 
their  purposes,  |  301,  voL  1. 
use  for  sewers,  pipes^  etc.,  |  301,  p.  617,  vol.  1. 
subject  to  legislative  control,  91  97,  301,  302,  vol.  !• 
city  may  be  liable  for  nuisance,  |  302,  p.  618,  voL  1* 
fee  in,  |  303,  vol.  1. 

liability  of  city  for  want  of  repair,  9  303,  p.  619,  |  304,  vol.  L 
notice  of  defects,  |  304,  voL  1. 

constructive  notice,  when,  |  304,  p.  621,  voL  1. 
of  general  defects,  not  notice  of  fecial  defect,  I  ZOi, 
p.  621,  voL  1. 


INDEX  1727 

StXMts  (Continued). 

liability   of  municipality  when  it  makes  independent  con- 
tract to  do  work  in  fttreetir,  $  305,  toL  1. 
can  it  relieve  itself,  §  305,  vol.  1. 
excavations  in,  for  purpose  of  improvement,  |  306,  vol.  1. 

trav<elers  must  submit  to  inconveniences  caused  by,  §  306, 

vol.  1. 
permission  must  be  obtained  by  individual,  fi  307,  vol.  1. 
absolute  liability  for  injury  if  permission  not  obtained, 
I  307,  vol.  1. 
if  permission  obtained  liability  can  only  arise  through  neg- 
ligence, I  307,  voL  1. 
barricades,  coverings,  lights,  etc.,  to  be  provided,  |  307,  pp, 
624,  625,  vol.  1. 
o^moval  of  by  other  persons,  effect  on  liability,  |  307, 

p.  625,  vol.  1. 
reasonable  attention  in  guarding  required,  |  307,  p.  625, 
voL  1. 
guards  around  areaways,  |  307,  p.  625,  voL  1. 
snow  or  ice  on  sidewalk,  9  313,  vol.  1, 

injury  to  traveler  because  they  are  defective,  |  307,  p.  625,  vol.  1, 
those  responsible  bound  to  know  insecurity,  |  307,  p.  625, 
vol.  1. 
acts  outside  those  incident  to  travel  not  authorized,  when,  §  308, 
voL  1. 

excavation  below  surface,  |  308,  vol.  1. 
obstacles  placed  in,  §  308,  vol.  1. 
anything  rendering  travel  in,  dangerous,  |  308,  vol.  1. 
use  of  bridge  over  sidewalk  for  unloading  goods,  §  308,  vol.  1. 
storing  street-cars  on  switch  in,  9  308,  vol.  1. 
holding  auction  sale  in,  |  308,  vol.  1. 
allowing  dangerous  machinery  in,  fi  308,  vol.  1. 
maintaining  coal-hole  in  sidewalk,  9  308,  vol.  1. 
building  extending  into  street,  |  308,  vol.  1. 
inclosed  passages  from  buildings,  |  308,  voL  1. 
bay-windows  above,  9  308,  vol.  1. 
loose  cornices,  |  308,  vol.  1. 
unauthorized  awnings,   $   808,  vol.   1. 
interferences  and  obstacles  incident  to  their  use,  {|   809,  310, 
vol.  1. 
stopping  vehicles,  $  309,  vol.  1. 
continual  stopping  of  wagons,  |  309,  vol.  1. 
placing  building  material  in  street,  9  310,  vol.  1. 
loading  and  unloading  merchandise,  |  310,  p.  629,  vol.  1. 
congregating  of  wagons  around  brewery,  |  310,  p.  629,  vol.  1. 
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Street  Orosstngs. 

relative  righta  of  trarelere  and  street  railway  at,  S  288,  voL  L 
care  required  of  street  railway  at,  |  289,  vol.  1. 

Street  Sallways. 

injury  by,  to  traveler*  in  rtreetff,  II  282293,  voL  1. 
from  nonrepair  of  streets,  |  283,  voL  1. 
when  rails  protrude  above  level  of  street,  |  283,  vol.  L 
from  excavations  made  by,  I  284,  voL  1. 
by  running  down  travelers,  I  284,  voL  1. 

employees  must  use  ordinary  care  to  avoid,  |  284,  voL  L 
must  keep  lookout,  |  284,  vol.  1. 
attention  of  motorman  diverted,  |  284,  voL  1. 
failure  of  motorman  to  see  traveler  on  clear  day, 

I  284,  vol.  1. 
warning  laborers  working  on  streets,  |  284,  voL  L 
care  required  to  avoid  injury,  |  284,  voL  !• 
rate  of  speed  to  be  otjrerved  by,  |  285,  vol.  1. 
depends  upon  conditions,  I  285,  vol.  1. 
increasing  speed  when  persons  on  track,  |  285,  voL  1« 
car  should  be  run  slower  at  night,  |  285,  voL  1. 
when  descending  hill,  I  285,  vol.  1. 
when  car  overloaded,  |  285,  voL  1. 
effect  on  care,  when  child  runs  ahead  of  car,  |  285,  voL  1 
violation  of  ordinance  as  to,  |  286,  voL  1. 
alighting  passenger  passing  behind  car  from  which  alighted  in 
front  of  car  going  in  opposite  direction,  ||  287-289,  n.  107, 
vol.  1. 

question  for  jury,  |  287,  voL  1. 

when  passenger  familiar  with  conditions,  |  287,  voL  1. 
duty  as  to  lookout,  |  287,  vol.  1. 
rights  of  street  railways  and  foot-travelers  equal,  |  288,  voL  L 
foot-travelers  not  required  to  stop,  look  and  listen,  |  288, 
vol.  1. 
care  required  of  street  railway  at  street  crossings,  |  289,  voL  1. 
motorman  must  see  if  track  is  clear,  |  289,  p.  598,  voL  1. 
must  have  car  under  control,  |  289,  p.  598,  voL  1. 
rapid  running  is  negligence,  |  289,  vol.  1. 
motorman  must  not  gaze  at  houses,  |  289,  voL  1« 
negligence   of   company   must   be  proximate   cause,   |   290, 

vol.  1. 
failure  to  provide  headlight,  |  290,  vol.  1. 
failure  to  sound  gong,  §  290,  vol.  1. 
failure  to  keep  close  watch,  f  290,  vol.    1. 
motorman  may  presume  person  about  to  cross  will  stop,  | 
290,  voL  1. 
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contributory  negligence  applied,  9  291,  vol.  1. 
when  injured  may  avoid  injury,  |  291,  vol.  1. 
neglects  to  use  his  senBesr,  |  291,  voL  1. 
driver  crossing  track  with  curtains  down,  |  291,  voL  1. 
wearing  hat  obstructing  view,  f  291,  vol.  1. 
when  means  of  observation  disabled,  |  291,  voL  1* 
rights  of  travelers  to  use  tracks,  9  292,  vol.  1. 

Btaam  Railway  Crossings. 

relative  rights  of,  and  railway,  |  293,  vol.  1. 
specially   of  the  duty  of  traveler  approaching  crossing,  J 
294,  voL  1. 
ordinary  care  required,  9  294,  vol.  1. 
all  must  know  railroad  is  place  of  danger,  9  294,  vol.  1« 
must  use  senses  of  hearing  and  sight,  9  294^  voL  1* 
must  look  for  signboards,  9  294,  voL  1. 
thoughtlessly  walking  on,  9  294,  vol.  1. 
''stop,  look  and  listen,"  rule,  9  294,  voL  1. 

when  ther«  are  obstructions  of  view,  9  294,  vol.  !• 
diversions  of  attention  will  not  excuse,   9  294^  p. 

605,  voL  1. 
sometimes  must  alight  from  vehicle,  9  294,  p.  005, 

vol.  1. 
precaution  imperative  at  all  times,  9  294,  p.  605, 

vol.  1. 
traveler  must  take  into   consideration  surrounding 

circumstances,  9  294,  p.  606,  vol.  1. 
knowledge  of  train  time,  effect,  9  294,  p.  606,  voL  1. 
speed  to  be  observed  in  crossing  obstructed  eross- 
ing,  9  294,  p.  607,  voL  1. 
duty  of  railway  at  crossings,  9  295,  vol.  1. 

measure  of  care  prescribed  by  statute,  99  295,  296,  vol.  1. 
traveler  may  assume  signals  will  be  given,  99  296,  296, 
vol.  1, 
injury  at  private  crossing,  9  320,  p.  643,  vol.  1. 

failure  to  give  signals  per  se  negligence,  9  296,  vol.  1« 
when   miscalculates  as  to  chances  of  passing,  9  296,  voL  1* 
when   has  notice  of  approach  of  train,  9  297,  voL  1. 
omission  to  use  senses,  9  296,  p.  609,  vol.  1. 
gates  and  flagmen  at  crossings,  9  297,  vol.  1. 

not  required  in  absence  of  statute,  9  297,  vol.  1. 
question  of  negligence  for  jury,  9  297,  voL  1« 
at  exceptionally  dangerous  crossings,  9  297,  voL  1. 
statutes  have  been  enacted,  9  298,  p.  610,  vol.  1« 
open  gate  an  invitation  to  cross,  9  297,  p.  610,  voL  1* 
Torts,  Vol.  11-109 
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flteam  Bailwmy.  Crossings  (Continaed). 

flying  switches  on  public  highwajs,  f  298,  toL  I. 
negligence  per  w,  $  298,  toL  1. 
traveler  must  look  before  crossing,  S  298,  vol.  1. 
disarm  vigilance,  f  298,  p.  611,  vol.  1. 
brakeman  stationed  on  end  of  car,  |  298,  p.  611,  voL  L 
illustrative  cases,  |  299,  voL  1. 

Strikes.    See  Labor  Organizations. 

ttabjacent  Support. 

npper  strata  entitled  to  support  of  lower,  |  694,  voL  2. 

the  right  arises  by  implication,  |  694,  vol.  2. 
absolute  duty  of  subjacent  proprietor  exists  in  respect  to  land 
in  its  natural  Condition,  §  694,  p.  1833,  voL  2. 

Snbtotmioaii  StrsiainSi 

defined,  |  676,  p.  1301,  vol.  2. 

course  must  be  easily  ascertainable,  |  675,  p.  1301,  voL  2. 

diiference  between,  and  surface  stream,  9  675,  p.  1301,  voL  2, 

substances  penetrating  to,  |  677,  vol.  2. 

rules  governing  surface  streams  apply  to,  S  678,  voL  2. 

knowledge  of  existence,  location  and  course.  S  678,  vol.  2. 

rights  of  proprietor  in,  f  678,  voL  2. 

cannot  be  diverted,  |  678,  p.  1306,  voL  2. 

right  in,  is  of  nature  of  easement,  9  678,  p.  1306,  voL  2. 

filthy  deposits  may  injure,  9  679,  voL  2. 

Bnflrago. 

right  of,  9  19,  vol.  1,  9  t^20,  vol.  2. 

interference  with,  a  tort,  9  Id,  vol.  1. 
liability  of  election  officers^  9  520,  voL  2. 

Superior  Senrant. 

rule  of  liability  of  master  for  acts  of,  discussed,  99  150,  151, 
VOL  1. 
position  of  states  upon  question  shown,  n.  79,  p.  327,  voL  L 

Surface  Water. 

defined,  9  670,  vol.  2. 

two  doctrines  adopted  as  to,  9  671,  vol.  2. 

the  common  law  recognizes  no  natural  easement  in  favor 
of  upper  proprietor,  9  672,  vol.  2. 

upper    proprietor    permits    lower     proprietor     to    bank 
against,  9  672,  vol.  2. 
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Surface  Water  (Continued). 

adopted  in  what  states,  |  672,  pp.  12M,  1206,  toL  2. 
extracts  from  cases  found  in  notes,  pp.  1294-1296. 
upper  proprietor  may  obtain  right  by  prescription,  |  692, 

p.  1297,  ToL  2. 
the  civil  law  allows  upper  proprietor  an  easement  upon  lower 
proprietor's  land,  |  673,  toL  2. 
rule  adopted  in  what  states,  |  678«  toL  2. 
construction  of  embankments  on  streams  to  protect  lands  from 
floods,  I  674,  ToL  2. 

Switch.    See  Fljing  Switches. 

misplacement  of  railroad,  |  844,  vol.  1. 
interlocking,  statutes  as  to,  |  851,  voL  L 

Tannery. 

maintenance  of,  a  nuisance,  |  486,  p.  846,  vol.  1« 

Teacher. 

correction  of  pupil  by,  |  205,  toI.  1« 

when  guilty  of  assault,  |  205,  voL  "L 

Telegraph  Oompanlee. 

whether  common  carriers^  discussed,  |  118,  toL  1« 
were  not,  in  England,  |  113,  voL  1« 
difference  of  opinion,  |  113,  voL  !• 
duties  of,  analogous  to  those  of  common  carriers,  p.  220,  toL  1. 
bound  to  treat  all  alike,  pp.  220,  221,  vol.  1. 
limitation  of  liability  for  negligence,  |  221,  voL  1. 
in  some  state*  it  is  so  held,  pp.  221,  222,  voL  1. 
growing  tendency  toward    stricter  accountability,   pp.  222, 
223,  voL  1. 
position  in  tftates  shown,  n.  33,  p.  223,  voL  1« 
meaeure  of  care  to  be  exacted,  |  114,  voL  1. 

liability  for  mistakes  in  transmission  of  messages^  I   114, 

p.  225,  VOL  1. 
must  provide  suitable  instruments  and  competent  servants, 
p.    227,    voL    1. 
may  make  rules  and  regulations^  |  115,  voL  1. 
action  by  sender  of  messages,  §  116,  voL  1. 
actions  by  receiver  of  messages,  |  117,  voL  1. 
instances  of  actionable  negligence,  I  118,  voL  L 

Telephone  Company. 

their  legal  status,  |  119,  voL  1. 
liability,  in  tort,  |  118,  voL  1. 
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Teiuuit. 

righti  in  fixtureff.    See  Fiztnrei^ 
liability  for  nuinnee.    See  NniMmeew 

Tenutt  in  Oommoii. 

one  holds  poeeenion  of  premises  for  all,  |  526,  tqI.  2. 
when  maintain  trespass^  |  528,  toL  2. 

TenBinatftoB  of  Actum, 

necessary  to  maintain  malieions  prosecution^  |  420,  toL  !• 
grand  jury  ignoring  bill,  |  420,  toL  !• 
by  fioUe  prosevni,  |  420,  vol.  1. 
discharge  from  baU,  |  420,  toL  1* 
discharge  by  magistrate^  |  420,  toL  1. 
becanse  proceeding  void,  |  420,  toL  1« 

Thxwlk 

not  an  assault,  |  200,  vol.  1. 

Ticket 

legal  aspect  of  railroad  ticket,  |  846,  vol.  1. 

modem  tickets  and  views  as  to,  ||  846,  847,  voL  1. 
eifect  of  conditions  in,  |  847,  voL  1« 


Tidal 

pollution  of  by  discharge  of  sewage  by  eity,  |  686,  voL  8. 

Titles  of  the  Law. 

something  of,  of  the  law,  |  1,  voL  1. 
division  of,  |  2,  vol.  1. 

TlUe. 

false  representations  as  to,  |  788,  voL  2* 

Torts. 

defined,  |  4,  voL  1. 

discussion  of  definition,  ||  4,  5,  voL  1« 

author's  definition,  |  4^  vol.  1. 
privity  in,  |  6,  voL  1. 

the  rule>  |  6,  vol.  1. 

its  application,  |  6,  voL  !• 
as  a  separate  subject,  |  2,  vol.  1. 

extent  and  magnitude  of,  |  2,  voL  1« 

general  scope  of,  |  3,  voL  L 

its  relation  to  contract,  |  5,  voL  !• 

election,  |  5,  voL  1. 
definition,  |  4,  vol.  1. 
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Torts  (Contintied). 

mnd  crimes,  |  8,  vol.  1. 

ciWl  remedy  not  suspended,  S  9y  voL  1. 
how  committed,  |  10,  vol.  1. 

mere  intent  not  sufficient,  |  10,  vol.  1. 

when  force  involved,  question  discussed,  |  10,  ToL  !• 

TowoBlilps. 

liability  of,  for  tort,  |  07,  n.  20,  toL  U 

Township  Ofllcara. 

nature  of  township,   |   181,  voL  1* 
liabmty  of,   |   181,  toL  1. 

Tradsmarka. 

right  to,  I  645,  yoL  2. 

infringement  of,  accompanied  hj  fraud  and  injurious  effects, 

I   645,  ToL  2. 
the  right  to  use,  how  acquired,  |  646,  yol.  2. 

statutes  of  registration,  effect  upon  property  right,  |  646, 
▼ol.  2. 
definition  and  characteristics,  |  647,  vol.  2. 
must  be  such  that  its  use  by  another  is  fraud,  |  647,  toL  2. 
it  must  be  used  that  public  become  familiar,  |  647,  voL  2. 
must  be  truthful,  I  648,  toL  2. 
generic  terms  not  protected,  |  648,  voL  2. 
geographical  names,  I  648,  p.  1259,  vol.  2. 

^^Lackawana,"  p.   1260,  vol.  2. 

<< United  States,"  p.  1260,  voL  2. 

''Elgin,"  p.  1260,  toL   2. 
proper  names,  |  648,  vol.  2. 

''Johnson,"    p.    1260,   voL    2. 

"Bichardson,"   p.   1260,   voL   2. 

"Guenther,"  p.  1260,  vol.  2. 

"Clark,"  p.   1260,   vol.   2. 

"A.  J.  White,"  p.  1260,  vol.  2. 
descriptive  words,  p.  1260,  vol.  2. 

"Health  preserving,"  p.  1261,  voL  2. 
words  denotiug  characteristics,  p.  1261,  vol.  2. 

"Headache  Wafers,"   etc.,  p.   1261,  vol.  2. 
infringements   and    their    remedy,    |    649,    vol.    2. 

imitation  and  adoption  of  methods  of  doing  business,  |  649, 
voL  2. 

business,  |  649,  voL  2. 

by  a  counterfeit,  |  649,  vol.  2. 

for  different  illustrations,  see  p.  1263,  vol.  2. 

use  of  one's  own  name,  §  650,  vol.  2. 
infringement  of,  and  unfair  competition  closely  identifed,  p.  651. 
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Trapdoor. 

falling  into,  |  822,  vol.  L 

Trayolers  in  Boads  and  Btraoti. 

persona  on  foot  and  in  Tehieles  have  equal  rigbti^  |  270,  toL  1. 

equality  of  right  requires  what,  |  270,  toL  1« 
pedestrian  and  driver  of  vehiele>  I  270,  vol.  1. 

ordinary  care  required  of  both  to  avoid  injury,  |  270,  voL  h 
foot-traveler  must  be  on  lookout,  |  270,  p.  576,  voL  L 
care  to  be  observed  by  pedestrian  in  crossing  street,  I  270,  p. 
576,  VOL  1. 

mistake  in  calculations  as  to  crossing,  |   270,  voL  L 
kind  of  lookout  to  be  observed  by  pedestrian  in  crossing^  |  270. 
p.  677,  voL  1. 

should  look  up  and  down  street,  |  270,  p.  577,  voL  1. 
rule  as  to  crossing  railroad  tracks  not  applicable  to  street 
crossing,  p.  577,  voL  1. 
crossing  street  other  than  regular  crossings,  |  270,  p.  578,  voL  L 
passing  of,  which  must  give  way,  |  271,  voL  1. 
fast  driving  in  streets,  |  272,  voL  !• 
racing^  I  272,  voL  1. 

injury  caused  by  city  fire  department,  |  277,  voL  1« 
no  liability  if  care  in  driving  observed,  |  273,  voL  1. 
from  fright,  |  278,  voL  1. 
of  unhitched  team,  |  278,  vol.  1. 
leaving   horse   unhitched   in    street,    |    274,    voL    !• 
evidence  of  negligence,  I  274^  voL  1« 
character  of  horse,  i  274^  voL  1. 
ordinances  against,  |  274^  vol.  1. 
defective  harness,   |   275,  voL   1. 
injury  from   breakage   of   harness,   I   275,   vol.   1. 
ambulances,  care  required  in  use  of,  |  276,  voL  1. 
must  sound  gong,   |   276,  vol.  1. 
city,  no  liability,  |  276,  voL  1. 
injury  caused  by  city  fire  department,   |  277,  voL  1« 
automobiles,  their  use  in  roads  and  streets,  |  278,  voL  1. 
bicycles,  their  legal  status,  if  279,  281,  voL  1. 

relative  rights  of  bicycle  traveler  and  others,  |  280,  voL  1. 
bicyclist  entitled  to  same  privileges  as  others^  |  280,  voL  1. 
personal  injury  in  use  of,  |  281,  vol.  1. 
injury  caused  by  bicyclist  coUiding  with  pedestrian  goiog 

in  same  direction,  |  281,  p.  586,  voL  1. 
use  of  lights  and  bells,  §  281,  p.  586,  voL  1. 
riding  into  one  on  sidewalk,  §  281,  p.  587,  vol.  1. 
injury  to,  by  street  railways,  §  282,  voL  1. 

See  Street  Railways, 
steam  railway  crossing,  §  293,  vol.  1. 
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ownership  of,  standing  on  boundary  line,  |  690,  voL  1. 
projection  of  over  lands  of  another,  i  690,  yoL  2. 

Tr8q^a886r« 

upon  dangerous  premises,  duty  of  owner  toward,  |  323,  voL  1. 

Trespass  to  Personal  Property. 

right  injured  by,  §  573,  vol.  2. 
what  constitutes,   |   574^  vol.   2. 

wrongful  intent  not  essential,   |   574,  vol.   2. 
forcible  dllspossessicn  unnecessary,  |  574,  voL  2. 
may  be  by  accident,  mistake,  negligence,  |  574,  vol.  2. 
injury  must  be  immediately  caused  by,  i  575,  voL  2. 

infant  using  horse  with  such  cruelty  that  he  dies,   |  575, 

p.  1106,  voL  2. 
unlawfully  distraining  animal,  I  575,  p.  1106,  voL  2. 
killing   dog,    |   575,  p.    1106,   voL   2. 
taking  away  dissevered  fixtures,  |  575,  p.  1106,  voL  2. 
burning  property,  §  575,  p.  1106,  vol.  2. 
kinds  of  possession  necessary,  |  676,  voL  2. 
who  may  maintain  the  action,  §  577,  voL  2. 
bailee,  |  577,  voL  2. 
general  or  special  claim,  |  577,  vol.  2. 
stranger   or  wrongdoer,   §   577,   vol.   2. 
officer  holding  property,  §  577,  voL  2. 
servant  cannot,  i  577,  vol.  2. 
by  officers  serving  writs,   §  578,  vol.  2. 

under  writ  not  regular  on  its  face,  §  578,  vol.  2. 
if  he  transcends  limits  of  his  authority,  §  578,  p.  1109,  vol.  2. 
mere  onussion  or  neglect,  |  578,  p.  1109,  vol.  2. 
carelessly  or  roughly  handling  property,  |  578,  p.  1109, 

voL  2. 
levying  upon  wrong  property,  |  578,  p.  1109,  voL  2. 
taking  property  by  mistake  or  willfully,   |   595,  vol.   2. 

Trespass  to  Real  Property. 

to  real  property,  §  522  et  seq.,  voL  2. 

is  an  injury  to  the  possession,  |   522,  voL  2. 

actual  possession  not  essential,  §§  522,  523,  vol.  2. 
the  rule  as  to  kind  of  possession  necessary  here,  §  523, 
vol.  2. 

title  without  entry  draws  possession,  §  523,  p.  996, 

vol.  2. 
ownership  or  possession  at    the    time  necessary    § 

523,   p.   996,   vol.   2. 
ownership  of  unimproved  lands,  §  523,  pc  996,  vol.  2. 
actual  possession  is  evidence  of  what,  §  523,  p.  623 

voL  2. 
constructive  possession  will  sustain,  |  523,  vol.  2. 
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Trespass  to  Real  Property  (Continued). 

nature  of  the  wrong  and  the  right  injured  discussed  tvJijf 
I  524,  voL  2. 

it  is  injury  to  the  possession,  the  right  of  exdosiooy 

I  524,  VOL  2. 
the  breaking  of  the  elose  is  the  wrong,  $  524,  p.  999, 
YoL  2. 

injury  to  land  !s  the  incident,  |  S24,  p.  999,  vol.  2. 
what  constitutes,  |  525,  vol.  2. 
elements  of  damages,  |  526,  yoL  2. 

icutting  and  carrying  away  crops,  trees  and  like  acts 

shown  in  text,   are  incidents,   i   526,  vol.  2. 
tenant  may  recover  from  landlord   for  loss  of  trade, 
I  526,  p.  1003,  YoL  2. 
who  may  maintain,   |   527,  yoL  2. 
tenant,  |  '527,  yoL  2. 

at  will  or  sufferance,  •{  527,  vol.  2. 
owner   of   present   estate  in  unoccupied  lands,   |   527, 

YoL  2. 
reversioner,  remainderman,  when,  |  527,  p.  1005,  yoL  2. 
owner  may  not  when  occupant  wrongfully  in  possession, 

i    527,   p.   1005,    YoL   2. 
when  tenant  and  landlord  may,  |  528,  yoL  2. 
licensee  may  bring,  I  528,  voL  2. 
when  tenants  in  common  may,  §  528,  voL  2. 
liability  of  public   authorities,  when  taking  from  streets  and 
highways  more  than  they  have  the  right,  |  531,  p.  1014,  voL  2. 
in  removing  sandbar  in  stream,  |  537,  p.  1028,  vol.  2. 
mooring  vessels  in  navigable  stream,  not,  |  537,  p.  1028,  voL  2. 
interference  with  abutters'  rights  on  non-navigable  stream,  |  538. 
disturbing  thatch,  not,  §  540. 
'  in  erecting  poles  in  streets  and  highways,  in  full,  |  541,  voL  2. 
in  cutting  off  trees  projecting   over   sidewalk,   ||   541,  p.  1034^ 

vol.  2. 
by  animals,  §  542,  vol.  2. 

at  common  law,  §  542,  voL  2. 
legislation  affecting,  %  542,  pp.  1035,  1036,  vol.  2. 
duties  of  owners  dependent  upon  nature  of  animals,  $  542, 
p.  1036,  vol.  2. 

all  liability  depends  upon  language  of  statutes,   |  542,  p, 

1037,  vol.  2. 
by   turning  loose  in  highway  unattended,   |  542,  p.   1037, 

vol.  2. 
effect  of  partition-fence  laws  upon,  §  542,  p.  1037,  voL  2. 
driving  animals  along  highway,  §  542,  p.  1037,  vol,  2. 
who  liable  for,  exceptional  cases,  $  543. 

based  upon  command  of  law,  §  544,  voL  2. 
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based  upon  right  to  po&session,  |  644,  vol.  2. 

by  f oreible  entry  and  detainer,  ^  544,  p.  1042,  vol.  2. 
averment  of  title  in  defendant  a  good  defense,  §  545, 

p.  1043,  voL  2. 
close  may  be  broken  by  stealth,  |  545,  p.  1043,  voL  2. 
based  upon  necessity,  |  546,  voL  2^ 

streets  rendered  impassable  by  act  of  God  or  man, 
I  546,  vol.  2. 

traveler    may  go  on  private    land,   |   546,  p. 
1044. 
destruction  of  property,  |  546,  p,  1044^  voL  2. 
based  on  consent,  |  547,  voL  2. 

granting  of  easements  or  license,  |   547,  p.   1046, 
vol.  2. 
limitations  upon,  transgressing,  |  547,  pp.  1047, 

1048. 
licenses  defined,  |  S48.    See  Licenses, 
use  of  in  cases  of,  §  557,  vol.  2. 
taking  property  by  mistake  or  willfully,  §  595,  vol.  2. 

cutting  trees,  working  them  into  different  form,  the  law  in 
respect  to,  in  full,  i  595,  with  full  note  of  excerpts,  p.  1151. 

TmtlL 

as  defense  to  libel  or  slander,  |  390,  vol.  1. 

Trusts.    See  Bestraint  of  Trade— Contracts,  Conspiracies  in. 

Trustee  and  Cestui  Qne  Trust. 

the  relation  considered,  |  127,  vol.  1. 

injuries  through  fraud,  §  127,  p.  258,  vol.  1. 

commingling  trust  funds,  p.  259,  vol.  1. 

personal  interest  by  trustee,  pp.  259,  260,  vol.  1. 

transactions  between  presumptively  fraudulent,   |   127,  p.  261, 

voL  1. 
liability  for  negligence,  §  128,  vol.  1. 
duties  as  to  investments,  §  128,  pip.  262,  263,  vol.  1. 

Turntables.    See  Dangerous  Premises. 

liability  of  railway  for  injuries  caused  to  children,  |  326,  vol.  1. 

Unloaded  Oun. 

pointing,  §  195,  p.  445,  vol.  1. 

Unfair  Competition. 

using  names,  means,  representations  calculated  to  represent  busi- 
ness as  that  of  another,  §  644,  vol.  2^ 
and  infringement  of  trademarks  compared,  §  651,  vol.  2. 
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UtalL 

liability  of  married  women  for  torts,  |  39,  n.  96,  voL  1« 

Vennont. 

liability  of  married  women  for  torts,  |  39,  n.  96,  toL  !• 

Vieloiu  Animals.    See  Animals, 

Walls.    See  Dangerous  Premises. 

""falling,  liabilitj  for  injury  from,  |  830,  voL  1. 

Waiver. 

of  tort,  suit  upon  eontraet,  |  5,  toL  1.    See  Infants. 

Warrant.    See  Arrest;  False  Imprisonment. 

Warranty. 

false.    Indexed  in  full  under  Fraud  and  Deception. 

Waslilngton. 

liability  of  married  women  ^or  torts,  |  39,  n.  96,  yoL  L 

Waste* 

historical  development  of  right,  |  562  voL  2. 

when  cutting  wood,  |  662,  pp.  1083,  1084,  vol.  2. 
turning  meadows  into  tilled  field,  §  562,  p.  1084,  voL  2. 
when  customary  to  alternate,  §  562,  p.  1084,  voL  2. 
taking  clay  or  gravel  from,  |  662,  p.  1085. 
Blackstone's  definition,  |  562,  p.  1085,  voL  2. 
it  injures  realty,  |  563,  voL  2*. 
what  constitutes,  §  503,  voL  2. 

keeping  fences  and  building  up,  i  563,  p.  1088,  vol.  2. 
those  acts  which  lessor  should  not  be  held  to  anticipate,  | 

664,  vol.  2. 
of  the  taking  of  estovers,  |  564,  p.  1089,  voL  2. 
of  the  right  to  cut  timber,  |  564,  pp.  1089,  1090,  voL  2. 

for  purposes  of  cultivation,  %  564,  p.  1090,  n.  24,  vol.  2. 
tenant  may  take  materials  from  earth  when,  %  565,  voL  2. 
tenant  for  life  may  work  mine,  quarry,  clay  pit,  |  564, 

n.  24,  p.  1091,  voL  2. 
when  leased  premises  contain  mines  already  opened,  i 
565,  voL  2. 

or  gravel  pits  already  in  use, 

or  stone  quarries  worked,  |  565,  pc  1092,  voL  2. 
when  chief  mode  of  enjoyment  is  agricultural  pursuits, 
^     when  to  work  mines  constitutes,  |  566,  yoL  2. 
when  tenant  may  continue  to  clear  land,  %  566,  voL  2. 
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Waste  (Continued). 

when  sale  of  petroleam  eonstitntes,  I  566,  p.  1098,  toL  S. 

when  land  leased  there  are  no  oil  wells^  |  566,  p.  1093,  toL  2. 
how  where  well  already  bored,  |  566,  p.  1093,  yoI.  2. 
wh«re  salt  well  may  be  used,  |  566,  yoL  2^ 
right  to  annual  products,  I  567,  voL  2. 
changing  use  of  land,  §  568,  vol.  2. 
injury  to  buildings,  |  569,  vol.  2. 

detaching  fixtures,  |  569,  vol.  2. 
cutting  doorway  in  partition,  S  569,  vol.  2. 
who  may  sue  for,  |  570,  vol.  2. 

tenant  for  life,  |  570,  p.  1098,  vol.  2. 

reversioner,  remainderman,  |  570,  p.  1098,  voL  2, 

lessor,  I  570,  p.  1098,  vol.  2. 

tenant  in  common,  |  570,  p.  1098,  voL  2. 

mortgagee,  |  510,  p.  1098,  vol.  2. 

vendor  retaining  lien,  |  570,  p.  1098,  voL  2* 
who  may  be  held  for,  |  570,  vol.  2. 

cotenant,  I  570,  vol.  2. 

accounting  for  minerals  taken,  |  572,  p.  1100,  voL  8L 

mortgagor,  |  572,  p.  1101,  vol.  2^ 

vendor  retaining  possession  of  land,  S  572,  p.  1101,  tqL  2. 

tenants  at  will  or  sufferance,  §  571,  p.  1102,  voL  2. 

lessee,  S  571,  p.  1102,  vol.  2. 
the  form  of  the  action  for,  §  571a. 

Watercourse.    See  Nuisance. 

Wife.    See  Husband  and  Wife. 

Wild  Animals.    See  Animals. 

Wisconsin. 

action  by  wife  for  alienation  of  affections  denied,  |  447,  p.  80^ 
vol.  2. 

Words. 

mere,  not  assault,  I  195,  vol.  1. 

Wrongs. 

specific,  with  force,  §  190,  vol.  1. 

Wrongs  With  or  Without  Force. 

original  distinction  discussed,  |  14,  vol.  I4 

Wrongs    Affecting    Domestic    Relations.    See    Domestic    Belations; 
Husband  and  Wife;  Parent  and  Child;  Guardian  and  Ward; 
ter  and  Servant. 
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